UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

RHODE | SLAND CARPENTERS
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DECI SI ON AND ORDER
WLLIAME. SMTH, United States District Judge.
This matter is before the Court on Defendant Trevi |Icos
Corporation’s Mdtion for Attorney’'s Fees and Costs. For the
reasons that follow, Defendant’s Mtion is granted.

| . Backqgr ound*

Plaintiff Donald Lavin is the admnistrator of several

enpl oyee benefit funds admi nistered for the benefit of nenbers of

! This matter was decided on the nerits in a non-jury trial. See
R 1. Carpenters Annuity Fund v. Trevi lcos Corp., 507 F. Supp. 2d 155
(D.R 1. 2007). The relevant facts of the case are fully set forth in the
Court’s decision and order dated Septenber 5, 2007, and are restated in
somewhat abri dged form here.




Rhode I sl and Carpenters Local 94 (“Carpenters Union”).? Defendant
is a construction contractor based in Mssachusetts and
specializing in the operation of heavy excavation equipnent.
Defendant is a party to two collective bargaining agreenents
(“CBA") that govern its relationships with the Carpenters Union.
In 2003, Defendant subcontracted for wrk on a |arge
construction project at a sewage treatnent facility in the city of
Warw ck, Rhode Island. Part of this work involved designing and
constructing the excavati on support systemand walls for two water
purifying and clarifying tanks and a punp house. The design for

t he support systemconsisted of a series of interlocking cylinders

of concrete, called a “secant pile wall.” The drilling of these
walls required the use of a drilling rig known as the CMm 120
Def endant assigned the front-end position on the drilling work crew

(the position charged with the physical |abor that takes place out
in front of the CM120) to a nenber of the Laborers International
Union of North Anerica (“Laborers Union”).

By fall 2003, Defendant finished its work and paid all wages
and benefits for those workers it enployed. It is undisputed that

Def endant made all the necessary contributions to the enpl oyees’

2 Oiginally this action was brought in both the name of Plaintiff
Donal d Lavi n and t he nanmes of the funds (Rhode I sl and Carpenters’ Annuity
Fund, Rhode Island Carpenters’ Pension Fund, Rhode |sland Carpenters’
Heal t h Fund, Rhode I sl and Carpenters’ Vacation Fund). This Court pointed
out in its previous ruling on Defendant’'s Mtion for Summary Judgnent
that the funds are not proper parties and nust be dismn ssed. R I.
Carpenters Annuity Fund v. Trevi lcos Corp., 474 F. Supp. 2d 326, 330-31
n.8 (D.R 1. 2007).
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benefit funds associated with their respective |abor unions, with
t he exception, of course, of those paynents that were disputed by
Plaintiff in this action. The contributions included those nade on
behal f of all Carpenters Union nenbers that Defendant actually did
enpl oy on the job site.

On May 5, 2004, Plaintiff commenced an action in this Court
seeking to “conpel paynent of contributions, interest, and
penalties to enpl oyee benefit plans” under the Enpl oyee Retirenent
I ncone Security Act (“ERISA"), 29 US C 8 1001 et seq.
Specifically, Plaintiff alleged that Defendant failed to submt
tinmely payroll reports, failed to make tinely contributions to the
funds, and failed to conply with the terns and conditions of the
trust agreenents to which they were bound, all in violation of 29
U S C 88 1132(a)(3) and 1145. In plainer ternms, Plaintiff alleged
that the front-end work assigned to the Laborers Union shoul d have
been assigned to the Carpenters Uni on, and that Defendant therefore
owed contributions and other paynents to the Carpenters Union
benefit funds.

After limted discovery, Defendant filed a notion for summary
judgnent asserting that the Court lacked jurisdiction to hear
Plaintiff’s clainms, that the Plaintiff |acked standing, that
Def endant had no obligation to make contri butions under the terns
of the CBAs, and that Plaintiff’'s action here was, in effect, an

end-run around the jurisdiction dispute resolution procedures



contained in the CBAs. The Court denied this notion and the matter
proceeded to a bench trial on the question of whether either of the
CBAs applied to the work perforned by the front-end position on the
CM 120 crew enpl oyed by Def endant and, if so, whether they required
Def endant to nmake fund contributions. After a bench trial that
comenced on April 16, 2007, the Court found that Defendant had
properly assigned the work in question to the Laborers Union.
Judgnment was entered in Defendant’s favor on all counts on
Sept enber 4, 2007.

1. Di scussi on

A Cottrill Analysis
ERISA permts the Court *“in its discretion [to] allow a
reasonabl e attorney’s fee and costs of action to either party.” 29

U S.C. § 1132(g); see also Cook v. Liberty Life Assurance Co. of

Boston, 334 F.3d 122, 123 (1st Gir. 2003). The Court should
consider five factors in deciding whether to award fees and costs
to aparty: (1) the degree of culpability or bad faith attributable
to the losing party; (2) the depth of the losing party’s pocket,
i.e., his or her capacity to pay an award; (3) the extent (if at
all) to which such an award woul d deter ot her persons acting under
simlar circunstances; (4) the benefit (if any) that the successful
suit confers on plan participants or beneficiaries generally; and

(5) the relative nmerit of the parties’ positions. Cottrill .

Sparrow, Johnson & Usillo, Inc., 100 F.3d 220, 225 (1st Gr.




1996); see also Beauvais v. Ctizens Fin. Goup, Inc., 418 F. Supp.

2d 22, 33 (D.R 1. 2006). These so-called Cottrill factors are
guidelines and do not preclude the Court from consideration of
other factors. Cook, 334 F.3d at 124. Rather, the Court may - and
should - consider “additional <criteria that seem apropos.”
Cottrill, 100 F.3d at 225. Utimtely, the test for granting or
denying attorney’'s fees and costs in an ERISA case is, in a word,

“flexible.” 1d.; see also Gay v. New England Tel. & Tel. Co., 792

F.2d 251, 258 (1st Cir. 1986).

ERI SA's broad | anguage permts the Court to award fees and
costs to “either” party. However, the substantive purpose of ER SA
is renedial, i.e., it is designed to protect “the interests of
participants in enployee benefit plans and their beneficiaries.”
29 U S. C 8§ 1001(b). Consequently, sonme courts have noted that
fees or costs sel domshoul d be assessed agai nst unsuccessful ERI SA

plaintiffs. See, e.q., Qperating Eng’'rs Pension Trust v. Glliam

737 F.2d 1501, 1505-06 (9th G r. 1984); Marquardt v. N. Am Car

Corp., 652 F.2d 715, 719-20 (7th Gr. 1981).

Before the Court tackles the individual Cottrill factors it
should be noted that this is not a typical ERI SA case. As was
di scussed in the Court’s decision denying summary judgnent, the
driving force behind this action seens to be a jurisdictiona
di spute between two | abor unions — the Carpenters Union Local 94

and the Laborers Union, both of which claimed the right to



represent the workers on the “front-end” of the CM 120. R 1.

Carpenters Annuity Fund v. Trevi lcos Corp., 474 F. Supp. 2d 326,

331 (D.R 1. 2007). \ether fees should be awarded turns on the
guestion of whether it is appropriate to use ERISAlitigation as a
vehicle to pursue Local 94's claim of jurisdiction. If it is
legitimate to use ERISA in this way, then even an unsuccessful
Plaintiff m ght not be “cul pable” under the Cottrill factors. |If
it is not, then to use ERISA this way (at the expense of an
i nnocent enployer) nore |ikely evidences culpability under the
Cottrill analysis.

1. Degree of Culpability or Bad Faith

The question of whether it was appropriate to use an ERI SA
action to pursue jurisdictional ains nust be considered in |ight of
the record developed at trial. The record reveals that on two
simlar projects, the Washington Street Bridge and the 1-195
Provi dence Ri ver Bridge projects, simlar jurisdictional chall enges
were nounted by the Carpenters Union before the National Labor
Rel ations Board (“NLRB’) as well as in arbitration. In both
i nstances, the chall enges were unsuccessful. See Def.’s Trial Ex.
K (NLRB Deci si on and Determ nati on of D spute, March 31, 2004), and
L (Anerican Arbitration Ass’'n Decision and Award, Nov. 4, 2005).
These cases involved simlar disputes over jurisdiction, but
different types of construction equipnent. The NLRB proceedi ng

involved a claim by the Carpenters Union Local 94 that the



enpl oyees it represented were entitled to drilling and concrete
pl acenmrent work that had been assigned to enpl oyees represented by

the Laborers Union Local 271. Laborers Int’l Union of N Am,

Local 271, AFL-C O 341 N L.R B. 533, 533 (2004). The work in

question required the use of a large drill to bore 7-20 feet into
the solid rock | ayer underlying the surface ground, and the filling
of the bore hole with concrete. Id. After considering various

factors, including the rel evant CBAs, enpl oyer preference and past
practice, area practice, safety, and the relative skills and
training of the enployees, the NLRB awarded the drilling and
concrete-placenent work to enpl oyees represented by the Laborers
Uni on. Id. at 536. Significantly, the NLRB found that the
enployer had in the past assigned drilling work to enployees
represented by the Laborers Union, and that the area practice in
New Engl and was to assign drilling work to enpl oyees represented by
the Laborers Union.® |d. at 535-36. Simlarly, the arbitration
i nvol ved a dispute over work related to cai sson construction using
a piece of heavy equi pnent, known as the “Supertop,” that used a
large drill to force casings into a deep water shaft. See Def.’s
Trial Ex. L. Arbitrator Bornstein determ ned that the Supertop

nore resenbl ed drilling equipnment than pile-driving equi pnent, and

® The NLRB noted that different practices were followed in
Connecticut and New York but that, with the exception of a |one project
in Boston, the area practice in New Engl and supported the assi gnment of
the drilling work to enployees represented by the Laborers Union.
Laborers Int’l Union of N. Am, Local 271, AFL-CIO 341 N.L.R B. 533, 535
& n. 12 (2004).

-7-



that in Rhode Island the area practice was that drilling and
associ ated wel ding work generally had been assigned to enpl oyees
represented by the Laborers Union. He concluded that the enpl oyer
did not violate the rel evant CBA by assigning the Supertop work to
enpl oyees represented by the Laborers Union.

At the time of the filing of this action, the NLRB deci sion
had been reviewed and the arbitration was ongoing. However,
Plaintiff continued this litigation even after Arbitrator
Bornstein* i ssued his ruling.

It is not clear why the decision was made to forego the filing
of a 10K petition,® or a grievance (perhaps joining it with the
ongoi ng matter), with regard specifically to Defendant’s assi gnnent
of CM 120 work to the Laborers Union. At oral argunment on the
present notion, Plaintiff’s counsel conceded that the deadline was
mssed for filing a grievance, nmaking that avenue, at |east,
unavail able. Transcript of Oral Argunent on Def.’s Mdt. for Atty.

Fees. (“Tr.”) at 15:21-23, Nov. 14, 2007.

“ Arbitrator Bornstein is perhaps one of the nopst respected | abor
arbitrators inthis region, if not the entire country. He is the author
of thousands of decisions as well as the co-editor of a widely cited and
hi ghly regarded |l abor law arbitration treatise. See TimBornstein, Ann
Gosline, & Marc Greenbaum eds., Labor and Enpl oynent Arbitration (2d ed.
1997 & Supp. 1998-2007).

®> Section 10(k) of the National Labor Relations Act enpowers and
directs the NLRB to hear and determ ne disputes arising fromclainms that
any person has engaged in an unfair [|abor practice by forcing or
requiring any enployer to assign particular work to enployees in a
particul ar | abor organization or in a particular trade, craft, or class
rather than to enpl oyees in another |abor organization or in another
trade, craft, or class. 29 U S C § 160(k).
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In any event, what is clear is that the Carpenters Union
through Plaintiff, concluded that it could use an ERI SA benefit
contribution action to pursue its jurisdictional objective. The
legitimacy of that choice (and the decision to forgo other
avai |l abl e procedures) in the face of the decisions discussed above
is what is in issue here.

It is true that enployee benefit funds, such as those for
which Plaintiff serves as co-admnistrator, are legally distinct
fromthe unions and enployers they serve, and that therefore they
sonetinmes may pursue clains even after a union has exhausted its

remedies. R 1. Carpenters Annuity Fund, 474 F. Supp. 2d at 334;

see also 29 U S.C. 8§ 1132(d) (“An enpl oyee benefit plan nmay sue or

be sued . . . as anentity.”); Int’|l Broth. of Elec. Wirkers, Local

Union No. 545 v. Hope Elec. Corp., 380 F.3d 1084, 1093 (8th G

2004) (union benefit funds were | egal entities separate froml ocal

union); Plasterers Local 67 Pension Trust Fund v. Niles Goup,

Ltd., No. 06-12216, 2007 W. 627869, *3 (E.D. Mch. Feb. 23, 2007)
(pension fund is a “distinct legal entity” fromunion). That there
are legitimaite ERISA clains that a fund my bring against
enpl oyers, however, does not nmean that every action is legitimate.
It is inportant to | ook behind the claimand exam ne whet her the
action is consistent with the fiduciary obligation of the fund
adm nistrators to protect the assets and interests of the fund and

its program So, the question here is whether this litigation



legitimately pursued a benefit for or on behalf of the fund
beneficiaries; or, as Defendant contends, whether it was an action
primarily (if not exclusively) designed to benefit the Carpenters
Uni on at the enployer’s expense.

“ERI SA does not anoi nt enpl oyee funds with i munity to engage
in any frivolous actions in pursuit of the interests of covered

enpl oyees.” Sullivan v. WlliamA. Randol ph, Inc., No. 04 C 2736,

2006 W 1735341, *3 (N.D. I1ll. June 19, 2006) (quoting Magin v.
Monsanto Co., 2005 W. 83334, *4 (N.D. IIl. Jan. 13, 2005)), aff’'d

504 F.3d 665, (7th Gr. 2007). Even if not frivolous, it is
difficult to conceive howPlaintiff’ s action was desi gned to pursue
the interests of the benefit funds’ covered enployees. Had
Plaintiff’s |awsuit been successful, Defendant’s contributions
woul d have been held by Defendant for the benefit of the Laborers
Uni on nenbers that actually perforned the covered work. It is
unlikely, to say the least, that these individuals would ever
becone nenbers of the Carpenters Union, obtain benefits fromthe
fund, or otherwise benefit in any way from this |litigation.
Simlarly, it is difficult to <conceive how current plan
beneficiaries mght be benefitted by the action. When queri ed,
Plaintiff’s counsel could nuster precious little by way of exanple
for how this action could have benefitted the beneficiaries of the

fund. Tr. at 16:7-23.
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Furthernore, Plaintiff’s attenpt to characterize his |awsuit
as a natural outgrowmh of the fund trustees’ *“consistent[]”
position that they have a duty to require contributions on behalf
of all enployees performng covered work, irrespective of any
particul ar enpl oyee’'s union nenbership status, is belied by the
evi dence adduced at trial. David Pal m sciano, a trustee of the
Rhode Isl and Carpenters Benefit Fund, testified that the funds had
never before clainmed entitlenment to contributions for work that was
performed by nenbers of other unions. Gven the totality of the
record evidence, and the paucity of justification for how this
action could have benefitted plan beneficiaries, it is plainly
evident that this action was concerned wth and desi gned to produce
the jurisdictional expansion goals of the Carpenters Union. No
ot her purpose is apparent or convincingly argued by Plaintiff.

Wher e nunmer ous di spute resol uti on nechani sns exi st to give the
Carpenters Union anple and relatively cost-effective nmeans to
address this objective, using ERI SA as a jurisdictional stalking
horse cannot be without risk to the funds. |ndeed, while the Court
made clear in denying summary judgnent that Plaintiff’s clai mwas
viable, that did not nean it was risk free. No sophi sticated
benefit fund wundertakes this type of litigation wthout
understanding the potential risks and benefits attendant to the
action. This Court must assume that the funds knew the potenti al

ri sk of an adverse ruling.
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The Court finds that Plaintiff is sufficiently cul pable,
within the nmeaning of the Cottrill analysis,® to justify a fee
awar d. This conclusion is consistent with ERISA s purpose of
protecting the rights and benefits of covered enpl oyees.

2. Capacity to Pay Award

Al though Plaintiff argues that any fee award would be paid
frombenefit plan assets, to the possible harmof plan participants
and beneficiaries, Plaintiff does not dispute that it has the
capacity to pay an award. Capacity to pay, by itself, does not
justify an award, Cottrill, 100 F.3d at 227, but neither does the
possibility of harmto participants and beneficiaries, by itself,
forecl ose an award. If that were the case, then no prevailing
def endant could ever obtain a fee award against a plan trustee,
despite ERI SA s |anguage permtting otherw se. As explained in
further detail above, by electing to proceed with its |awsuit,
Plaintiff exposed itself to the risk of an adverse fee award

Therefore, this factor cuts against Plaintiff.

5 The Court’s conclusion should not be read to inply that Plaintiff

or its attorneys acted in “bad faith.” Rat her, the Court reads the
Cottrill culpability factor to include the terns cul pable and bad faith
as disjunctive; thus, as here, a party may be culpable - neaning

deservi ng of blanme, see Black’s Law Dictionary (8th ed. 2004) - without
acting in bad faith.
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3. Det errence

| nposing a fee award against Plaintiff would deter other
plaintiff-trustees from seeking to circunmvent the jurisdictional
di sput e resol uti on mechani sns of a CBA and t he NLRA under the guise
of a lawsuit to collect enployer contributions. The Court is not
satisfied that sufficient deterrence is provided by Plaintiff’s
bearing of his own fees and costs. Therefore, the Court finds that

this factor weighs in favor of awarding fees. See Qperating Eng’'rs

Pension Trust v. Glliam 737 F.2d 1501, 1505-06 (9th Cr. 1984)

(finding that awarding fees against plaintiff trust funds would
deter unfair acts).

4. Benefit Conferred on Participants or Beneficiaries

Al though Plaintiff argues that this factor “obviously cuts
agai nst Defendant,” because an award is likely to harmrather than
benefit plan participants and beneficiaries, the Court notes that
the factor does not, apparently, take into account the possibility
of harmto participants and beneficiaries. That is, the relevant
inquiry is whether a benefit has been conferred, not whether a
benefit has been conferred or a harmw || be inflicted. The Court
therefore finds this factor to be inapplicable to the present
inquiry.

Even if there exists the potential for harm to plan
participants or beneficiaries, Plaintiff has not articulated a

justification for shifting the burden of that harm to Defendant.

- 13-



Furthernmore, while the Court expresses no opinion on the issue,
there remains the possibility for any aggrieved participant or
beneficiary to pursue a breach of fiduciary duty or simlar claim
against the trustees for their actions in initiating this |awsuit
and prosecuting it tothe bitter end. In short, the Court does not
believe this factor applies or that, even if it does, it would
alter the ultimate outconme of this decision.

5. Rel ative Merit

As was nmade plain by the Court’s findings in favor of
Def endant on all counts against it, Defendant’s position in this
litigation had relatively nore nerit than Plaintiff’s. The Court
does not necessarily disagree with Plaintiff’s argunent that its
claims were not entirely without nerit. And the Court recognizes
that it did not make its determ nation of the nerits until after a
three day bench trial and a thorough exam nation of evidence and
testi nony. But what is assessed by this factor is the relative
merit of the parties, not whether Plaintiff’'s position was
meritless, and on that analysis this factor favors Defendant.
Def endant was not accused of shirking its obligations to its
covered enployees, i.e. it paid all wages and benefits for those
workers it enployed. I nstead, as explained in greater detail
above, Defendant was an innocent bystander to a jurisdictional
di spute between two unions. The Court finds that this factor

wei ghs in favor of a fee award.
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Based on the foregoing analysis of all the Cottrill factors,
the Court finds that the factors all (with one possibly neutral)
favor Defendant. Therefore, Defendant is entitled to an award of
its reasonably incurred fees and costs. While the Court is aware
of ERI SA' s purpose of protecting “the interests of participants in
enpl oyee benefit plans and their beneficiaries,” 29 US C 8§
1001(b), this case is one of the “seldonf cases in which a fee
award shoul d be assessed against the plaintiff.

B. Amount of Award

ERI SA does not provide a fornmula to calculate the reasonable
anount of recoverable attorney’s fees. Deci si onal | aw provides
t hat when faced with a qui escent statute, a court should apply the

“l odestar” met hod. Tennessee Gas Pipeline Co. v. 104 Acres of

Land, 32 F.3d 632, 634 (1st GCr. 1994); see also Radford Trust V.

First UwumLife Ins. Co. of Am, 399 F. Supp. 2d 3, 10 (D. Mass.

2005) (“The First CGrcuit has stated that where the relevant
statute does not provide an alternate nethod for calculating
reasonabl e attorney’s fees, as is the case with the ERI SA stat ute,

the ‘lodestar’ nmethod should be used.”), rev’'d in part on other

grounds, 491 F.3d 21 (1st Gr. 2007); Hedley-Wiyte v. Unum Life

Ins. Co. of Am, No. CIV. A 94-11731-GAO, 1996 W. 208492, *3 (D.
Mass. Mar. 6, 1996) (application of |odestar nmethod in fee award

under 29 U S.C. 8§ 1132(q)).
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The | odestar anmount is cal culated by multiplying a reasonabl e
hourly rate by the total nunber of hours reasonably devoted to the

case. Gendel’s Den, Inc. v. Larkin, 749 F.2d 945, 950 (1st Gr.

1984). The reasonable hourly rate is derived from a survey of
rates prevailing in the comunity, as well as the “qualifications,
experience, and specialized conpetence” of the attorney for whom

fees are requested. Gay Oficers Action League v. Puerto Rico, 247

F.3d 288, 295 (1st G r. 2001). Once obtained, the | odestar serves
as a reference rate subject to additions or subtractions based on

the specific circunstances of the case. Gendel’s Den, 749 F. 2d at

950.

Def endant requests that the Court award it $101,609.74 in
attorney’s fees and costs. In support of its request, Defendant
has submtted detailed billing and cost records, including

affidavits describing the hourly rates and experience of the
attorneys involved. Plaintiff chall enges Defendant’s incl usion of
fees and costs related to Defendant’s efforts to renove default
against it and its unsuccessful notion for summary judgnent.
Taking the | atter objection first, the Court cannot agree with
Plaintiff’s argunment that whether a party is a “prevailing party”
entitled to a fee award nust be determ ned on a notion by notion

basis, rather than by the outcone of the litigation as a whole.

-16-



Certainly, ERISA raises no such expectation.’” Al though it does not
appear that the First Circuit has squarely addressed this issue,
ot her courts have recogni zed that a typical litigationwll involve
| osses on either side, and that parties should not automatically be
penal i zed for taking the risk of less than certain initiatives that
are an ordinary part of nost |egal proceedings. See, e.g.,

Uni royal Goodrich Tire Co. v. Miut. Trading Corp., 63 F.3d 516, 526

(7th Gr. 1995); Cabrales v. County of Los Angeles, 935 F. 2d 1050,

1053 (9th Cr. 1991). Plaintiff additionally cites no facts
suggesting that Def endant’s summary j udgnent notion was
unreasonably submtted. The Court will not exclude these fees and
costs from Defendant’s fee award.

The Court is simlarly unconvinced by Plaintiff’s argunent
t hat Def endant shoul d be denied fees and costs related to renoval
of default. First, Defendant has already excluded fees and costs
related to its initial efforts to renove the entered default.
Second, as Magi strate Judge Lincoln Al nond found in his Report and
Recomendati on subsequently adopted by the Court, Defendant was
able to establish that it had a neritorious defense and that

circunstances otherwi se warranted renoval of the default. The

" ERI SA does not expressly mandate that only a prevailing party is
entitled to a fee award. See 29 U.S.C. 8§ 1132(g) (permtting the Court
“inits discretion [to] allow a reasonable attorney’'s fee and costs of
action to either party”) (enphasis added). Courts have, however, tended
tolimt awards to prevailing parties. See, e.g., Cottrill, 100 F. 3d at
225; Little v. Cox's Supermarkets, 71 F.3d 637, 644 (7th Cir. 1995); Eddy
v. Colonial Life Ins. Co. of Am, 59 F.3d 201, 206 (D.C. Cir. 1995).
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Court finds that Plaintiff’s continuing objections to renoval of
the default justify the inclusion of these costs in the fee award.

An additional factor mlitating for the conclusion that the
fees requested by Defendant are reasonable is the evidence that
Defendant paid its attorneys pronptly and in full for the |ega

services rendered in these proceedings. See, e.qg., Mgin v.

Monsanto Co., No. 03 C 1366, 2005 W. 2171175, *4 (N.D. Ill. Sept.

1, 2005) (“The fact that a client is willing to pay these rates
bol sters the finding that [the] rates represent the market rate.”).
Therefore, the Court concludes that the fees and costs requested by
Def endant are recoverabl e and reasonabl e, and awards Def endant the
requested $101, 609. 74.

[11. Concl usion

Based on the foregoi ng anal ysis, the Court GRANTS Def endant’s
Motion for Attorney’s Fees and Costs in the anount of $101, 609. 74.

Judgnent shall enter accordingly.

I T 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:
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