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In this action, a union, through its enpl oyee benefit funds,
seeks to conpel an enpl oyer to nmake fund contributions pursuant to
a coll ective bargai ni ng agreenent for work the enpl oyer assigned to
enpl oyees of another wunion who were covered under another
col | ective bargaining agreenent. Defendant, enployer Trevi Icos,
nmoves for summary judgnent, seeking dism ssal of the benefit funds’
clains for reinbursenent of the alleged contributions funds. For

the foll owm ng reasons, the court will deny the notion.



l.

Plaintiffs are four enployee benefit funds adm nistered for
t he benefit of nmenbers of Rhode |sland Carpenters Local 94 and the
pl ans’ administrator, Donald Lavin (collectively “plaintiffs”).?
Def endant  Trevi lcos, a construction contractor based in
Massachusetts that specializes in the operati on of heavy excavati on
equi pnent, is a party to two coll ective bargai ni ng agreenents whi ch
govern its relationship wwth the Carpenters Union: the Associated
CGeneral Contractors of Rhode Island, Inc.("AGC CBA’) and the
Construction | ndustries  of Rhode Island (“CRI CBA").?2
Consequently, when Trevi lcos perforns work in Rhode Island that
requires the enploynent of carpenters, it is subject to one (or
possi bly both) of these agreenents, depending on the nature of the
wor k.

In 2003, Trevi Ilcos subcontracted for work on a large
construction project at a sewage treatnent facility in the city of

Warw ck, Rhode I sl and. Part of this work involved installing

! Specifically, the four funds are the Rhode |Island
Carpenters’ Annuity Fund, Rhode Island Carpenters’ Pension Fund,
Rhode Island Carpenters’ Health Fund, Rhode Island Carpenters’
Apprenticeshi p Fund, Rhode I|Island Carpenters’ Vacation Fund.

2 Which CBA applies depends on the nature of work:
“horizontal” projects, like the building of a highway, trigger the
CIRI CBA; “vertical” projects, |ike the construction of a buil ding,
trigger the AGC CBA



secant piles® using a “double rotary” drilling rig known as the CM
120. Qperation of the rig and application of the secant pile
process requires a nunber of different trade workers, including
menbers of the operating engineers, |aborers, and carpenters.

On March 4, 2003, Trevi lcos conducted a pre-job neeting at
the job site with representatives from the different unions
involved in the project. A representative from Trevi |cos
descri bed the work he antici pated and stated his concl usion that no
carpenters were necessary to operate the CM 120 in connection with
the construction of the secant pile wall. At the neeting, WIIliam
Hol nes, the carpenters’ union representative, objected to Trevi
lcos’s position that no carpenters were needed to operate the CM
120. Trevi 1cos neverthel ess remai ned steadfast and refused to
enpl oy any carpenters in connection with the operation of the CM
120, although it did enploy carpenters on other parts of the job.
In response, the union sent Trevi lIcos a letter, reiterating their
position that carpenters should be enpl oyed in the operation of the
CM 120 and threatening to file a grievance if Trevi Icos did not
accede. Trevi lcos did not respond to the letter and did not alter
the makeup of those it enployed. The Union did not file a

grievance, nor initiate any jurisdictional dispute nmechani sm

3 Secant piles refer to a specific type of bored drilling, and
are often used in connection with the construction of retaining
wal | s.



By fall 2003, Trevi Icos had finished its work and paid all
wages and benefits for those workers it enployed. It is undisputed
that Trevi Icos made all the necessary contributions to the
enpl oyees’ benefit funds associated with their respective |abor
unions, with the exception, of course, of those paynents di sputed
here.* The contributions included those nade on behal f of all the
carpenters Trevi lcos actually did enploy on the job.

Then, on May 5, 2004 plaintiffs commenced an action in this
court seeking to “conpel paynent of contributions, interest, and
penalties to enpl oyee benefit plans” under the Enpl oyee Retirenent
| nconme Security Act (“ERISA’), 29 USC § 1001 et seq.
Specifically, plaintiffs allege that Trevi Icos failed to submt
tinmely payroll reports, failed to nake tinely contributions to the
funds, and failed to conply with the terns and conditions of the
trust agreenents to which they were bound, all in violation of 29
U.S.C. 88 1132(a)(3) and 1145.

After limted discovery defendant filed this notion for

summary judgnent asserting that the court |acked jurisdiction to

“Inthis respect, Article X of the CBAs sets out the rel evant
procedures for an enployer’s obligation to contribute to the
carpenter funds:

The Enpl oyer agrees to continue in effect a Stanp Pl an,
instituted January 1, 1977, providing for the purchase of
stanps in varying denom nations by Enployers to be
tendered to all carpenters and apprentices with their
payroll checks. The Stanp to cover total cost of al
fringe benefits . . . . The Stanp Pl an shall be mandatory
and all carpenter enployees shall participate.
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hear plaintiffs’ clains, that the plaintiffs |acked standi ng, that
Trevi Icos had no obligation to nake contri butions under the terns
of the CBAs, and that plaintiffs’ action here was, in effect, an
end-run around the jurisdiction dispute resolution procedure
contained in the CBAs thensel ves.®> See AGC CBA, Art. Il; CI R CBA,
Art. IV. Plaintiffs dispute each of these clains, and the court

wi Il address each in turn.

S Article Il of the AGC CBA and Article IV of the CIRl CBA,
both entitled “Jurisdictional Procedure,” state:

In the event a jurisdictional dispute arises then, [sic]
the disputing unions shall request the other union or
unions involved to send representative to neet wth
representative of the Union and Enployer to settle the
di spute. If unani nbus agreenent is not reached at the
meeting, the Union shall request that its international
uni on assign a representati ve who shall nake arrangenents
to neet representatives of the other international union
or uni ons i nvol ved and representatives of the Enpl oyer to
seek settlenment of the dispute. The Enpl oyer shall also
request the international wunions involved to assign
representatives to seek settlenent of the dispute.

If the above procedures, or any other nutually agreed
upon procedure, fails to resolve the problem then the
Enpl oyer, at the request of the Union, agrees to
participate in a tripartite arbitration with all the
di sputing parties. The inpartial unpire to hear the
di spute can be nutually agreed upon by the parties, or
appoi nted by the Anerican Arbitration Association.

Deci si ons rendered by any of the above procedures shal
be final, binding and concl usive on the Enpl oyer and t he
Union parties to this agreenent.



.

Trevi lcos's first contention, styled as an attack on subj ect
matter jurisdiction, strikes at plaintiffs’ standing. Trevi |cos
asserts that this court lacks jurisdiction to hear plaintiffs’
clainms brought under section 515 of ERISA, 29 US C § 1145°
because none of the naned parties bringing the suit qualifies under
the jurisdictional grant of 29 U.S.C. § 1132(e), which according to
its terns contenplates that a suit may only be brought by “the
Secretary [of Labor] or by a participant, beneficiary, [or]
fiduciary.” 8 1132(e)(1). Recognizing that this jurisdictiona
grant is exclusive and therefore limted to the denoted parties,

Franchi se Tax Bd. v. Constr. Laborers Vacation Trust, 463 U S 1,

21 (1983), the plaintiffs argue in response that both the plan
adm ni strator and the funds thensel ves are fiduciaries within the
meaning of 8 1132(e)(1), thereby satisfying the strict standing
denmands.

An ERISA fiduciary includes any person who “has any

di scretionary authority or discretionary responsibility in the

629 U.S.C. 8 1145 states:

Every enpl oyer who is obligated to make contributions to
a mul ti enpl oyer plan under the terns of the plan or under
the terns of a coll ectively bargai ned agreenent shall, to
the extent not inconsistent wth |aw, nake such
contributions in accordance with the terns and conditions
of such plan or such agreenent.

§ 1145.



admnistration of [an enployee benefit] plan.” 29 U S C 8§
1002(21) (A)(iii). ERISA also provides that a fiduciary “exercises
any discretionary authority or discretionary control respecting
managenent of [a] plan or exercises any authority or control
respecting nmanagenent or disposition of its assets.” ld. 8
1002(21) (A)(i). In addition:
[r]egul ations pronmulgated by the Department of Labor
interpreting ERI SA nake cl ear that the adm nistrator and
trustees of a pension plan are fiduciaries within the
meani ng of the statue, for a plan adm nistrator or a
trustee of a plan nust, b[y] the very nature of his
position, have discretionary authority or discretionary
responsibility in the adm nistration of the plan within
t he neani ng of section 3(21)(A) (iii)

Bd. O Trs. of the CWAVITU Negotiated Pension Plan v. \Winstein,

107 F.3d 139, 141-42 (2d G r. 1997) (internal quotation marks and
citations omtted). Thus, at |east according to many courts that
have addressed the issue, a plan admnistrator is per se a

fiduciary. See id.; see also Metro. Life Ins. Co. v. Parker, 436

F.3d 1109, 1111 (9th Cr. 2006) (“The Plan Administrator is a

fiduciary charged with the duty to adm nister the benefit plan ‘in
accordance with the docunents and instruments governing the plan
i nsofar as such documents and instrunments are consistent [with

ERISAl.””) (quoting 29 US.C. § 1104(a)(1)(D)); Canada Life

Assurance Co. v. Estate of Lebowitz, 185 F.3d 231, 237 (4th G

1999) (“By the very nature of the position, a plan adm nistrator is

a fiduciary with respect to her own policy.”).



The Court of Appeals for the First Crcuit appears to have

expressed a simlar tenet, see Barrs v. Lockheed Martin Corp., 287

F.3d 202, 206 (1st Cr. 2002) (“Lockheed, as the naned
adm nistrator for the plan, is a fiduciary under ERISA. ") (citing
29 U.S.C & 1102(a)); although recently, the court has
characterized this as an assunption, not a holding. Wat son v.

Deaconess WAl t ham Hosp., 298 F.3d 102, 111 n.12 (1st Gr. 2002)

(noting that the court has “proceeded on the assunption that a plan
admnistrator is a fiduciary,” but declining to definitively so
hol d). Absent any clear authority in any circuit to the contrary,
this court will also proceed on this assunption. Consequent |y,
because the plan admnistrator is named as a plaintiff in this
suit, and is acting in a fiduciary capacity, he therefore nust be

considered a fiduciary wthin the neaning of 29 USC 8§

1132(e)(1). See UAWVv. Skinner Engine Co., 188 F.3d 130, 148 (3d
Cr. 1999) (noting that where a plan admnistrator, as here,
carries out certain duties and obligations, including “explain[ing]

pl an benefits to its enployees, it acts in a fiduciary capacity”).’

" Trevi lcos charges that the plaintiffs have di savowed the
fiduciary status of the plan adm nistrator because in their
interrogatories, they identified the plan admnistrator only as
“plan adm nistrator” and not as “fiduciary.” This distinction is
irrel evant, however, where a plan admnistrator exercises
di scretionary authority or responsibility in the adm nistration of
t he plan. See Ski nner Engine, 188 F.3d at 148. In any event,
sinply stating that one individual 1is officially a “plan
admnistrator” and that others are officially “fiduciaries” cannot
transformtheir | egal status under ERI SA
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Accordi ngly, because the plan adm ni strator has standing this court
has jurisdiction to hear the clains.?
[T,

Moving to the nerits of the plaintiffs® «clainms for
rei nbursenent of the alleged contributions,® Trevi Icos first
argues that it has no obligation under the CBAs to nmake the at-
i ssue contributions and, therefore, that it could not have viol at ed

ERI SA Section 515, 29 U.S.C. 8§ 1145 which requires contributions to

8 Plaintiffs al so argue that the benefit plans thensel ves have
standing to sue under ERISA, citing for support a litany of cases
outside this Circuit. Yet the First CGCircuit has squarely
forecl osed such a position, holding, in no uncertain terns, that
“[ e] npl oyer s and pensi on funds are not anong t he enunerated parties
enpowered to sue for violations of ERISA.” State St. Bank & Trust
Co. v. Denman Tire Corp., 240 F.3d 83, 88 (1st G r. 2001).
Nevert hel ess, because the funds seek the sane redress as the plan
adm nistrator, their presence in this suit is not fatal to the
action. See R pon Soc., Inc. v. Nat’'l Republican Party, 525 F.2d
567, 574 (D.C. Cir. 1975) (concluding that because “the individual
plaintiffs had standing to bring th[e] suit,” the presence of a
party arguably lacking in standing would not “lessen the
controversy, or blur the presentation of issues, or alter the
course of the litigation in any way”). But, because the plans do,
in fact, lack standing, they nust be dism ssed from the action
|d.; see generally Sierra Cub v. Mrton, 405 U. S. 727, 739 (1972).
Nevert hel ess, for the duration of this opinion the court wll use
“plaintiffs” to refer to the non-noving party.

° Summary judgnment is appropriate only when there are no
genui ne issues of material fact and the novant is entitled to
judgnment as a matter of law. See Fed. R Cv. P. 56(c). If an
i ssue “may reasonably be resolved in favor of either party,” then
a genuine issue of material fact exists and sunmary judgnent is
unwarranted. Garside v. Gsco Drug, Inc., 895 F.2d 46, 48 (1st Gr.
1990). In making this determnation, all factual anbiguities and
reasonabl e inferences nust be drawn in favor of the non-noving
party. See Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986).

9



be made in accordance with the ternms of the enployee benefit
funds. ® Al though both parties agree that Trevi Icos is obligated
by its two CBAs with the Carpenters Union to make contributions to
the funds in conpliance with their terns, they disagree about the

meani ng and scope of the CBAs. See Teansters Indus. Enpl oyees

Welfare Fund v. Rolls-Royce Motor Cars, Inc., 989 F.2d 132, 138 (3d

Cr. 1993) (noting that the CBAs trigger the obligations under
ERI SA 8 515, and consequently, that plaintiffs are “not entitled to
enf orce a nonexi stent contractual obligation”). Plaintiffs contend
that “the CBAs wunanbiguously require that fringe benefit
contributions be nade on behal f of any and all enpl oyees perform ng
covered work, irrespective of union nenber status.” Trevi lcos, in
response, urges that the CBAs, together with the Trust Agreenents,
unanbi guously 1ink enployer contributions to work perfornmed by
enpl oyees covered exclusively by the carpenters’ CBAs (and not to
enpl oyees of other unions covered by other agreenents).

Al t hough the parties’ contentions do not seem all that
different on their face, in actuality the inpact of their differing

interpretations is significant. On plaintiffs’ interpretation,

1029 U.S.C. § 1145 states:

Every enpl oyer who i s obligated to nake contributions to
a nmul ti enpl oyer plan under the ternms of the plan or under
the terns of a collectively bargai ned agreenent shall, to
the extent not inconsistent wth Jlaw, nmake such
contributions in accordance with the ternms and conditions
of such plan or such agreenent.

10



Trevi Icos would be responsible for reinbursing the funds for any
wor k perfornmed by nenbers of another trade union where that work
shoul d have been (but was not) perforned by carpenters. On Trevi
lcos’s interpretation, the enployer is only responsible for making
contributions for enpl oyees actual |y enpl oyed under the carpenters’
CBAs; thus, where no carpenter was enpl oyed, no contribution to the
funds is required.

As a practical matter, then, this is fundanentally a dispute
over the jurisdiction of two unions about certain work. O course,
there is nothing new or special about such disputes; unions
frequently tussle wth each other over jurisdiction, particularly
on | arge construction projects. But these disputes normally renmain
judicially subterranean, hinged as they are on the jurisdictional
di spute clause contained in alnost every collective bargaining
agreenent requiring resolution to occur before the work has begun

and in an alternative dispute resolution forum See generally

Transportati on- Conmuni cati on Enpl oyees Union v. Union Pac. R R

Co., 385 U S 157, 160-64 (1966); N.L.R B. v. Radio & Tel evision

Broadcast Eng’'rs Union, Local 1212, 364 U.S. 573, 579 (1961). The

difference here, and the reason why this Court is now forced into
the dispute, is that the Carpenters Union did not exercise its
right under the dispute resolution mechanismcontained in Article
Il and Article IV of the CBAs to obtain a binding resolution to the

agreenent. Instead, the enpl oyee benefit funds (which are separate

11



and distinct from the union, see, e.d., Flynn v. Tiede-Zoeller,

Inc., 412 F. Supp. 2d 46, 54 (D.D.C. 2006)) have joined the dispute
using the ERISA foil in federal court. This court is now asked to
ook with hindsight at the CBAs and effectively decide the
jurisdictional dispute after the fact in the context of an ERI SA
contribution action.

Trevi lIcos clains this “end around” the process cannot be what
ERI SA actions were neant to acconplish and that accordingly, the
action should be dism ssed. Consequently, before reaching the
question of the scope and neaning of the CBAs, the court nust
address Trevi lcos’s contention that plaintiffs are in effect
attenpting an inpermssible end-run around the jurisdictional
di spute clause contained in the CBAs to resol ve di sagreenents over
t he proper work assignnments nade by an enployer on behalf of the
plaintiffs’ constituent |abor union, the Carpenters. If in fact
the Carpenters Union is guilty of failing to exhaust such a
procedure, then the court nmust inquire whether it is inappropriate
to resolve what is essentially a jurisdictional dispute that could
and shoul d have been resol ved by arbitrati on under the guise of an
ERI SA contri bution action.

In Carpenters Fringe Benefit Funds of Illinois v. MKenzie

Eng’' g, the Court of Appeals for the Eighth Crcuit addressed a
redolent situation in which an enployer hired nenbers of the

Operating Engineers to perform certain work that the Carpenters

12



Union felt it should have received. 217 F.3d 578, 583 (8th Cr.
2000). The Carpenters’ Fringe Benefit Fund then brought an action
under ERI SA 8 515 to collect contributions it believed it was owed,

i nvoki ng the principal, espoused in Teanster’'s Local 348 Health &

Welfare Fund v. Kohn Beverage Co., 749 F.2d 315, 318 (6th Cr.

1984), that “it is an unfair labor practice to limt ER SA plan
contributions to union nenbers.” MKenzie, 217 F.3d at 583. The
court found this argunent to be limted only to situations where
the question is whether an enployer owes contributions to “non-
uni on nenbers of a single union’s bargaining unit.” 1d. Moreover,
and particularly relevant here, the court held that the enployer
“was contractually free to assign the [at-issue] work to either
union, or part of the work to each wunion.” ld. at 585.
Conti nuing, the court reasoned that:

Any uni on aggrieved by that assignnment could i nvoke the

inter-union jurisdictional dispute procedure, which

results in afinal work assi gnnent deci sion prospectively

binding on [the enployer]. Because [the |oca

Carpenters’ Union] did not invoke that procedure, the

Funds are not entitled to contributions for work assi gned

to menbers of a conpeting union within the jurisdiction

of that union
Id. (internal citations omtted). McKenzi e thus stands for the
proposition that where a | ocal union objects to a work assi gnnment
to another union, it nust invoke the inter-union jurisdictiona
di spute procedure (assumng there is one) to determne the

propriety of such assignment decisions. Were it fails to invoke

such a procedure, the unions’ Fund cannot | ater seek contributions

13



under ERISA for what is essentially a jurisdictional dispute.

Accord Trs. of the B.A C. lLocal 32 Ins. Fund v. Chio Ceiling &

Partition Co., Inc., 48 Fed. Appx. 188, 197-98 (6th Cr. 2002)

(refusing to extend the “protection of 8§ 515" to a claim for
contributions which was essentially an attenpt to “press a
jurisdictional dispute over the assignnent of [work]”). Such a
rul e woul d al so appear to preclude “doubl e paynents” stemm ng from
a finding that, even though the enpl oyer made contri butions to one
union fund, it nmust still make contri butions to another union fund.

See Trs. of the Bricklayers & Allied Craftworkers, Local 5 New York

Ret., Welfare, Apprenticeship Training and Jour neynen Upgr adi ng and

Labor - Managenent Coal. Funds v. Plaster Mster, Inc., 2001 W

34456771 *4 (S.D.N. Y Jan 9, 2001).

Nevert hel ess, a conpelling weight of authority suggests that,
contrary to McKenzie, the failure, ab initio, to invoke an inter-
union jurisdictional dispute resolution vehicle will not |ater bar
a fund’s ERISA claimfor contributions for work assi gned to nenbers

of a conpeting union. For instance, in Flynn v. Dick Corp., 384 F.

Supp. 2d 189, (D.D.C. 2005) the court held that “pension funds are
not required to exhaust coll ective bargai ning agreenent arbitration
procedures prior to filing an action for collection of delingquent
contributions.” 1d. at 202. (citing ERI SA LI TlI GATI ON HANDBOOK, 8§

7.01[Hl . (Aspen 2004)); accord Ti ede-Zoeller, 412 F. Supp. 2d at 53

(“[I]t is fairly well settled that, in the absence of an

14



unanbi guous expression by the parties to the contrary, pension
funds are not required to exhaust collective bargaining agreenent
arbitration procedures prior to filing an action for collection of

del i nquent contributions.”); see also Trs. for M chigan BAC Health

Care Fund v. OCP Contractors, Inc., 136 Fed. Appx. 849, 851 (6th

Cr. 2005) (“Section 515 accords ERI SA fund trustees special status
akin to a holder in due course, entitling the trustees to enforce
the CBA regardless of avail able defenses under the comon | aw of

contracts.”); Trs. of the Gaziers v. Gass Masters Ltd., 2003 W

1903991 (N.D. IIl. April 17, 2003); Chicago Dist. Council of

Carpenters Pension Fund v. Faith Builders, Inc., 2001 W. 99839

(N.D. I'l'l. Jan 30, 2001); but see Laborers’ Int’l Union of N. Am

Local No. 91, A F.L.-CI.O v. Enpire D smantl|l enent Corp., 2006 WL

839414 *3 (WD.N. Y March 27, 2006) (holding that the |l ocal union’s
failure to assert a jurisdictional claimduring the project did not
“constitute a legally sufficient basis to bar the union and its
trustees fromrecovering contributions under [ERI SA] Section 515”)
(enphasi s added).

As the court in Tiede-Zoeller noted, exenpting the fund

trustees fromthe presunption of arbitrability “is a function of
their unique role within the realm of I|abor relations.” 412

F. Supp.2d at 54. Cting to Robbins v. Prosser’s Mwving & Storage

Co., 700 F.2d 433, 442 (8th Cr. 1983), the court explained that

al t hough the pension fund trustees’ exenption from traditiona
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grievance/arbitration clauses was an “aberration,” under ERI SA
Section 515, Congress intended to give trustees a direct right of
access to the courts in order to vindicate the rights of plan

beneficiaries. Ti ede- Zoel | er, 412 F. Supp. 2d at 54.

Consequently, precluding certain contract |aw defenses (like the
failure to exhaust a grievance clause) would nost faithfully carry
out Congress’s intent to “permt efficacious recovery of delinquent
contributions.” 1d. at 54 n.11 (quoting 126 Cong. Rec. 22,039
(1980) (remarks by Rep. Thonpson)) (internal quotations omtted);

accord Benson v. Brower’'s Mwving & Storage, Inc., 907 F.2d 310, 316

(2d Cr. 1990).

It is true that, strictly speaking, these cases address a
union’s failure to invoke a grievance clause, as opposed to a
jurisdictional dispute clause, and the effect it should have on a
fund’s later suit under ERISA. But any effort to distinguish the
present situation on this difference alone is unpersuasive. A
jurisdictional dispute clause is, like a grievance clause, an
arbitration vehicle used to resolve specific disputes that may
arise in the context of a construction job. The clauses address

different types of disputes, see Int’|l Union of COperating Eng’'rs,

11t may be the case that a fund can explicitly bind itself
to the arbitration procedures in the CBA, in which case, a failure
to invoke such procedures nay operate to preclude a later suit.
See Pipe Fitters’ Wlfare Fund, Local Union 597 v. Mosbeck | ndus.
Equip., Inc., 856 F.2d 837, 840 (7th Cir. 1988). Her e, however,
i ke in Msbeck, there is no evidence that the funds did intend to
bi nd thensel ves to the rel evant CBAs.
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Local Union 103 v. Indiana Constr. Corp., 13 F.3d 253, 257-58 (7th

Cir. 1994), but because they are functional equivalents, for the
pur pose of determ ning whether a local union’s failure to exhaust
t he cl ause can be used as a defense to a fund’'s ERI SA suit they are
di rectly anal ogous.

Settled authority recogni zes that a pension fund is a di stinct
legal entity fromits constituent union and therefore not subject
to the grievance/arbitration or jurisdictional dispute clauses
contained in the CBAs between that union and vari ous enpl oyers; and
because, here, the funds, through their adm nistrator (as opposed
to the union itself), bring a claim under ERISA 8§ 515 for
contribution, the union’s failure to invoke the jurisdictiona
di spute clause ex ante will not operate to defeat the funds’ action
for contribution under ERI SA. It nay be that, as a matter of
public policy, the reasoning of the Eighth Crcuit in MKenzie is
nore sensible. Under the current “majority rule,” an enpl oyer may
be placed at risk of double paynent requirenents for benefit fund
contributions sinply because one union fails (either intentionally
or not) to exercise its jurisdictional dispute resolution rights
agai nst anot her trade union. Neverthel ess, this type of policy
choice is for Congress, not this court, and because ERI SA all ows
for these types of clains, they cannot be defeated nerely because
of harsh consequences. Benson, 907 F.2d at 316. Mbreover, this

outcone i s avoi dabl e by placing appropriate | anguage in the CBAto
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preclude a double paynment possibility. See M chigan BAC Health

Care Fund, 136 Fed. Appx. at 852.

Trevi Icos next argues that even if the plaintiffs actionis
allowed wunder ERISA, it 1is not required to contribute to
plaintiffs’ funds under the relevant CBAs. Here, the question is
not nerely whether the agreenents extend to union and non-union
enpl oyees alike; rather, the issue is whether the CBAs speak with
reasonable clarity to whether an enployer is required to pay
contributions for all non-Local 94 enpl oyees (including enpl oyees
covered by ot her unions) who performcovered carpentry work within
the jurisdiction of the wunion, or whether the enployer 1is
responsible only for contributions nmade to enpl oyees covered by
Local 94's CBAs.

Plaintiffs respond that a CBA may “require enployers to
contribute to funds for all enployees, not just enpl oyees who are

menbers of the union.” Trs. of the B.A. C. Local 32 Ins. Fund v.

Fantin Enter., Inc., 163 F.3d 965, 969 (6th Cr. 1998). But this

prescription is helpful only as far as it goes; it is clearly not
absolute and requires a nore incisive look into the specific
| anguage of the particular CBAs at issue. In this regard,
plaintiffs urge the court to consider the franework for determ ning
whet her a col | ective bargai ni ng agreenent covers non-uni on nenbers
first articulated in Kohn, 749 F.2d at 318. Kohn enpl oyed a four

factor inquiry: a court nust first exam ne how the CBA defines
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enpl oyee; second, whether the CBA contains a “recognition clause”
designating the union as the exclusive bargaining agent for al
enpl oyees; third, whether the |anguage of the CBA otherw se
di sti ngui shes uni on enpl oyees fromnon-uni on enpl oyees; and fourth,
whet her the CBA contains a “union shop clause” requiring any non-
uni on enployee to join the union within a stated period of tine.
Id.

If the dispute in this case inplicated the responsibility of
an enpl oyer to make contributions to a union benefit fund on behal f
of non-union enployees, Kohn, its progeny, and the four factor

rubric above would be instructive. See Trs. of Asbestos Wirkers

Local Union No. 25 Ins. Trust Fund v. Metro Insulators, Inc., 902

F.2d 1569 (6th Cr. 1990); Onondaga County Laborers’ Health &

Wl fare, Pension, Annuity & Training Funds ex rel. Mo v. Geddes

G ass & Metal, Inc., 2006 W. 1467230 (N.D.N. Y Jan. 19, 2005); Bds.

of Trs. of the Chio Laborers’ Fringe Benefit Prograns v. Blaze

Constr., Inc., 2002 W 31951267 (S.D. GChio Dec. 11, 2002); Central

States, Se. & Sw. Areas Pension Fund v. Capitol Cty Lunber Co.

627 F. Supp. 974 (WD. Mch. 1985).

This case, however, differs from these nore typical cases
because, although plaintiffs seek to cast the question as one of
whet her the CBA extends to cover non-union enployees, in reality
the question is whether the CBA covers work perforned by other

trade uni on enployees (for whom contributions have been nmade to
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that union’s benefit funds) who are arguably al so perform ng work

that is covered under the carpenters’ CBA See McKenzie, 217 F.3d

at 583 (distinguishing between cases “deci di ng whet her an enpl oyer
owes fund contributions for the non-union nenbers of a single
union’s bargaining unit,” and those in which an enployer enters
into “pre-hire collective bargai ning agreenments with nultiple craft
unions whose claimed work jurisdictions frequently overlap”);

Operati ng Engi neers’ Local 324 Pension Fund v. Grand Rapi ds G avel

Co., 212 F. Supp. 2d 698, 705-6 (E.D. Mch. 2001) (distinguishing
Kohn from a situation in which “contributions to a particular
union’s fund [are] based not on whet her the enpl oyee bel ongs to the
uni on, but on whether he or she belongs to sone other union”).

For purposes of interpreting the neaning and scope of the
CBAs, this court is guided by settled principals of contract

interpretation. See Burnhamv. Guardian Life Ins. Co. of Am, 873

F.2d 486, 489 (1st Gr. 1989). Thus, where a contract’s |anguage
IS unanbi guous, it nust be construed in its “ordinary and usua

sense.” See Equitable Life Assurance Soc'y of the U S. v. Porter-

Engl ehart, 867 F.2d 79, 87-88 (1st Cr. 1989). Were, however, the
| anguage is anbiguous, “the wultimte resolution . . . wll

[typically] turn on the parties’ intent.” Smart v. Gllette Co.

Long-Term Disability Plan, 70 F.3d 173, 178 (1st GCr, 1995).
Moreover, “[c]ontract |anguage is usually considered anbiguous

where an agreenent’s terns are inconsistent on their face or where

20



t he phraseol ogy can support reasonabl e differences of opinion as to
t he nmeani ng of the words enpl oyed and obligations undertaken.” 1d.

(quoting Fashion House, Inc. v. Knmart Corp., 892 F.2d 1076, 1083

(1st Cr. 1989)).

Article X Section 1 of the AGC CBA directs an enpl oyer to nmake
fund contributions “to all carpenters and apprentices with their
payroll checks.” The clause further provides that such
contributions “shall be mandatory and all carpenter enpl oyees shal
participate.” (AGC CBA, p. 14). None of the agreenments define
specifically the term*®enpl oyee;” however, the AGC CBA states that
it applies “to the work of carpentry within the 39 cities and towns
of the state of Rhode Island,” and, additionally, Article | of the
AGC CBA provides that the agreenment “shall cover *‘Trade Autonony’
and ‘Work Description” . . . as follows” and then defines which
types of trade work are covered under the agreenent, and includes
the type of work at issue in this case. Moreover, the CIRI CBA
states that certain types of work (which includes the work at issue
here) “shall be performed by the Pile Driver [synonynobus wth
Carpenter] and all tagging within the jurisdiction of the
Agreenent.” At the sane time, both agreenents contain a union
recognition clause which provides that “[t] he Enpl oyer recogni zes
t he Uni on [ Local 94] as the excl usive bargaining representative for

all enpl oyees performng work under the terns of this Agreenent.”
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Construing the agreenents, Trevi Icos (who maintains the
burden of denonstrating that the agreenents are unanbi guous) argues
that “the CBAs expressly recogni ze that enployers wll have nore
than one trade represented on a job site,” and that therefore the
agreenents are only intended to reach enpl oyees who “perforn{] the
work that falls wthin the reach of the CBA.” Plaintiffs counter
that “[ b] ecause neither of the CBAs distingui shes between uni on and
non-uni on carpenters, the CBAs cover all carpenters, irrespective
of their union nmenbership,” and that because “the jurisdiction of
Local 94 is defined in the CBAs according to job classification,
not union nmenbership, . . . all individuals perform ng carpentry
work are covered by the CBAs.”

Under the terns of the collective agreenents, each of these
interpretations is reasonable and, therefore, the court finds that

the agreenents are anbi guous.!® Conpare Trs. of the daziers v.

G ass Masters Ltd., 2003 W. 1903991 *1 (N.D. IIl. April 17, 2003)

(“[I']f the CBA provides that d aziers are to performgl azi ng work,

an enpl oyer cannot avoid the fund obligations by assigning work to

2 One court has characterized the inquiry as one in which “the
collecting trustee nmust show that the CBA created a contractua
obligation for the enployer to make contributions to both plans,
even though only one union did the work.” Trustees for M chigan
BAC Health Care Fund v. OCP Contractors, Inc., 136 Fed. Appx. 849,
851 (6th Cir. 2005). But this inquiry nerely boils down to an
analysis of whether the CBA binds the enployer to nake
contributions for only work (or enployees) covered under the CBA,
or instead, for any work of a specific type irrespective of which
trade i s enpl oyed.
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non-union nmenbers or nenbers of another union.”) wth OCP

Contractors, 136 Fed. Appx. 849, 852 (6th G r. 2005) (finding that

t he CBA | anguage di d not obligate the enployer to contribute to the
union’s fund because “enployee” was defined narrowy as only a
menber of the Bricklayer union and the CBAlimted covered work to

t hat done under the agreenent); see also Blaze Constr., 2002 W

31951267 at *4 (“The definition of enployee by reference to job
classification suggests coverage by the collective bargaining
agreenent of all enployees within those classifications, regardl ess
of union nenbership.”) (citing Kohn, 749 F.2d at 318). On one
reading of the agreenents, it would appear that the CBAs are
intended to cover all work done of a type in Rhode Island. Thus,
where an enployee is performng work that falls within the trade
descriptions, the CBA woul d appear to cover them and consequently
require the enployer to nake contributions to the funds.
“Enpl oyee” is not defined narrowy to include only nenbers of Local
94 and the CBA does not limt work only to anything done under
“this agreenent.” On another reading of the agreenents, however,
the CBAs could have been intended only to cover Local 94
carpenters, and possibly non-union enpl oyees engaging in covered
wor k, since the union recognition clause provides for Local 94 “as
the exclusive bargaining representative for all enpl oyees
perform ng work under the ternms of this Agreenent.” Additionally,

Article X of the AGC CBA and Article XIl of the CIRI CBA, which
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address the procedure for nmaking fringe benefit fund contri buti ons,
limt the enployer’s contributions “to all carpenters and
apprentices,” inplying that the CBAs were intended to cover only
menbers of the carpenters union (an operating engineer is neither
a full-fledged carpenter nor an apprentice).

Ther ef ore, because the CBA language 1is not “wholly

unanbi guous,” Trs. of the Bricklayers & Allied Craftworkers, Local

5 v. Charles T. Driscoll WMusonry Restoration Co., Inc., 165 F.

Supp. 2d 502, 510 (S.D.N.Y 2001), summary judgnment s
i nappropriate. Accordingly, Trevi lcos’s notion is DENIED. The

matter should proceed to trial.

It is so Ordered.

WLLIAME. SM TH
United States District Judge

DATE:
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