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DECI SI ON AND ORDER

WlliamE Smth, United States D strict Judge.

Def endant Joseph Antone noves to suppress over 200 grans of
cocai ne (both powder and crack) seized by the M ddletown and
Newport police as well as oral and witten statenents Antone nade
to the police. Based on the following findings of fact and
concl usions of law, and pursuant to Rule 12(d) of the Federal Rules
of Crimnal Procedure, the Court will grant the Motion to Suppress.

| . Backgr ound

On August 31, 2006, WIlliam Swierk, a detective with the
M ddl et owmn Pol i ce Departnent, received an early-norning tel ephone
call at his home. The police dispatcher on the other end of the
line told Det. Swierk that a patrolman had found a despondent
femal e wanderi ng on Aqui dneck Avenue in M ddletown; according to
t he woman, she had been poi soned and raped at the Bay Wl lows Inn

on Bay Avenue (which is not far from Aqui dneck). Det. Swi erk then



rendezvoused with his partner, Detective Kelly Mtchell, at the
M ddl etown police station, and the two headed off to the Bay
W1l ows Inn.

Three officers were already at the scene when Swi erk and
Mtchell arrived at about 4 a.m The detectives were ushered to
roomseven, where the all eged rape had occurred. The external door
was open, revealing a sitting roomand, further along, an internal
door, which had sonehow freed itself fromits hinges, leading to
the bedroom From their position in the sitting room the
detectives observed that the bedroom was littered with persona
bel ongi ngs and drug paraphernalia. One of the officers handed Det.
Swierk a receipt showing that the room had been rented to Antone.
Taking the receipt, Swierk and Mtchell left to find Antone and
obtain his consent to search the notel bedroom?!?

The detectives’ testinmony does not provide specifics, but it
appears that Det. Swierk procured a list of Antone s possible
addresses from the Newport police station. The list took the
detectives on a not-so-scenic tour of Newport, wth stops at
Bradf ord and Chapel Streets, Newport Hospital (to call on the
professed rape victim for nore information), and finally Marcus
Wheat | and Boul evard. Not yet dawn, Det. Swierk, with Det. Mtchel
besi de him began canvassi ng Marcus Weat | and. Jane Baker, who

occupied unit 72B in a row of townhouse-Ilike apartnents, recalled

! The indictnent does not charge Antone wth any wongdoing
associated with the notel room



a rousi ng knock at some point that norning. (Subsequent testinony
revealed that it was between 5 and 5:30 a.m) Al though she did not
open the door, M. Baker told Det. Swierk that he had the w ong
address and returned to her bedroomon the second floor. Through
an open w ndow, she testified that she heard one of the detectives
knock on unit 72C, which was right next-door, with no response.
The detectives proceeded to unit 72D (two units away but still part
of the same structure). Wen one of them rapped on the door to
unit 72D, Antone answer ed.

The parties dispute the critical elenments of what happened
next. Det. Swierk testified that Antone, fully cl othed, opened the
door about a single body wwdth. Det. Swierk identified hinself and
Det. Mtchell, both of whom were not in uniform as M ddletown
police officers investigating a sexual assault. Det. Mtchell said
not hi ng but proffered her badge as well. Det. Sw erk asked Antone
if he had rented a roomin Mddl etowmn the night before. Ant one
answered affirmatively. Det. Swi erk then asked Antone if he would
acconpany themto the M ddl etown police station. According to both
detectives, Antone agreed to do so and t hen, sinultaneously opening
his door further, said “Conme on. | have to get ny shoes.” \When
Ant one began to walk inside, Det. Swierk noticed that Antone was
wearing shoes already. Becom ng sonewhat concerned (Det. Sw erk
hypot hesi zed t hat Ant one coul d have been trying to get a gun), Det.

Swierk followed Antone into the livingroom area of the apartnent



and asked where he was going. According to Det. Swi erk, Antone’s
response was munbl ed, so he foll owed Antone into the kitchen, where
Ant one expl ained that he was getting a pizza out of the m crowave.
Meanwhile, Det. Mtchell, who entered the apartnment with Det.
Swierk but remained in the |ivingroom spotted what appeared to be
cocaine in plain view on the coffee table and tel evision stand

Det. Mtchell pointed to the cocaine when Det. Swi erk and Antone
energed from the kitchen. When asked, Antone admitted that the
cocaine was his. At that point, Antone was told to take a seat on
t he couch whil e one of the detectives contacted the Newport Police
Departnent for assistance. Wthin a short tinme, the Newport police
arrived, took Antone into custody, and transported him to the
Newport police station.

Antone, who took the stand, testified to a different set of
facts leading up to the arrest. After he answered the door, and
Det. Swierk gave his spiel, Antone testified that he agreed to go
to the police station but said “hold on while |I get ny keys.” Ms.
Baker, eavesdropping from her recessed bedroom w ndow sone feet
away, confirmed Antone’ s account; she testified that Antone said
“hold on, let ne get ny keys” (during direct) or “hold on, | need
to get ny keys” (during cross). As Antone began to wal k toward the
kitchen, where he kept his keys, he noticed that both officers had
entered the livingroom pronpting himto say “lI told you to hold

on.” Antone grabbed his keys fromthe kitchen and hurried back to



the |ivingroom When he returned to the livingroom Antone saw
Det. Mtchell standing over the coffee table pointing at a can with
a piece of plastic protruding fromthe lid. Det. Swierk said “No.
Let’s go. W’'re not here for this,” but when Det. Mtchell renoved
the Iid and found cocai ne, Det. Sw erk remarked “Now we got to call
the Newport police.” Antone then took a seat on the couch,
admtted the cocaine was his (after Det. Mtchell asked), and was
taken into custody when the Newport police arrived.

The Newport police brought Antone down the street (literally)
to the Newport police station, and placed himin the cell bl ock.
At about 7:30 a.m, Detective Mark Mateos, of the Newport Vice
Narcotics Unit, escorted Antone from the cell block to the
narcotics room and read himhis Mranda rights. Antone signed a
M randa formand consented, in witing, to the search of unit 72D.
Antone also agreed to talk with Det. Mateos, who, with Antone’s
know edge and consent, taped and | ater transcribed the interview
During the recorded i nterview, Antone made various confessi ons but
denied that he gave the M ddletown police consent to enter his
apartnent. Det. Mateos testified that the tape, which was played
al oud during the suppression hearing, accurately reflected what
Ant one said during the recorded interview, however, he noted that
Ant one gave a different response (viz., that he had, in fact, given
the Mddletowm police consent to enter his apartnent) earlier

during the unrecorded portion of the interview Ant one deni ed



this, and testified that, other than agreeing to snoke a cigarette,
he did not answer any questions before the recording. Antone also
testified that he did not sign the consent-to-search form or that
he was under the m staken i npression that he was consenting to the
search of room seven at the Bay WI Il ows Inn.

Later that norning, Det. Mateos, wth the assistance of
anot her Newport police detective, obtained a warrant to search unit
72D. Beyond the cocaine found earlier, the search yielded nearly
200 grans of <cocaine, drug |edgers and paraphernalia, video
surveillance devices, a police scanner and radio frequency
detector, and $3,809 in cash. During a second interview conducted
after the search, Antone confessed to distributing crack cocai ne.
A federal grand jury indicted Antone on Cctober 4, 2006.

1. Di scussi on

The burden of proving that the tangible and testinonial
evi dence obt ai ned by the M ddl etown and Newport police was not the
product of a Fourth Amendnent violation lies with the governnent.
To satisfy its burden, the governnent posits three separate
t heories, which the Court will discuss in turn.

A. Val i d Consent

The Fourth Amendnent guarantees “[t]he right of the people to
be secure in their persons, houses, papers, and effects, against
unr easonabl e searches and sei zures.” U S. Const. anmend. V. “At

the very core stands the right of a man to retreat into his own



home and there be free from unreasonabl e governnental intrusion.”

Silverman v. United States, 365 U S. 505, 511 (1961); see also

Welsh v. Wsconsin, 466 U S. 740, 748 (1984) (“[T]he °‘physica

entry of the honme is the chief evil against which the wording of

the Fourth Amendnent is directed.’””) (quoting United States v.

United States District Court, 407 U.S. 297, 313 (1972)). For this

reason, a warrantless intrusion into sonmeone’s home is
presunptively unreasonabl e under the Fourth Amendnent, Payton V.
New York, 445 U. S. 573, 589-90 (1980), “subject only to a few
specifically established and well -deli neated exceptions.” Katz v.

United States, 389 U S. 347, 357 (1967).

One such exception is for entries authorized by valid consent.

Schneckl oth v. Bustanonte, 412 U. S. 218, 219 (1973); United States

v. Laine, 270 F.3d 71, 74-75 (1st Gr. 2001). Wen this exception
is in play, the governnment has the burden to prove, by a

preponderance of the evidence, United States v. Schaefer, 87 F.3d

562, 569 (1st Cir. 1996), two factbound el enents. The first, often

referred to as consent-in-fact, United States v. Forbes, 181 F. 3d

1, 7 (1st Gr. 1999), requires a show ng that consent actually was
rendered, whether it be done expressly through oral invitation, see

United States v. MIller, 589 F.2d 1117, 1130 (1st Gr. 1978), or

inpliedly through gesture or conduct, Robbins v. MacKenzie, 364

F.2d 45, 48-49 (1st Cr. 1966). The second typically nore

controversial elenment requires a showng that consent was



voluntary; that 1is, “the product of an essentially free and

unconstrained choice,” United States v. Chhien, 266 F.3d 1, 7 (1st

Cir. 2001) (quoting Schneckloth, 412 U S. at 225), and not “the

product of duress or coercion, express or inplied,” United States

V. Luciano, 329 F.3d 1, 7 (1st Cr. 2003) (quoting Schneckl oth, 412

UsS at 227). Vol untariness “turns on an assessnent of the

totality of the circunstances,” United States v. Barnett, 989 F. 2d

546, 554-555 (1st G r. 1993), though several individualized factors
(age, education, experience, etc.) and general considerations
(whether the consenting party was advised of his or her
constitutional rights, for exanple) channel the inquiry. See

United States v. Coraine, 198 F.3d 306, 309 (1st Cir. 1999).°2

2 A warrantl ess nonconsensual entry of a residence may also be
reasonabl e under the Fourth Amendnent if the governnment can denonstrate
t he presence of “exigent circunstances,” Warden v. Hayden, 387 U.S. 294,
298-99 (1967), such as, but not limted to, the “iminent threat to the
life or safety of menbers of the public, the police officers, or a person
| ocated within the residence.” McCabe v. Life-Line Anbul ance Serv.,
Inc., 77 F.3d 540, 545 (1st Cir. 1996). This exception necessarily
“turn[s] upon the objective reasonableness of ad hoc, fact-specific
assessment s cont enpor aneously made by governnent agents in |light of the
devel opi ng circumstances at the scene of the search.” Id.; see also
United States v. Beaudoin, 362 F.3d 60, 67 (1st Cir. 2004), vacated on
ot her grounds by Chanpagne v. United States, 543 U. S 1102 (2005)
(remarking that the inquiry “is essentially one of reasonable
suspi ci on”). To the extent that the government argues that officer
safety justified the entry in this case, that contention is unsupportable
and therefore rejected. The governnment presents no evidence that Sw erk
and Mtchell, investigating a sexual assault at the tine in question, had
any reason to believe that Antone was dangerous. Cf. United States v.
Sargent, 319 F.3d 4, 10-12 (1st Cr. 2003) (executing a search warrant
at an apartnent known to contain drugs and weapons); United States v.
Bartel ho, 71 F.3d 436, 442 (1st Cir. 1995) (responding to a call that a
wonman was being threatened by a man with a | oaded rifle). The only
proffered basis for the warrantless intrusion was what Det. Swerk
perceived to be an inconsistency on Antone’'s part about his footwear.
But this basis alone did not create an exigent situation such that a
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The government argues that the testinony of two credible
police detectives recounting that Antone said “Cone on. | have to
get ny shoes,” is enough to find express consent to enter the
apartnment, or that Antone’s actions (sinultaneously opening the
door further and wal ki ng toward the rear of the apartnent), at the
very |east, constitute inplied consent. The governnent further
contends that Antone’s consent was vol untary because of the absence
of any coercion to gain entry to his apartnment. The purpose behind
the detectives’ wvisit underscores this point, the governnent
argues, because, at best, Swerk and Mtchell hoped to find Antone
and obtain his consent to search the notel room not ransack (or
even enter) his apartnent in search of drugs.

After careful consideration of the conpeting accounts of what
Antone said at his doorstep, the Court finds that the governnent
has not satisfied its burden to prove consent-in-fact, and
therefore the Court need not reach the question of voluntariness.?

Sinply put, the Court credits Antone’ s account because he was
a credible witness with a believable story, and because his

nei ghbor, Ms. Baker, who corroborated the critical segnment of his

reasonabl e police officer would have feared for his safety. Moreover,
an i ndependent review of the record does not reveal any other pertinent
i nformati on upon which such a belief reasonably may have reli ed.

3 The fact that Antone, upon returning fromthe kitchen, appears to
have acqui esced to the police presence is not a substitute for voluntary
consent, for it is long settled that the governnent’s “burden cannot be
di scharged by showing no nore than acqui escence to a claim of |aw ul
authority.” Bunper v. North Carolina, 391 U S. 543, 548-49 (1968).
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account, was credible as well and appeared to be a disinterested
wi tness. The Court does not make these findings lightly. Antone
is after all a convicted felon fighting to stay out of prison for
the rest of his life; and, strangely, he testified that he did not
sign a consent formthat appears to bear his signature.* Also, M.
Baker testified that Antone spoke clearly when —as was patently
obvious to the Court during the hearing —he does not.® |In spite
of these concerns, however, careful inspection of their respective
testi nony has convinced the Court that, in demeanor and infl ecti on,
Antone and Baker told a credible story. Swierk and Mtchell were
generally credible as well, but the key difference is that their
testinmony lacks plausibility while Antone’s and Baker’s nakes

sense. See Anderson v. Bessener City, 470 U S. 564, 575 (1985)

(observing, in the context of appellate court review for clear
error, that “factors other than denmeanor and inflection gointo the
deci sion whether or not to believe a wtness. Docunents or

obj ective evidence may contradict the witness’ story; or the story

“ 1t should be noted that, to this witer’'s untrai ned eye, Antone’'s
signature on the consent form does not exactly match his signatures on
two other docunents in evidence (the roomreceipt and the Mranda forn.
But, for whatever reason, defense counsel did not press the issue. As
def ense counsel ' s post-heari ng nmenorandum makes cl ear, Antone’s position
is that, even if he did sign the consent form it did not renove the
taint associated with the unlawful entry.

® Antone has difficulty conmunicating effectively because he has no
teeth. It is odd that Ms. Baker did not readily concede this point, but
one possible reason for this may be that, as Antone’ s neighbor and
acquai ntance (al though she testified that they were not friends), she has
less difficulty understanding himthan others night have.

10



itself may be so internally inconsistent or inplausible onits face
that a reasonable factfinder would not credit it.”).

Assum ng for the nonment that “cone on” in these circunstances
has the meani ng the governnent ascribes toit (i.e., aninvitation
to enter the apartnent as opposed to “you gotta be kidding ne”),
Antone’s account that he said “hold on” makes far nore sense in
light of what he was asked to do. Al parties agree that Det.
Swerk did not ask Antone if they could enter his apartnent;
i nstead, he asked whether Antone would go to the police station
after telling himthey were investigating a sexual assault. To
this request, Antone responded affirmatively. For Antone, on his
own initiative, to have said “come on” in the sense that he was
inviting the detectives into his apartnent in response to the
officer’s request strains credulity. O course, it is not
i npossi bl e that a suspect woul d prefer to answer questions at hone
instead of the police station and so m ght parry the request to go
to the police station with an invitation to cone in and talk. But
t he di sconnect here is that Antone agreed to go off to the police
station by saying he had to get his “keys” or “shoes,” thus
inmplying that he did not prefer his apartnent, or, at least, did
not mnd going to the police station.

Moreover, Det. Swierk’s testinony that Antone said “l have to
get ny shoes” is inconsistent wiwth the undi sputed fact that Antone

al ready was wearing shoes when he answered the door. Al so,
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al t hough the Court’s finding hinges on the doorstep exchange, Det.
Swi erk’s testinony about the pizza, while not conpletely absurd, is
at least a bit odd. Even if Antone had a predilection for pre-dawn
m crowaved pizza, and happened to be preparing one at the very
moment Swierk and Mtchell stopped by, it is strange that Antone
would not have said so in the first instance in lieu of a
cockamam e story about getting his shoes. In other words, the
detectives’ account bears all the earmarks of a m sunderstandi ng of
what was being said. But the fact that Antone was, in the
detectives’ testinony, speaking nonsense was a signal to stop and
clarify, not an excuse to march into the apartnent.

In contrast, Ms. Baker corroborated Antone’ s testinony, with
i nsignificant discrepancy. Al t hough Ms. Baker was several feet
away when she overheard the doorstep exchange (during cross-
exam nation, she testified that the distance between her bedroom
w ndow and Antone’s door was over five but not nore than seven
feet), she certainly was within earshot. Swierk and Mtchell were
much cl oser, of course, and, it would seem in a better positionto
hear what Antone was saying. But their superior vantage poi nt does
not make the substance of their testinony any nore believable.

Lastly, during the recorded intervieww th Det. Mateos, Antone
tw ce denied that he gave Swierk and Mtchell consent to enter his
apartnent. The governnent posits that the fact that Det. WMateos

asked Ant one about consent two tines could hint at the possibility

12



t hat Antone’s answer during the recording surprised him presumably
because it was different fromhis answer earlier. But Det. Mateos
did not follow up with a question about Antone’s conflicting
answers, as one woul d expect if such a situation were true. In an
attenpt to cure this oversight, the governnent observes that, at
sone point after the interview, Det. Mateos nentioned Antone’s
conflicting answers to another detective, Mchael Rego. However,
i n bal ance, this does not conpare to Antone’s recorded deni als and
Det. Mateos's failure to follow up. Wthout nore, the Court is
forcedtogive little credit to Det. Mateos’ s testinony that Antone
conceded that he had given consent before the tape recorder was
turned on.

The consequence of crediting Antone’s account is that the
center of the governnment’s inplied-consent argunment cannot hol d.
Robbi ns, the primary authority upon which the governnent relies,
does not change this concl usion. There, two police officers,
i nvestigating a robbery at a store the night before, knocked on the
defendant’ s apartnment door. Robbins, 364 F.2d at 47. Hearing a
response from behind the door, an officer identified hinself and
said that he wished to talk wwth him The defendant replied, “Just
a mnute,” opened the door, and wal ked back into the room Id.
Both officers entered and one of them asked the defendant if he
woul d cone to the police station for interrogation. The defendant,

wearing only an undershirt at the tine, began to dress, presunmably

13



in preparation for his outing. At that nonent, the officers
noticed several itens in plain view that had been reported stol en
from the store. The defendant was arrested, and the itens in
guestion seized. The district court found that the search was
unlawful. The First Grcuit reversed:

When a househol der, knowi ng the identity and purpose of
his caller, opens his door and turns back inside, he
expresses by his actions as adequate a consent to entry
as he would by a verbal invitation. To be distinguished
are cases where the househol der opens a door not know ng
who is there and finds hinself faced wth arned
authority. In such cases the act of opening the door may
nmerely be to see who is there, and turning back may only
be retreating. But a policeman who identifies hinself and
his purpose from the other side of a closed door has
every reason to assune that the act of unlocking and
openi ng the door, without nore, is a consent to tal k, and
that the walking back into the room is an inplied
invitation to conduct the tal king inside.

Id. at 48.

Robbi ns differs fromthe present case in several respects, two
of themcritical. The first and nost plainin|light of the Court’s
finding above is that, in Robbins, the defendant’s conduct after he

opened t he door was acconpani ed by silence. See Robbins, 364 F.2d

at 47. The absence of a negative oral response thus pernitted the
defendant’ s conduct to inply consent. Here, even though Antone’s
conduct was nearly identical, his statement, “hold on while | get
nmy keys,” is, to the extent that the detectives sought entry in the
first place (which they did not), an express repudiation of

consent. The statenent al so serves to explain Antone’ s subsequent

14



conduct, foreclosing the possibility that he could have inplied
consent. These are hardly the earmarks of a willing invitor.

The second and nore nuanced point is that the police officer
in Robbins did not ask the defendant whether he would go to the
station until the officers were already inside. The question that
pronpted the defendant to admt the officers was a solicitationto
speak with the defendant, presumably inside the apartnent. See
Robbi ns, 364 F.2d at 47. Thus, even though the defendant renai ned
silent, his conduct corresponded with and answered the question
posed. See id. However, as discussed above, Det. Swi erk did not
seek perm ssion to enter Antone’ s apartnent, or, as in Robbins, ask
generally whether they could talk. Rather, while still outside,
Det. Swierk specifically asked whet her Antone would go sonewhere
el se (the police station) and talk. [Ignoring Antone’s statenent
for the nonment, his conduct alone (wthout sone evidence of
trickery on Antone’s part) could not have inplied an answer to a

guestion he was not asked. Conpare Commonweal th v. Rogers, 827

N. E. 2d 669, 673-75 (Mass. 2005) (holding in an inplied-consent case
that a warrantless police entry was unlawful in part because the

police did not request entry), and United States v. Shaibu, 920

F.2d 1423, 1427 (9th Cr. 1990) (sane), wth United States V.

Carter, 378 F.3d 584, 588 (6th Cr. 2004) (finding inplied consent
when def endant stepped back in response to a request to enter), and

United States v. Giffin, 530 F.2d 739, 743 (7th Cr. 1976) (sane).
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Moreover, there is a slight but significant difference between

“Just a mnute” and “hold on.” The forner is a tenporal statenent,

that is it inplies (in answer to the question posed) “I’'lIl be with
you in a mnute.” The latter is the verbal equivalent of a stiff-
arm as in “stay there, 1'll be right back.” The upshot of all of

this is that a police officer who receives a nonsensi cal answer to
a question cannot blithely turn it into an express or inplied
consent to enter a home when the officer did not even ask to cone
in;, rather, the officer nmust ask to cone in or beinvited inand if
there is doubt, clarify.

B. Good Faith M st ake

Notw t hstanding the lack of valid consent, the governnent
presses an intriguing alternate argunent prem sed on the fact that
the detectives mstakenly (but in good faith) heard Antone say
“conme on” when he really said “hold on.” The governnent concedes
that no authority is directly on point; however, it analogizes
simlar police mstakes in the context of Terry stops, see, e.q.,

United States v. Coplin, 463 F.3d 96 (1st Cr. 2006), third-party

consent, see, e.g., United States v. Meada, 408 F.3d 14, 22 (1st

Cr. 2005, and the good faith exception to the warrant

requi renent, see, e.g., United States v. Leon, 468 U S. 897

(1984).° Because these cases hold that the m staken beliefs of the

® The governnment references two scope-of-consent cases as well,
Florida v. Jineno, 500 U.S. 248, 251 (1991); United States v. Ml endez,
301 F. 3d 27, 32 (1st Cr. 2002), but apparently does so only to highlight
the pervasi veness of the objective reasonabl eness standard in Fourth
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police were objectively reasonable under the circunstances, and
thus did not offend the Fourth Anendnent, the governnent argues
t hat suppression is inappropriate here as well.”’

The governnment’s prem se has sone superficial appeal. It was
obvious from his toothless testinony that Antone does not speak
clearly; as the transcript reveals, he was asked to repeat hinself
several tines. G ven the detectives’ credibility and the rough
proximty of “conme on” and “hold on,” it is likely that Sw erk and
Mtchell, not accustoned to hearing Antone speak, sinply m sheard
hi m But Antone’s manner of speaking cannot reasonably explain
m st aki ng “shoes” for “keys.” The two sound nothing alike. And
there is nothing to explain Det. Swierk’s strange testinony about

the presence of a pizza. This makes the governnent’s prem se,

Amendnent anal ysis, not to provide another exanple of how that anal ysis
treats nmistakes of fact. There are such exanples, see United States v.
Marshal |, 348 F. 3d 281, 286-88 (1st Cir. 2003) (m staking the defendant’s
por nogr aphi ¢ vi deot apes for evi dence of stol en video equi pnent, for which
consent to search had been obtained), but the analysis is essentially the
same as under the rubric of third-party consent.

"1t is not entirely clear whether the government argues that the
entry was |awful because, based on the msconmunication, it was
reasonable for Swierk and Mtchell to believe that Antone consented; or,
notwi thstanding the wunlawful entry, that the application of the

exclusionary rule — the purpose of which is to deter future police
m sconduct, not innocent mi scomruni cati on —i s i nappropriate under these
ci rcunstances; or both. The government need only succeed on one: a

lawful entry (in and of itself) does not violate the Fourth Anendnent,
and an unl awful entry (absent subsequent w ongdoi ng) does not necessarily
compel suppression. See Leon, 468 U S. at 905-08; United States v.
Conner, 127 F.3d 663, 667 (8th Cir. 1997). However, the Court need not
| abor on how t he governnment neant to frame the argunent because t he nmeans
by which the governnent seeks to forestall Antone’s notion (no Fourth
Amendmnent violation therefore no suppression versus no suppression in
spite of a Fourth Amendnent viol ation) does not nmuch matter in this case.
As expl ai ned bel ow, both argunents suffer fromthe sane fatal flaw.
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whi ch asks the Court to find a m stake of fact only with respect to
the nost critical nonment of the exchange, sonewhat harder to
st omach.

There are also significant incongruities in the governnent’s
anal ogi es. On a factual level, the closest cases are those
i nvol ving m staken police perceptions resulting in a Terry stop.
For exanple, in Coplin, two police officers m stakenly relied upon
information fromtheir cruiser’s onboard conputer about the status
of the defendant’s |icense in executing an investigatory stop

Coplin, 463 F.3d at 98. Simlarly, in United States v. Fox, 393

F.3d 52 (1st Cir. 2004), vacated on other grounds 545 U S. 1125

(2005), a case upon which Coplin heavily relied, a police officer
initiated an investigatory stop when he was unable to determ ne
whet her the defendant’s vehicle had a functioning |icense plate
Iight, which turned out to be functioning properly. 1In both cases,
the First Crcuit held that “an objectively reasonabl e suspi ci on,
even if found to be based on an inperfect perception of a given
state of affairs, may justify a Terry stop.” Coplin, 463 F.3d at
102 (reciting Fox's hol ding).

However, the occupants of cars enjoy reduced expectations of
privacy because cars, unlike hones, are inherently nobile and

subject to pervasive regulation. California v. Carney, 471 U S.

386, 390-92 (1985) (observing that “the ready nobility of the

autonobile justifies a |l esser degree of protection”); South Dakota
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V. Qpper man, 428 U. S 364, 368 (1976) (reasoning that

“[a]Jutonmobiles, wunlike hones, are subjected to pervasive and
conti nui ng governnent al regul ati on and control s, including periodic
i nspection and licensing requirenments”). A corollary of this
dichotonmy is that a warrantless examnation of a car my be
reasonabl e under circunstances that would not justify a warrantl ess
intrusion of a hone. erman, 428 U S. at 367; Cooper V.

California, 386 U S. 58, 59 (1967); see Cardwell|l v. Lewis, 417 U S.

583, 589 (1974); Cady v. Donmbrowski, 413 U S. 433, 439 (1973);

Chanbers v. Maroney, 399 U S. 42, 48 (1970). Thi s weakens the

i nfluence that faulty-perception cases in the context of a Terry
stop may bring to bear in the present situation.

The Iine of third-party consent cases cited by the governnent
is also inapt. First of all, in Meada, the First Crcuit did not
address whet her the consenting party had actual authority; rather,
the analysis ended once the court determned that the police
reasonably believed it. Meada, 408 F.3d at 22. In other words,
the court never said that the police nmade a m stake of fact. See
id. The Suprene Court did hold that the police m stakenly relied

on the consenting party’ s representations inlllinois v. Rodriguez,

497 U.S. 177, 182 (1990), the semnal case in this regard.
However, in Rodriguez, the mstake was not the result of a
m scomruni cation, as alleged in the present case, but of the police

officers’ reliance on the consenting party’ s m srepresentations.

19



See Rodriqguez, 497 U. S. at 179-80, 182; see also United States v.

Salinmonu, 182 F.3d 63, 76 (1st Cir. 1999) (remarking that, in
Rodri guez, “the police officers were literally tricked into
reasonably believing that the consenting party had actual
authority”). The distinction is significant. A m stake based on
faulty perception can be corrected relatively easily through
further inquiry (i.e., “pardon ne?”), whereas a m stake based on a
lie, without recantation, can be rectified only through nore
i nvol ved i nvestigation.?

The governnent’s third-string argunent m sses the mark too.
The exclusionary rul e has a few narrow excepti ons based on a police
officer’s reasonable reliance on the m stake of a neutral third

party. Leon, 468 U S. at 905-08 (magistrates); Massachusetts V.

Sheppard, 468 U. S. 981, 990 (1984) (simlar); lllinois v. Krull

480 U. S. 340, 349 (1987) (legislators); Arizona v. Evans, 514 U S

1, 14 (1995) (court enployees). Beyond the fact that the present

case involves a warrantl ess entry, see United States v. Curzi, 867

F.2d 36, 44 (1st CGr. 1989) (observing that “this court has not
recognized a good-faith exception in respect to warrantless

searches”), not one of these recognized exceptions involves a

8 This point also further distinguishes the Terry stop cases. The
m stakes in Coplin and Fox, as between person (police officer) and object

(conmputer screen or license plate light), were incapable of being
corrected until after the stop was effected. That obstacle is specific
tothe traffic-stop context; if it exists in other contexts as well, the

doorstep exchange in the present case is not one of them
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police officer’'s reasonable reliance on the m stake of police
personnel .® The weight of authority holds that such an exception
woul d subvert the prinme objective of the exclusionary rule: the

deterrence of police m sconduct. See, e.0., United States V.

Herrera, 444 F.3d 1238, 1249-54 (10th G r. 2006) (holding that the
good faith exception is inapplicable “when the m stake resulting in
the Fourth Amendnent violation is that of the officer conducting
the seizure and search, rather than a neutral third party not
engaged in the ‘conpetitive endeavor of ferreting out crinme.’”)

(quoting Leon, 468 U.S. at 914); Hoay v. State, 71 S.W3d 573, 577

(Ark. 2002) (sane); People v. WIlis, 46 P.3d 898, 912-13 (Cal

2002) (same); Shadler v. State, 761 So.2d 279, 284-85 (Fla. 2000)

(sanme); see also 1 Wayne R LaFave, Search and Sei zure: A Treatise

on the Fourth Amendnent 8 1.3(f) (4th ed. 2004) (observing that

Leon does “not allow law enforcement authorities to rely on an
error of their own making”); 2 1d. 8 3.5(d) (“the Evans rational e
would seem inapplicable whenever the mstake was instead

attributable to the | aw enforcenent agency”); cf. G oh v. Ramrez,

540 U.S. 551, 564 (2004) (stating, in the context of qualified
imunity, that “because petitioner [police officer] prepared the

invalid warrant, he may not argue that he reasonably relied on the

® The Evans Court declined to address the issue. Evans, 514 U. S
at 16 n.5. Interestingly, so did the First Circuit in Coplin when it
di scussed Fox. See Coplin, 463 F.3d at 102 n.6 (“The fact that here,
unlike in Fox, the mstake emanated from a government [i.e., police]
record rai ses a potential concern under [Evans]. |In this case, however,
any argunment under Evans is waived.”) (citations onmtted).
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Magi strate’s assurance that the warrant contained an adequate

description of the things to be seized”). But see United States v.

De Leon-Reyna, 930 F.2d 396, 401 (5th Cr. 1991) (en banc)

(appl ying good faith exception to a police officer’s m stake of
fact in a Terry stop). Were, as here, police officers thensel ves
are responsible for the mstake (as opposed to ©police
functionaries), the application of the rule is nore efficacious
still.

But ignoring these deficiencies, and assum ng w t hout finding
that Swierk and Mtchell sinply m sheard Antone say “come on” (when
he really said “hold on”), the Court finds that an objectively
reasonable police officer would not have believed that Antone
consented to the entry of his honme. As previously discussed, Det.
Swi erk asked Antone whether he would cone to the police station,
and Antone said that he would. To a reasonabl e person, Antone’s
unsolicited statenent, “cone on,” woul d have been a puzzling fol |l ow

up to Det. Swierk’s introduction and question. Cf. Marshall, 348

F.3d at 286-88 (holding that the challenged item was wthin the
scope of the search because it reasonably fell within the expressed
object of the search, even though it turned out to be the
def endant’ s personal property). The statenent that the detectives
t hought they heard is at best anbi guous, and nearly nonsensical in

light of the imredi ately precedi ng exchange. Al t hough Antone’s
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subsequent conduct concededly makes this a closer call, a
reasonabl e police officer would have been especially cautious in
obt ai ni ng cl ear consent froman i ndividual with inpaired speech who
makes a nonsensical, non-responsive statenent in answer to the

officer’s request. C. United States v. Cedano-Medi na, 366 F.3d

682, 685-88 (8th Cr. 2004) (finding voluntary consent in spite of
a |l anguage barrier and the defendant’s varying answers to whet her
police could search his truck in part because the Engli sh-speaking
police officer asked the Spanish-speaking defendant repeatedly
until he was satisfied that the defendant had consented). In this
uni que situation, Swierk or Mtchell clearly should have confirned
their belief that Antone had consented to the entry of his hone.

Cf. United States v. Waller, 426 F.3d 838, 847-49 (6th Cr. 2005)

(holding, in the context of third-party consent, that the |ack of
an expressed interest in the itens searched, in conjunction with
t he purpose of the police officer’s presence, created an anbi guous
situation, and that, under Rodrigquez, the officer should have

inquired further); United States v. Wiitfield, 939 F. 2d 1071, 1074

(D.C. Gr. 1991) (holding that the agent’s superficial and cursory
guestioning of the consenting party did not disclose sufficient
information for the agent reasonably to believe that she had common

authority over the prem ses, and that further inquiry was required

10 Although it nmay have been an oversight, defense counsel did not
solicit testinmony from Ant one about whether he opened the door further
as he retreated into his apartnent, nor did Antone otherw se rebut that
aspect of the detectives testinony.
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under Rodriguez). Moreover, as noted above, there was no exi gency
here that would have made a brief inquiry (perhaps only a single
guestion) uneconom cal or unsafe. See supra note 2.

Under the totality of the circunstances, the entry was
unlawful . As a consequence, the cocaine Det. Mtchell seized from
the living room evenif it was in plain view, nust be suppressed.

See Sequra v. United States, 468 U. S. 796, 812 (1984).

C. Attenuati on of the Taint

Were, as here, a search followwing an illegal entry is
prem sed upon the consent of the defendant, the question becones
whet her the tangi bl e and testi noni al evi dence subsequent|y obt ai ned
is justified on the basis of that consent or is indelibly tainted
by the initial illegal entry. An inquiring court mnust determ ne
whet her consent “has been cone at by exploitation of that
illegality or instead by neans sufficiently distinguishable to be

purged of the primary taint.” Wng Sun v. United States, 371 U S.

471, 488 (1963) (citation omtted) (holding that statenments
obtained followng an illegal arrest are no less tainted than is

physi cal evidence obtained after the sane); United States v.

Robel es-Ortega, 348 F.3d 679, 681 (7th Cr. 2003) (applying Wng

Sun to suppress evidence froma search based on consent after an

' The government concedes that the inevitable discovery doctrine
woul d not apply if the entry were unl awful because there is no evidence
that the Newport police woul d have sought a warrant wit hout the know edge
gained fromthe entry. See United States v. Dessesaure, 429 F.3d 359,
369 (1st Cir. 2005).
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unl awful entry); see United States v. Paradis, 351 F.3d 21, 33 n. 15

(1st G r. 2003) (analogizing Brown and its progeny to clains that
the defendant’s statenents were elicited as a result of an illegal
search). Relevant factors include “[t]he tenporal proximty” of
the entry and the consent, “the presence of intervening
ci rcunstances,” and “the purpose and flagrancy of the officia

m sconduct .” Brown v. Illinois, 422 U S. 590, 603-04 (1975)

(citations and footnotes omtted); see also United States v. Ayres,

725 F.2d 806, 810-11 (1st G r. 1984). (Observance of Mranda is an

“inmportant factor” as well, but “Mranda warnings, alone and per
se, cannot always . . . break, for Fourth Amendnent purposes, the
causal connection between the illegality and the [consent].”

Brown, 422 U. S. at 603 (enphasis in original); see also Paradis,

351 F.3d at 34. |If the governnent cannot point to “an act of free
will [sufficient] to purge the primary taint of the unlawful
invasion,” Wng Sun, 371 U S at 486, the evidence nust be
suppressed. Kaupp v. Texas, 538 U. S. 626, 633 (2003).

To satisfy its burden, the governnent observes that Antone was
read and then waived his Mranda rights, and, al so, that he signed
a consent form that advised himof his right to refuse consent.
According to the governnent, signing a consent form itself
constitutes an “intervening act” sufficient to dissipate the taint,
if any, remaining from two hours of introspective confinenent.

Further, rehashing an earlier argunent, the government contends
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that there is no evidence of flagrant police m sconduct that would
justify the harsh renedy of exclusion in this case.

A review of the Brown factors |eads the Court to conclude
t hat, on bal ance, the unl awful entry i nexpi ably i nfl uenced Antone’ s
witten consent at the police station, and that the governnent has
failed to satisfy its burden to prove attenuation.

The proximty of Antone’s interrogation hurts rather than
hel ps the governnment’s position. Al though the case law is
concededl y anecdotal in this regard, a span of about two hours is,
in this witer’s estimate, insufficiently renote where, as here,

that time is spent entirely in police custody. See, e.qg., Taylor

v. Alabama, 457 U S. 687, 691 (1982) (six hours in police custody

insufficient to purge taint); Dunaway v. New York, 442 U.S. 200,

218-19 (1979) (less than two hours insufficient); Brown, 422 U S

at 604 (sanme); United States v. Torres, 274 F. Supp. 2d 146, 159

(D.R 1. 2003) (finding that statenents nmade at police headquarters
three or four hours after illegal search were not sufficiently
attenuated even though the defendant received Mranda warnings);

see also United States v. George, 883 F.2d 1407, 1416 (9th Cr

1989) (“As best we are aware, no court has wei ghed the first factor
agai nst a defendant when his incul patory statenent foll owed il egal
police conduct by only a few hours.”).

Wth respect to the next factor, the continuumof events that

began with Det. Swierk’s unlawful entry proceeded uninterrupted
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through at | east the point at which Antone gave witten consent.
The fact that Antone signed a consent formafter Det. Mtchell had
al ready di scovered cocaine in the living room—cocai ne that Antone
adm tted was his —does not break this causal chain. In Brown, the
Suprene Court noted that the defendant’ s previ ous confession during
the course of his illegal detention, believed incorrectly by himto
be adm ssi ble, “bolstered the pressures for himto give the second
[confession], or at least vitiated any incentive on his part to
avoid self-incrimnation.” Brown, 422 U S. at 605 n.12. As in
Brown, the detectives crossed the Rubicon once Det. Mtchell

spotted and Antone confessed to that cocaine. United States V.

Santa, 236 F.3d 662, 678 (11th Cr. 2000) (anal ogizing Brown, and
hol ding that signing a consent formis not an intervening act if

drugs were found and admtted to earlier); see Robeles-Otega, 348

F.3d at 684 (simlar); United States v. Maez, 872 F.2d 1444, 1457

(10th Cir. 1989) (simlar); see also United States v. Wshi ngton,

387 F.3d 1060, 1074 (9th G r. 2004) (signing consent formin and of

itself cannot constitute an intervening act); cf. United States v.

Qguns, 921 F.2d 442, 447 (2d Gr. 1990) (signing consent form was
an intervening act sufficient to dissipate the taint associated
with illegal entry in part because agents did not seize any
evidence until after the defendant consented to the search).

At first glance, the final factor — purposeful and fl agrant

police m sconduct —would seemto mlitate against suppression in
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this case. Swerk and Mtchell clearly believed that Antone
consented to the entry, and there is no evidence of threatening or
abusive tactics of the type that strongly favored suppression in
Brown, 422 U. S. at 605 (“The manner in which [the defendant’ s]

arrest was affected gives the appearance of havi ng been cal cul at ed

to cause surprise, fright, and confusion.”). But cl oser
exam nation places this factor in Antone’s corner as well. Barring
intervening acts of free will, see Rawings v. Kentucky, 448 U. S.

98, 108-09 (1980), subsequent decisions have rejected attenpts to
di stingui sh Brown on the grounds that police behaved respectfully,
as Swerk and Mtchell appear to have done here. See Taylor, 457

U S at 691; Dunaway, 442 U. S. at 218-19; United States v. Shaw,

464 F. 3d 615, 630-31 (6th Cir. 2006); Washington, 387 F. 3d at 1075-

77 Reed, 349 F.3d at 464-66; United States v. Perez-Esparza, 609

F.2d 1284, 1291 (9th G r. 1980) (“The Court in Dunaway gave short
shrift to the *“purpose and flagrancy” factor enphasized in

Brown. ") . But see Dunaway, 442 U.S. at 227 (Rehnquist, J.,

di ssenting) (objurgating that “the police conduct in this case was
in no manner as flagrant as that of the police in Brown”).
Furt hernore, under the exclusionary rule, to which this factor

is inexorably tied, United States v. Reed, 349 F.3d 457, 464-65

(7th Cr. 2003) (observing that purposefulness factor *“is
considered the nost inportant because it is tied directly to the

rational e underlying the exclusionary rule, deterrence of police
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m sconduct”), the proper neasure of good faith is an objective

rather than a subjective one. See Dunaway, 442 U. S. at 220-21

(Stevens, J., concurring) (cautioning that, because suppression
inplicates a broad societal interest in effective | aw enforcenent,
“exclusionary rules should enbody objective criteria rather than

subj ective considerations”); cf. United States v. Ricciardelli, 998

F.2d 8, 15 (1st Gr. 1993) (remarking, in the context of the good
faith exception to the warrant requirenent, that “Leon requires not
merely good faith, but objective good faith”). By all accounts,
Swi erk and Mtchell acted with no di scernabl e opprobriumin dealing
with Antone that would betray their long inpeccable records with
the M ddl etown Police Departnent. However, when the police enter
sonmeone’ s hone wi t hout havi ng asked perm ssion, when the purported
grounds for the entry turns on a word or phrase, and when it is
obvi ous that the all eged consent giver has a speech i npairnent, the
police do not act in objective good faith if they enter wthout

sonmehow confirmng their authority to do so. C. Ricciardelli, 998

F.2d at 17 n.10 (noting that “if a situation arises in which
officers wongly conclude that the triggering event needed to
animate an anticipatory warrant has occurred, and proceed to
execute a full search in the fact of this m stake, we would not
review that m stake under Leon’s good faith standard”). Thi s

failure displays the sort of “quality of purposeful ness” condemed
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in Taylor, Dunaway, and Brown that the exclusionary rule is

desi gned to deter

Because observance of M randa al one cannot break the causa
chain stretching back to the unlawful entry, Brown, 422 U S. at
603, the tangi bl e and testi noni al evi dence obt ai ned t hereafter nust

be suppressed. See Miurray v. United States, 487 U S. 533, 536-37

(1988) .

[11. Concl usion

For all the foregoing reasons, the Mtion to Suppress is

GRANTED.

It is so ordered.

WlliamE Snith
United States District Judge

Dat e:
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