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Deci si on and O der

WLLIAME. SMTH, United States District Judge.

Before this Court is a Petition for Wit of Habeas Corpus and
Compl ai nt for Declaratory and I njunctive Relief, brought by Carl os
Al berto Melo (“Mel0”), a forner | egal resident alien nowin renoval
proceedi ngs.® On July 25, 1994, the Inm gration and Naturalization
Service, the Departnent of Honeland Security’ s predecessor (the
“CGovernnent”), charged Melo with being subject to deportation as a
result of his conviction, in February 1994, of a drug offense to

whi ch he pleaded guilty. He subsequently applied for and was

! “Renpval is a new procedure created in 1996 through the fusion of

two previously distinct expul sion proceedings, ‘deportation’ and
‘“exclusion.”” Jama v. Immg n and Custons Enforc’'t, 125 S. Ct.

694, 704 (2005) (citing provision of Illegal Inmmgration Reformand
| mrm grant Responsibility Act of 1996 (“I1RIRA")).




deni ed discretionary relief from deportation, after the Board of
| mrm gration Appeals (“BlIA”) determ ned that he was not entitled to
such relief on account of the changes contained in the Imm gration
Act of 1990, known as “IMMVACT”, which bars relief to aggravated
fel ons who have served at |east five years in prison. The dispute
at the heart of this case is this: 1in calculating IMVACT s five-
year bar, the Governnent included tinme served by Mel o on a separate
drug offense to which he pleaded guilty prior to the enactnent of
| MVACT. Mel o argues, anong other things, that the Governnent may
not use the tine served on his pre-I MMACT conviction in calculating
the five-year bar under | MVACT. He clainms that doing so gives
| MVACT an “inperm ssible retroactive effect.” This Court
concl udes, however, that the Governnent’s application of the five-
year bar contained in | MMACT, while arguably retroactive, does not
give | MMACT an “inperm ssible retroactive effect.” The lawin this
Circuit makes clear that the bar applies and is unaffected by the
bi furcated nature of Melo' s prison terns, or the fact that he
pl eaded guilty (as opposed to going to trial) in the 1994 case.
Moreover, as will be explained in detail below, even if there were
a question as to the application of the five-year bar, Melo should
have been wel| aware of | MVACT, and the law of this G rcuit hol ding
that the bar on discretionary relief was retroactive, at the tinme

he pleaded guilty in 1994. Accordingly, Melo s Petition for Wit



of Habeas Corpus and Conplaint for Declaratory and Injunctive
Relief is denied, and the Governnment’s Mdtion for Summary Judgnment
is granted.

| . Backgr ound

This case involves a very |lengthy and conplicated procedural
hi story, which it is necessary to detail in full in order to set
t he stage for consideration of Melo’s argunents. Melo was adm tted
to the United States as a lawful permanent resident (“LPR’) on
August 25, 1973. On July 15, 1988, Melo entered a plea of nolo
contendere in Rhode I|sland Superior Court to unlawful delivery of
a controlled substance, and served a sentence of approximtely
three years. Wiile the precise dates of his incarceration are in
di spute, the record reveals that some tine on or about July 5,
1988, Mel o was taken into custody, and was rel eased fromcustody on
or about August 5, 1991. (Tr. of Imm H'g, 2/14/96, at 190-91.)2
As a result of this conviction, on July 19, 1989, the Governnent
served Melo with an Order to Show Cause and Notice of Hearing

charging him with being subject to deportation based on his

2 The precise dates of incarceration do not affect this Court’'s
analysis, as it is clear that the Defendant served at |east three
years in prison on the 1988 conviction. (The inmport of this point
is discussed in subsection “B” of this Decision and Order.)



conviction for a controlled substance offense.? Mel o was
subsequent |y found deportabl e as charged.

Before 1990, LPRs were eligible for humanitarian relief from
an order of deportation, without regard to the type of offense
commtted or tinme served as a result of a conviction, pursuant to
§ 212(c) of the INA, 8 U S.C. 8§ 1182(c) (1994 ed.). At that tine,
| NA 8§ 212(c) provided that:

Aliens lawfully admtted for permanent residence who

tenporarily proceeded abroad vol untarily and not under an

order of deportation, and who are returning to a | awf ul

unrel i nqui shed domicile of seven consecutive years, may

be admtted in the discretion of the Attorney General
4

A request for relief under 8§ 212(c) was nmade by applying for

a wai ver of “excludability.”?

3 The Governnment charged that Melo was subject to deportation
pursuant to 8 241(a)(11) of the Immgration and Nationality Act of
1952 (“INA"), 8 U.S.C. § 1251(a)(11) (1988 ed.), for the violation
of R1. Gen. Laws § 21-28-4.01(A)(2)(a) (1982 ed.). (Order to Show
Cause and Not. of Hr'g, 7/18/89.)

* The decision to grant this relief is wholly within the discretion
of the Attorney Ceneral, and is based on “a bal anci ng of equities,
including the alien’s length of residence here, especially if it
began at a young age, her famly ties, the hardship to the alien if
deported, proof of rehabilitation, work history, mlitary service
to this country, ownership of a business or property here, and any
ot her evi dence of her good character and value to the conmunity and
the nation.” Wallace v. Reno, 24 F. Supp. 2d 104, 106 (D. WMass.
1998) .

> “Although [ § 212(c)] appears on its face to nake relief avail able
only to resident aliens facing ‘exclusion’ at the border upon
return fromtrips abroad, it has long applied with equal force to
| awful residents facing deportation.” Willace, 24 F. Supp. 2d at
106; see, e.qg., Immg' n and Natural’'n Serv. v. St. Cyr, 533 U S

4



On Novenber 29, 1990, Congress enacted | MVACT, Pub. L. No.
101-649, 104 Stat. 4978 (1990), which anended 8§ 212(c) by making
di scretionary relief wunavailable for “an alien who has been
convicted of an aggravated felony and has served a term of
i mprisonment of at least 5 years.” | MMACT 8§ 511(a). | MVACT
provided that this prohibition on § 212(c) relief applied only “to
adm ssions occurring after the date of the enactnent of this Act.”
| MACT § 511(b).°

After being found deportable by the Governnment, Ml o was
granted a waiver of inadmssibility by Oder of the Inmmgration
Judge on February 22, 1991, pursuant to 8§ 212(c) of the INA

(Summary Oral Dec. Imm J., 2/22/91.)

289, 295 (2001); &oncalves v. Reno, 144 F.3d 110, 114 (1st Cr.
1998). As a result of IIRIRA, which changed the term “excl usion”
to “inadm ssibility” throughout the INA § 212(c) waivers are now

referred to as waivers of “inadmssibility.” See Pub. L. No. 104-
208, § 308(d), 110 Stat. 3009 (1996). “Despite the change in
term nology, the ternms ‘exclusion’” and ‘inadmssibility’ are
functionally equivalent.” 5 Charles Gordon et al., Inmgration Law
and Procedure 8 63.01 (2004). For the sake of clarity, this Court
will use the term “waiver of inadmssibility,” as used by the

Government and the BIA to describe the relief sought by Mlo
pursuant to 8 212(c).

6 On Decenber 12, 1991, Congress further anended 8§ 212(c) by
enacting the Mscellaneous and Techni cal | Mm gration and
Nat ural i zati on Amendnents of 1991 (“TINA’), Pub. L. No. 102-232,

105 Stat. 1733 (1991), which nmade | MVACT' s bar to 8 212(c) relief

applicable to an alien who had been convicted of “one or nore
aggravat ed fel oni es and has served for such felony or felonies” at

| east five years in prison. TINA 8§ 306(a)(10).



On Decenber 4, 1993, Melo was again arrested, and on February
24, 1994, he entered a plea of nolo contendere to the offense of
possessi on of cocaine with intent to distribute. (R I. Super. C.
J. of Convn and Commit’'t at 1.) He served a sentence of
approximately two years for this crime.” As a result of this
conviction, the Governnent filed with the Immgration Judge, on
July 25, 1994, an Oder to Show Cause and Notice of Hearing,
charging Melo with being subject to deportation based on his
conviction for a controll ed substance violation and an aggravat ed
felony.® (Order to Show Cause, 7/25/94.) At a hearing on August
21, 1995, Melo was found deportable as charged by the Imm gration
Judge. (Tr. of Imm Hr’'g, 8/21/95, at 15.) On Septenber 24, 1995,
he again applied for 8 212(c) discretionary relief. (Resp’t’s
Supp’l Mem at 3.) In response, the Governnent noved to pretermt
Mel o’s application based on two immgration statutes passed in

1996, the Anti-Terrorismand Effective Death Penalty Act (“AEDPA”)

" Wiile the precise dates of Melo's incarceration on his second
conviction are also in dispute, the record reveals that Ml o was
taken into custody in Decenber of 1993 (Crimnal Face Sheet,
3/ 21/ 94) and was rel eased fromcustody on or about January 7, 1996
(Tr. of Imm H’g, 2/14/96, at 194).

8 The Governnment charged that Melo was subject to deportation
pursuant to 8 241(a)(2)(A)(iii) (alien convicted of an aggravated
felony) and 8 241(a)(2)(B)(i) (alien convicted of controlled
substance violation) of the INA, 8 U S. C 88 1251(a)(2)(A(iii),
1251(a)(2)(B)(i) (1994 ed.), for the violation of RI. Gen. Laws 8§
21-28-4.01(A)(2)(a) (1982 ed.). (Dec. Bd. Imm Appeals, 12/10/03,
at 1; Order to Show Cause and Notice of H’'g, 7/25/94, at 1.)



and Il RIRA, both of which further restricted the availability of
relief under 8 212(c).°® On June 5, 1996, the Inmgration Judge
denied Melo's application for 8 212(c) relief based on AEDPA and
ordered himdeported to Portugal. (Oral Dec. Imm J., 6/5/96, at
4.) Melo filed an appeal with the Bl A on February 19, 1998, which
was al so denied. He then filed an appeal with the First Crcuit
Court of Appeals, which denied the appeal for |ack of jurisdiction
on March 16, 1998, without prejudice to Melo’ s reinstatenent of his
petition for judicial review, pending a decision by the First
Crcuit in Goncal ves. (Order of Dist. C. Mss., CA No. 98-
10858- EFH, 6/22/98, at 2.) The First G rcuit subsequently held, in
Goncal ves, that the district court retained habeas jurisdiction
over an alien’s statutory interpretation claim notw thstanding
AEDPA and I Il RIRA, and that AEDPA did not apply retroactively to bar
the alien’ s pending application for 8 212(c) relief. 144 F.3d at
133-34. In light of this decision, on May 8, 1998, Melo filed a
Petition for Wit of Habeas Corpus with the United States District

Court for the District of Mssachusetts (where his renoval

° The AEDPA elimnated 8§ 212(c) relief for aggravated felons and
drug offenders, irrespective of tinme served in prison. Pub. L. No.
104- 132, § 440(d), 110 Stat. 1214 (1996). The IIRIRA repealed §
212(c) altogether in those cases in which renoval proceedi ngs were
instituted on or after April 1, 1997. |1IRRA 8§ 304(b).

0 The Inmigration Judge did not reach the issue of whether |l R RA
al so barred Melo’s application for 8 212(c) relief.



proceedi ngs were held).! On June 22, 1998, the court, relying on
the First’s Circuit’s holding in Goncal ves, granted Mel o’ s Petition
on procedural grounds and remanded the case to the BIA for a

hearing on the nerits of Melo's application for 8§ 212(c) relief --

2 The reader wll note that Ml o has brought habeas corpus
petitions in both the federal district courts of Massachusetts and
Rhode Island. Wiile the Governnent does not contend that Mel o’ s
Petition fails for | ack of personal jurisdiction or inproper venue,
this Court will briefly address these issues for the sake of
conpl eteness. “As a general rule, a petitioner should nane as a
respondent to his habeas corpus petition ‘the individual having
day-to-day control over the facility in which [the alien] is being
detained.’” Roman v. Ashcroft, 340 F.3d 314, 319 (6th Cr. 2003)
(quoting Vasquez v. Reno, 233 F.3d 688, 696 (1st G r. 2000))
“[ All t hough the warden of each detention facility technically has
day-to-day control over alien detainees, the INS District Director
for the district where a detention facility is |ocated ‘has power
over’ alien habeas corpus petitioners.” Id. at 320. Because
Def endant Denis Riordan is the District Director of the Bureau of
| Mm gration and Custonms Enforcenment for the Boston District,
“whi ch i ncludes jurisdiction over Rhode Island” (Pet. Hab. Corp. 1
4), this Court has personal jurisdiction over him In addition
because the crines for which Mlo was ordered deported were
commtted in Rhode I|sland, because Melo served his sentences for
these crinmes at the Rhode Island Adult Correctional Institute and
is presently detained at the Donald W Watt Detention Facility in
Rhode |sland, and because the Governnent has never clainmed nor
could it reasonably claim that Rhode Island is an inconvenient
forum the Court finds venue in Rhode Island to be appropriate.
See Braden v. 30th Judicial Crcuit Court of Kentucky, 410 U. S
484, 493-94 (1973) (applying traditional principles of venue in
habeas petition).




without regard to AEDPA. 2 (Pet’'r’s Supp’l Mem at 2-3.) The BIA
remanded the case to the Imm gration Judge on July 23, 1999.
Slightly less than three years passed, *® and on May 16, 2002,
Melo filed a new application for 8 212(c) relief with the
| mmi gration Judge.* The Governnent noved to pretermt this
application as well, contending, this time, that Mlo was
statutorily barred from such relief under | MMACT'® because he had
served a total of five years in prison (between July 1988 and
August 1991, and between Decenber 1993 and January 1996) for two

aggravated felony offenses.'® At the nerits hearing on June 19,

2 The Order of the District Court for the District of Massachusetts
provides, in relevant part, that “the case is remanded to the [ Bl A]
for a discretionary determ nation of the nerits of petitioner’s
application for relief under the old [pre-AEDPA] Section 212(c)
wi thout regard to Section 440(d) of AEDPA. The Attorney General,
through the [BIA], of course, still exercises her discretion to
all ow petitioner to avoid deportation.”

3 The record is unclear as to the reason for this delay.

¥ At oral argument, counsel for Melo explained that it is the
Il mm gration Court’s practice to require that remanded applications
for discretionary relief be either renewed or updated. Counsel
added that he believed that Melo’'s attorney in May 2002 (different
fromcurrent counsel) “decided to submt a new application instead
of the application that had been submitted previously.” (Tr. of
H'g, C A No. 04-66S, 6/17/04.)

¥ 1'n the wake of Goncal ves, the Governnent apparently dropped not
only its AEDPA claim against Melo, but also its like claimthat
| RIRA retroactively precluded Mel o fromreceiving 8 212(c) relief.

'* Melo does not dispute that his 1988 and 1994 convictions
constituted aggravated felony convictions within the neaning of
| MVACT.



2002, the Imm gration Judge granted Melo 8 212(c) relief, finding
that tinme served on a pre-I MMACT conviction, at least in Melo's
case, should not be included in | MVACT' s five-year bar. (Oal Dec.
lmm J., 6/19/02, at 2). On Decenber 10, 2003, the Bl A vacated t he
| mm gration Judge’ s deci sion based, in part, on | MMACT s precl usi on
of 8§ 212(c) eligibility for aggravated fel ons who have served nore
than five years in prison, and ordered Mel o deportable. (Dec. Bd.
| nrm Appeals, 12/10/03, at 2.)%

On February 27, 2004, three days before he was to be taken
into custody, Melo filed a Petition for Wit of Habeas Corpus and
Conmpl aint for Declaratory and Injunctive Relief with this Court,
al | egi ng, anong other things, that the conviction he received in
1988 as the result of a plea agreenent to an aggravated felony
of fense, prior to the enactnent of | MVACT on Novenber 29, 1990,
cannot be used in calculating IMMACT' s five-year bar to § 212(c)

relief, because doing so would have an inperm ssible retroactive

7 On January 6, 2004, Melo filed a Petition for Review with the
First Circuit. On January 13, 2004, the First Crcuit issued an
Order to Show Cause why the appeal shoul d not be di sm ssed, noting
that while it lacked jurisdiction to review Melo’s Petition for
Review by reason of his having commtted specified crimnal
of fenses, the appropriate district court may have jurisdiction to
review Melo's challenges under a petition for wit of habeas
corpus. (Order of First Grcuit C. Appeals, No. 04-1062, 1/13/04
(citing 8 U S.C. 8§ 1252(a)(2)(C) and IIRIRA 8 309(c)(4)(Q for lack
of jurisdiction).) Mel o subsequently noved for voluntary
dism ssal, and on March 9, 2004, the First Circuit voluntarily
di sm ssed the Petition pursuant to Fed. R App. P. 42(b).

10



effect.® Melo also alleges that the Governnent did not neet its
burden of proving the actual tinme that he served in prison, and
that his continued detention pending execution of the deportation
order violates his substantive due process rights.?*®

Mel o was taken into custody on March 1, 2004. (Resp’t’s
Supp’l Mem at 5.) On March 2, 2004, this Court issued an O der

directing the Governnment to file a response to the Petition on or

8 The wit of “habeas corpus ad subjiciendunt (or “habeas corpus”
for short), which neans “that you have the body to submit to” in
Latin, is an ancient English wit used “to contest the legality of
t he detention of one in the custody of another.” Briggs v. Arthur,
No. Giv.A 1:01 Cv 397, 2003 W. 23539588, at *5 (E.D. Tex. Sept. 16,
2003) . Al though Melo was technically not “in custody” when he
filed his Petition, his filing is neverthel ess proper because a
“Ipletitioner need not wait until the marshal s physically | ay hands
on him he is entitled now to challenge the allegedly unlawf ul
conditions of his immnent custody.” Roba v. U S., 604 F.2d 215,
219 (2d Gr. 1979); see also Hensley v. Mun. Court, 411 U.S. 345,
351-53 (1973). At the tinme of Melo’s filing, Melo’s brother was in
recei pt of the Government’s “Notice to Obligor to Deliver Alien”
for execution of the final order of deportation, which was
schedul ed to take place just three days later, on March 1, 2004.
(Pet. Hab. Corp. 1 9.) Under these circunstances, Ml o0’'s
detai nment was sufficiently “immnent” to support his filing the
Peti tion.

¥ 1n his Petition, Melo also alleged that | MMACT' s application to
“adm ssions occurring after the date of the enactnent of this Act,”
| MVACT & 511(b), nmade the statute applicable only to aliens
admtted into the country after | MMACT' s enactnent in 1990 (which
does not include Melo). At oral argument on June 17, 2004, Melo
conceded that the BIA's interpretation of the term®“adm ssions” to
include all applications for relief made after | MVACT' s enact nent
(whi ch includes Mel o) was consistent with First Grcuit precedent,
and that he no |l onger intended to pursue this claim See Gones v.
Ashcroft, 311 F. 3d 43, 45-46 (1st G r. 2002) (holding that | MVACT s
reference to “admissions” refers to aliens’ efforts to seek
adm ssion through filing a petition for 8§ 212(c) relief).

11



before March 22, 2004. (Order of Dist. C&G. R1., C A 04-66S,
3/2/04.) After receiving two brief extensions of tinme, on Mrch
31, 2004, the Covernnent filed a Motion to Dismss the Petition,
arguing that there was no inperm ssible retroactive effect in
precluding Mel o fromseeking 8 212(c) relief because Mel o’ s second
conviction took place well after the enactnment of | MVACT, thereby
making himineligible for 8 212(c) relief. On June 8, 2004, the
Governnent filed a Motion of Intent to Execute Renoval Order, and,
on June 10, 2004, Melo filed a Renewed Motion for Stay of Renoval.?°
One week later, on June 17, 2004, this Court conducted a hearing on
Mel o’ s Motion and subsequently granted the stay and directed the
parties to file suppl enmental nenoranda concerning the i ssues raised
in the petition and the Governnent’s Mdtion to Dismss, which they

di d.

20 Melo's initial Mtion for Stay of Renpbval was filed with his
Petition, on February 27, 2004.

12



1. Standard of Revi ew

Sunmary judgnent?' is appropriate when there are no genui ne
issues of material fact, and the noving party is entitled to
judgment as a matter of |[|aw Fed. R Cv. P. 56(c). In
considering the notion, the court nust “viewall facts and draw al
inferences in the light nost favorable to the nonnoving party.”

Reich v. John Alden Life Ins. Co., 126 F.3d 1, 6 (1st G r. 1997)

(citing Continental Cas. Co. v. Canadian Universal Ins. Co., 924

F.2d 370, 373 (1st Gir. 1991)).

2L Wil e the Governnent captioned its notion a “Mdtion to Dismss,”
this Court treats this Mtion as a Mtion for Summary Judgnent,
based on Rule 4 of the “Rul es Governing Section 2254 Cases in the
United States District Courts” (“the Habeas Rules”). See Rul es
Governing 8 2254 Cases, Rule 1, 28 U S.C. foll. 8§ 2254, advisory
committee’s note (stating that habeas corpus rul es governing § 2254
cases are not limted to persons in custody pursuant to state court
judgnents, but rather may be applied in other contexts -- such as
deportation habeas corpus cases -- in the court’s discretion); see
al so Larry W Yackl e, Postconviction Renedies § 111 (2003). Under
Rule 4 of the Habeas Rules, the court is required to “pronptly
exam ne” each habeas corpus petition and determ ne whether it
shoul d be dism ssed before the respondent is required to file a

response to the petition. Were, as here, the Court has not
di sm ssed the Petition, the Governnent’s notion rmay appropriately
be considered as a notion for summary judgnent. See Turgeon V.

Cunni ngham No. CIV. 93-101-B, 1994 W 258758, at *7 n.2 (D.N H.
May 5, 1994) (stating that if, after answering habeas petition

respondent contends that it is entitled to judgnent as a matter of
| aw, respondent should file notion for summary judgnent, not notion
to dismss); see also Fed. R Cv. P. 56 (permtting notion to
dismss to be treated as notion for summary judgnent upon
i ntroduction of extraneous nmatter).

13



[11. Discussion

A. Retroactivity of | MVACT

1. Is application of IMMACT' s preclusion of § 212(c)
relief prospective in this case?

The Government appears to argue, in the first instance, that
| MVACT is being applied prospectively to Melo, because it is not
Mel o’ s 1988 conviction but rather his second conviction in 1994 --
whi ch took place well after the passage of I MVACT in 1990 -- and
the resulting sentence that “cunul atively preclude[s] himfrom 8§
212(c) relief.” (Resp’t’s Supp’'|l Mem at 10.) Wiile it is true
that Melo's second conviction occurred after the enactnment of
| MVACT, and that the application of IMVACT is therefore not
retroactive as to that conviction, IMVACT s bar on 8§ 212(c) relief
requires both a conviction and five years of inprisonnment. The
1994 conviction and tinme served on that conviction alone,
therefore, do not suffice. Additional tinme served is required
under | MMACT, for which the Governnment relies on Mlo s 1988
conviction. Because application of | MVACT to preclude access to §
212(c) relief depends on the aggregation of Melo' s sentence from
his 1988 conviction -- which took place before the enactnent of
| MVACT -- with his post-1MVACT 1994 conviction, the Governnent’s

contention that IMVACT's preclusion of 8§ 212(c) relief 1is

14



prospective is not persuasive.?® See Gones, 311 F.3d at 45 n.2
(concluding that |IMVACT was not applied retroactively where
petitioner’s conviction and tinme served took place after I MVACT s
enactnent). A retroactivity analysis is thus required.

2. Does the preclusion of 8§ 212(c) relief have an
i nperm ssible retroactive effect?

a. Did Congress clearly intend for | MMACT to have
a retroactive effect?

Plaintiff concedes that “it is beyond dispute that, within
constitutional limts, Congress has the power to enact laws with
retrospective effect.” St. Cyr, 533 U.S. at 316. According to the
Suprene Court in St. Cyr, “[a] statute may not be applied
retroactively, however, absent a clear indication from Congress
that it intended such a result,” thereby assuring that “Congress
itself has affirmatively considered the potential unfairness of
retroactive application and determined that it is an acceptable

price to pay for the countervailing benefits.” Id. |In determ ning

22 \Wile this Court rejects the Governnent’s argunent that | MVACT
is prospective as applied to Mlo based on his post-IMVACT
conviction, this Court does not nmean to suggest that | MVACT is
therefore inpermssibly retroactive. “A statute does not operate
retrospectively nerely because it is appliedin a case arising from
conduct antedating the statute’s enactnent,” Landgraf v. USI Film
Products, 511 U S. 244, 269 (1994), such as tine served by Mlo
prior to the enactnment of | MVACT. “The conclusion that a
particular rule operates ‘retroactively’ conmes at the end of a
process of judgnent concerning the nature and extent of the change
in the law and the degree of connection between the operation of
the new rule and a rel evant past event.” 1d. at 270.

15



whether |IMVACT's prohibition on 8 212(c) relief has an
inperm ssible retroactive effect on Melo, therefore, this Court
must first ascertain whether Congress clearly directed that | MVACT
be applied retroactively. See id. The standard for finding such
unanbi guous direction is a demanding one, requiring statutory
| anguage that is “so clear that it could sustain only one
interpretation.” Id. at 317. Both Melo and the Governnent
acknow edge that the 1993 decision by the First Crcuit in Barreiro

V. Imm g’ n and Natural’'n Serv., 989 F.2d 62 (1st G r. 1993), is the

starting point for this analysis.

In Barreiro, the First Grcuit held that | MMACT' s five-year
bar applied retroactively to bar §8 212(c) relief to an aggravated
fel on whose conviction and sentence predated | MVACT. 989 F.2d at
64. The petitioner in that case, an LPR, was convicted in 1984 of
possession of a controlled substance, and was sentenced to ten to
fifteen years. In 1992, two years after the passage of | MVACT,
while the petitioner was still in prison, the Governnent issued an
order to show cause why the petitioner should not be deported
because of his conviction. That same year, the petitioner sought
a wai ver of deportation pursuant to 8§ 212(c). The BIA denied the
petitioner’s request for a waiver based on | MVACT. Uphol ding the
BIA, the First Circuit denied the petitioner’s request for a

wai ver, concluding that | MMACT' s five-year bar included tine served

16



in prison prior to the enactnment of I MMACT in 1990. Significantly,
the court based its decision, in part, on a technical anmendnent to
| MVACT, 8 306(a)(11)(B) of TINA, which, the court determ ned,
reflected a clear congressional intent to make |IMVACT apply
retroactively “to convictions entered before, on, or after” the
date of |IMVACT' s enactnent.? Barreiro, 989 F.2d at 64; see
Wallace, 24 F. Supp. 2d at 108 (citing Barreiro for *“clear
Congressional intent to nmake [IMMACT s] restriction on 8 212(c)
relief operate retroactively”). The First Circuit recently

reiterated the holding of Barreiro in Gones, where, in a footnote

to its decision, the court stated that I MMACT' s prohibition on 8
212(c) waivers applies retroactively to convictions before the

enact nent of | MVACT. Gones, 311 F.3d at 45 n.2.2* Notwi thstandi ng

22 The statutory provision of TINAto which the court cited does not
explicitly apply to 8 511(b) of I MVACT (the section that pertains
to the preclusion of 8 212(c) waivers), but rather is applicable
only to 8 513(b) of IMVACT (a section that relates to the
preclusion of tenporary stays of deportation pending judicial
appeal wunder INA 8§ 106(a)(3), 8 US.C § 1105a(a)(3)). See
Barreiro, 989 F.2d at 63. Nevertheless, the court stated that “we
bel i eve that although Congress anended only § 513(b), its failure
to amend 8§ 511(b) correspondingly was a sinple oversight.” 1d. at
64. Thus, under Barreiro, | MVACT retroactively applies to bar the
avai lability of both 8 212(c) permanent waivers of deportation as
well as tenporary stays of deportation to aggravated fel ons who
have served nore than five years in prison

24 \While noting that IMVACT was retroactive, the Gones court
concl uded that there was no retroactive effect on the facts of that
case because the petitioner’s conviction took place in 1992, well
after the enactnent of | MVACT.
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the lack of any express statutory |anguage naking | MVACT' s bar on
8§ 212(c) relief retroactive, the First Crcuit has unequivocally
hel d that Congress intended for | MVACT s preclusion of § 212(c)
relief for certain aggravated felons to apply retroactively to
convictions entered before the date of |IMVACT s enactnent.
Ther ef or e, Melo's claim that |IMVACT has an inpermssible
retroactive effect fails.

b. Does | MVACT upset considerations of fair

noti ce, reasonable reliance, and settled
expect ati ons?

Notwithstanding the First Circuit’s determnation that
Congress intended | MVACT to be retroactive, Melo argues that this
does not end the inquiry, because, under the Suprene Court’s

reasoning in St. Cyr, Barreiro and Gones are distinguishable from

the facts in this case. (Pet'r’s Supp’'l Mem at 6-7.)
Specifically, Melo contends that because neither Barreiro nor Gones
addressed the perm ssibility of IMMACT' s retroactive effect in the
context of convictions obtained as the result of plea agreenents, ?®
a second level of scrutiny is required. (ld. at 8.) Citing St.
Cyr, Melo states that “[t]he second step is to determ ne whet her,

if applied retroactively, the statute ‘attaches new |ega

2> The court in Barreiro did not distinguish between an alien who
pl eaded guilty and an alien who was convicted after exercising his
or her right to a trial, but rather ruled on | MMVACT' s retroactive
effect generally. 989 F.2d at 63. Gones, on the other hand,
i nvol ved an alien who was convicted by a jury. 311 F.3d at 44.
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consequences to events conpleted before its enactnent,’” which
woul d t her eby render t he statute’s retroactive ef f ect
i mper m ssi bl e. (Pet’r’s Supp’l Mem at 8 (quoting St. Cyr, 533
U S at 321).)

In St. Cyr, the Suprene Court held that the IIRIRA (enacted in
1996), which repealed 8 212(c) relief in its entirety, did not
apply retroactively to aliens who pleaded guilty to crinmes before
the I RIRA' s enactnent and who were eligible for such relief at the
time of their plea agreenents. Finding no clear congressiona
intent to apply the IIRIRA retroactively, the Court turned to the
second step of the retroactivity analysis, focusing on the
petitioner’s reasonable reliance on the continued availability of
di scretionary relief from deportation at the time he pleaded
guilty. “Because [the petitioner], and other aliens |like him
al nost certainly relied upon [the |ikelihood of receiving § 212(c)
relief] in deciding whether to forgo their right to a trial,” the
Court reasoned, “it would surely be contrary to ‘famliar
considerations of fair notice, reasonable reliance, and settled
expectations’ to hold that |1 RIRA s subsequent restrictions deprive
themof any possibility of suchrelief.” St. Cyr, 533 U.S. at 323-
25 (quoting Landgraf, 511 U.S. at 270); see id. at 322 (“There can
be little doubt that, as a general matter, alien defendants

considering whether to enter into a plea agreenent are acutely
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aware of the i mm gration consequences of their convictions.”). The
elimnation of 8§ 212(c) relief, the Court held, retroactively
unsettled the aliens’ reliance “on the state of the lawat the tine
of their plea agreenent,” and therefore produced an “obvious and
severe” and inpermssible retroactive effect. 1d. at 325 & n.55.
Appl ying the general presunption against retroactivity, the Court
held that 8§ 212(c) relief remained available for those aliens who
pl eaded guilty prior to the enactnent of the IIRIRA in reasonable
reliance on their continued eligibility for discretionary relief.

Mel o knows that St. Cyr al one does not conpel the concl usion
he seeks. To bolster his claim he points to the NNnth Grcuit’s

2003 decision in Toia v. Fasano, 334 F.3d 917 (9th Cr. 2003). 1In

that case, the court specifically addressed whether the reasoning
of St. Cyr applies equally to aggravated fel ons who pl eaded guilty
prior to the enactnment of IMMACT in reliance on the availability of
8§ 212(c) relief. “In the absence of clear congressional intent to
apply the statute retroactively,” the court found that
“[e] xtinguishing the availability of 8 212(c) relief for aliens who
pl eaded guilty with t he expectation that they would be eligible for
such relief, wupsets ‘famliar considerations of fair notice,
reasonabl e reliance, and settl ed expectations.’” Toia, 334 F. 3d at
920-921 (quoting St. Cyr, 533 U.S. at 323). Having determ ned that

the statute had an inpermssible retroactive effect on those

20



aggravated felons who pleaded guilty prior to the enactnent of
| MVACT and who were otherwi se eligible for such relief, the court
hel d that such felons were entitled to apply for 8 212(c) relief.
Id. Significantly, the court concluded that St. Cyr conpelled this
result, and expressly overruled its prior decision in the pre-St.

Cyr case of Samani eqgo-Meraz v. Imm g’ ' n and Natural’n Serv., 53 F. 3d

254 (9th Cr. 1995), overruled by Toia, 334 F. 3d 917, to the extent

t hat Samani ego- Meraz conflicted with its hol di ng. ?®

The Government counters that, pursuant to the First Crcuit’s
reasoning in Barreiro and Gones, Congress clearly and expressly
intended IMVACT's bar on 8 212(c) relief to apply to al
convictions -- including those occurring prior to |MWCT s
enactnent -- and nothing in St. Cyr changes this. (Resp’t’s Supp’|
Mem at 8.) | ndeed, the First GCrcuit in Gones was given an
opportunity to revisit Barreiro post-St. Cyr and reaffirnmed its
central holding. See Gones, 311 F.3d at 45 n.2. Therefore, the
Government contends, this Court need not inquire into whether the
statute unsettled Mel 0’ s reasonabl e expectations by “attach[ing] a
new disability, in respect to transactions or considerations

already past,” St. r, 533 U S at 321 (internal citation

26 samani ego- Meraz hel d t hat prohibiting aggravated fel ons convi ct ed
prior to 1990 from seeking 8 212(c) relief did not create an
i nperm ssible retroactive effect. 53 F.3d at 256. As in Barreiro,
the court did not address the distinction between felons convicted
by a jury, and those who pl eaded guilty.
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omtted). To the extent that First Circuit precedent does not end
this Court’s inquiry, however, the Governnent further suggests that
St. Cyr and Toia are unavailing because unlike the petitioners in
t hose cases, both of whom had a single conviction prior to the
enact ment of the statute at issue, Melo was convicted a second tinme
-- after the enactnent of | MVACT. (Resp’t’s Supp’l Mem at 9.)
This intervening second conviction, the Governnent argues,
evi scerated any retroactive effect, as well as any reasonable
reliance that Melo may have had that his 1988 conviction woul d not

be used agai nst him #

2’ The Governnent also sunmarily rejects Toia s conviction-by-
gui | ty-pl ea/ conviction-by-jury distinction, stating only that under
Barreiro, “the five-year bar applies to all convictions occurring

before IMVACT['s enactnment],” and therefore, “Toia does not
control.” (Resp’'t’s Supp’'l Mem at 9.) As Ml o argues in his
Second Suppl enental Menorandum the Governnent’s refusal to
recogni ze Toia's extension of St. Cyr’'s reasoning to the | MVACT

cont ext has been consi derably weakened by the Governnent’s recent
passage of a final rule “acquiesce[ing] in the result of Toia,” 69
Fed. Reg. 57826, 57830, Responses to Comments Received (Sept. 28,
2004) (codified at 8 CF.R pt. 1212), which rejects | MVACT s
application to aggravated felons who pleaded guilty prior to the
enactnent of I MVACT. (See Pet’'r’s Sec. Supp’'| Mem at 3-4.) This
rule, which becanme effective on Cctober 28, 2004, provides, in
relevant part, that “[a]l]n alien is not ineligible for section
212(c) relief on account of an aggravated fel ony conviction entered
pursuant to a plea agreenent that was made before Novenber 29

1990.” 8 C.F.R 8§ 1212.3(f)(4)(ii) (2004). Melo's point is valid
as far as it goes. That is, the Governnent, by rule, appears to
have acceded to an exception to the retroactive inpact of | MVACT
for convictions by quilty pleas entered before Novenber 1990.
However, the rule does nothing to change the continued
ineligibility of “[a]n alien whose convictions for one or nore
aggravated felonies were entered pursuant to plea agreenents nmade
on or after [the enactnent of IMMACT] . . . if he or she has served
a termof inprisonnent of five years or nore for such aggravated
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Because this Court finds that, pursuant tothe First Grcuit’s
reasoning in Barreiro and Gones, Congress clearly and expressly
intended | MVACT' s 8 212(c) bar to apply retroactively, this Court
need not inquire into whether |MVACT upset Ml o s reasonable
reliance on § 212(c) relief. Where the statute in question
unanbi guously applies to pre-enactnent conduct, congressional
intent controls, and, notwithstanding Ml o's argunments to the
contrary, this Court’s inquiry into IMVACT' s retroactive effect

necessarily ends. See St. Cyr, 533 U.S. at 320; Landgraf, 511 U. S.

at 280 (“When a case inplicates a federal statute enacted after the
events in suit, the court’s first task is to determ ne whether
Congress has expressly prescribed the statute’s proper reach. |If
Congress has done so, of course, there is no need to resort to
judicial default rules.”). Nevertheless, even if this Court were
to | ook beyond Barreiro’s interpretation of congressional intent
under | MVACT, it is clear that Melo could not have reasonably
relied upon the availability of 8§ 212(c) relief at the time he
pl eaded guilty in 1994. Put another way, to the extent that Ml o
relied “on the fact that the sentence he received as a result of

hi s 1988 pl ea agreenent coul d not be used i n determ ni ng the nunber

felony or felonies.” 8 CFR 1212.3(f)(4)(i) (2004). The
Government’ s argunent that | MVACT bars Melo’s eligibility based on
aguilty plea entered after the enactnent of | MMACT renains vi abl e
notw t hstanding the rule.
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of years he served in prison” (Pet’'r’s Supp’l Mem at 11) for
purposes of IMVACT's five-year |Dbar, Melo's reliance was
unr easonabl e.

As noted by the Suprenme Court in St. Cyr, “as a general
matter, alien defendants considering whether to enter into a plea
agreenent are acutely aware of the inmmgration consequences of
their convictions.” 533 U S. at 322. In fact, at the time of
Mel 0’ s second conviction, “it was w dely recogni zed as a viol ation
of an attorney’ s professional duty to her client not to advise her
of the imm gration consequences of a plea or conviction,” and “[i]n
sone states, failure to do so was consi dered i neffective assi stance
of counsel.” Willace, 24 F. Supp. 2d at 110. In Rhode Island and
in several other states, noreover, the presiding judge nmust inform
a defendant that, “if he or she is not a citizen of the United
States, a plea of guilty or nolo contendere may have inmm gration
consequences, including deportation.” R1. Gen. Laws § 12-12-

22(b); see Wallace, 24 F. Supp. 2d at 110-11. It is possible that

when pleading guilty to the 1994 drug offense, Melo believed his
1988 sentence would not be used in the calculation of | MVACT' s §
212(c) bar (Pet’'r’s Supp’'l Mem at 11). This belief was not
reasonabl e reliance, however, because at the tinme of this plea,
Mel o knew, or should have known of the passage of | MMACT in 1990

and the holding of Barreiro in 1993.
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This case is therefore distinguishable fromSt. Cyr and Toi a,
whi ch found no clear congressional intent as to the retroactivity
of the Il RIRA and | MVACT, respectively. Had Melo |ooked to First
Crcuit case law in support of his reliance on § 212(c) relief in
1994, he would have found none; in fact, he would have found case
| aw goi ng the opposite way. To the extent that the holdings of St.
Cyr and Toi a rai se reasonabl e doubts about Barreiro’ s hol ding, the
First Crcuit has not found reason to revisit its holding as
recently as 2002 in Gones. In any event, these cases were
certainly not around when Melo pleaded guilty in 1994, and thus,
cannot justify his reliance in any way.

B. Proof of Tinme Served

Mel o argues that it is the Governnent’s burden to establish
that he actually served at |east five years in order to inpose
| MMVACT' s bar on 8§ 212(c) relief. (Pet’r’s Supp’l Mem at 12.)
“Once the [ Governnent] enters sufficient, probative evidence of the

period of incarceration,” Melo contends, “only then does the burden
shift to the Petitioner to present evidence to cast doubt on the
presented evidence.” (ld.) According to Melo, the Governnent has
not met its burden. As the regulations relating to burdens of
proof in renoval proceedi ngs nake cl ear, while the Government mnust

prove “by clear and convincing evidence that the respondent is

deportable as charged . . . . [t]he respondent shall have the
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burden of establishing that he or she is eligible for any requested
benefit or privilege and that it should be granted in the exercise
of discretion.” 8 CF.R 8§ 1240.8. Furthernore, “[i]f the
evi dence indicates that one or nore of the grounds for nmandatory
denial of the application for relief may apply, the alien shal

have t he burden of proving by a preponderance of the evidence that

such grounds do not apply.” 1d.; Brown v. Ashcroft, 360 F.3d 346,

351 (2d Cr. 2004) (reasoning that burden of proof was on alien
with respect to 8 212(c) eligibility, and therefore, evidence of
time served on conviction was not presented by governnent as
“substantive ground supporting . . . renov[al],” but rather as
“response to [alien’s] defense to renovability”).

Mel o does not argue that he is not deportable as charged, for
whi ch the Governnent has the burden of proof. Rather, he argues
that he is entitled to 8 212(c) relief fromdeportation. He, not
t he Governnent, bears the burden of proof as to this claim As the
Government points out, “[w hile the [ Governnment] routinely presents
evi dence showing that an alien does not qualify for relief from
removal, it is the alien’s burden to prove he possesses a defense
to renmoval .” (Resp’t’s Supp’l Mem at 10.) Wile Melo points to
several anbiguities in the record regarding the tinme that he served

in prison,?® these anbiguities are insufficient to rebut the

2% Melo argues that the docunment from the Rhode Island Adult
Correctional Institute (the “ACI Docunent”), submtted by the
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substantial evidence in the record that he served at |east five
years in prison on aggravated felony convictions. Indeed, Ml o’ s
own statenments admt as nuch. At a hearing before the Imm gration
Judge on February 14, 1996, Melo testified that while he “[didn’t]
know exactly how nmuch time” he served on his first conviction, he
“was incarcerated for at least three years.” (Tr. of Imm Hr'g

2/ 14/ 96, at 193.) He also testified at that hearing that he was in
cust ody fromDecenber, 1993, through January 7, 1996, on his second
conviction. (ld. at 193-94.) At a subsequent hearing before an
| mrm gration Judge nore than six years later, on June 19, 2002, Ml o
testified that he served forty nonths on his first conviction, and
twenty-six nonths on his second. (Tr. of Imm H’'g, 6/19/02, at
34-35.) \Wiichever dates are used, the total adds up to greater

than five years on two admttedly aggravated felony convictions.

Governnment at the February 14, 1996 hearing, lists only Melo's
projected rel ease dates -- not his actual rel ease dates -- on both
convi ctions, and t herefore does not account for a reduced peri od of
i ncarceration based on factors such as overcrowdi ng, good tinme, and
rehabilitation. (Pet’r’s Supp’|l Mem at 12.) Furthernore, Melo
contends that the CGovernnent’s reliance upon Ml o s testinony
before the Immgration Judge is msplaced, because of Mlo' s
adm ssions of uncertainty as to the dates of his incarceration

(Pet’r’s Mem Supp. Pet. at 14.) Finally, Ml o argues that the
| mrm gration Judge, finding that Melo “apparently actually served
approximately 66 nonths,” (Oral Dec. Imm J., 6/19/02, at 2
(enmphasi s added)) nerely assunmed that Melo served at |east five
years W thout hearing evidence on this issue. (Tr. of H’'g, C A
No. 04-66S, 6/17/04.) Thus, Melo argues, the BIA relied on an
“unsubstanti ated, uncertified record of projectedrel ease dates” in
finding that Melo served at |east five years, in violation of the
substantial evidence standard. (Pet’'r’s Supp’l Mem at 12.)
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The incarceration dates set forth in the ACI Docunent, insofar as
t hey roughly correspond with Mel o’ s testinony, further bolster the
determ nation that Melo served at |east five years.

Therefore, this Court will not disturb the BIA s determ nation
that Melo was not entitled to 8 212(c) relief on this ground.
(Dec. Bd. Imm Appeals, 12/10/03, at 2-3.) As the First Crcuit

stated very recently in Rodriguez-Ranmrez v. Ashcroft, 398 F. 3d 120

(1st Cr. 2005, “[i]n immgration cases, a highly deferential
standard of review obtains with respect to fact-driven issues.
Putting aside errors of l|law -- and none appears here -- an
i nquiring court nust uphold the BIA's resolution of such i ssues so
long as its decision is supported by substantial evidence in the
record.” Id. at 123. Accordingly, Melo s claim that the
Governnment did not neet its “burden of proof” concerning the tine
that Melo served in prison nmust fail.

C. Post - Renoval Detenti on

Melo also clainms that his continued detention violates his
right to substantive due process. This claimhas no traction. As
previ ously di scussed, Mel o was taken into custody on March 1, 2004.
8 US. C 8§ 1231(a)(2) provides that after entry of a final renoval
order and during the ninety-day period that foll ows, an alien nust

be held in custody. See Zadvydas v. Davis, 533 U S 678, 683

(2001). Once this post-renpoval period has expired, the alien may
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be rel eased under supervision, or the Governnent nay continue to
detain the alien. 8 U S.C. 8§ 1231(a)(6). According to the Suprene
Court, it is presunptively reasonable for the Governnment to detain
an alien up to six nonths after an alien is ordered renoved

Zadvydas, 533 U. S. at 701. “After this 6-nonth period, once the
al i en provi des good reason to believe that there is no significant
i kelihood of renpval in the reasonably foreseeable future, the
Governnment mnust respond with evidence sufficient to rebut that
showing.” Id. Inthis case, Melo offers no evidence denonstrating
there was “no significant |ikelihood of renoval in the reasonably
foreseeabl e future,”?® and thus, his substantive due process claim

fails. See Podoprigora v. Chadbourne, No. GCv.A 03-420 T., 2004

W. 725057, at *4 (D.R 1. WMar. 2, 2004) (recommending that post-
renoval -order detention of alien for fourteen nonths did not
violate alien’s due process rights, where alien had not
denonstrated that his renoval was “not in the reasonably

foreseeable future”).

2 On the contrary, the record reveals quite the opposite. The
Government’s “Decision to Continue Detention” letter to Mlo
indicates that the Governnent “is naking attenpts to repatriate
[ Mel 0] by requesting the Governnent of Portugal to approve [ Mel 0’ s]
case for final renoval[].” (Letter from DHS to Melo, 6/3/04.)
Because “the Governnment of Portugal regularly approves cases for
removal and there is no indication at this tine that [ Mel o’ s] case
will not be approved,” there is a significant |ikelihood of Melo’s
renmoval in the reasonably foreseeable future. See id.
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| V. Concl usi on

For the foregoing reasons, Melo’s Petition for Wit of Habeas
Corpus and Conplaint for Declaratory and Injunctive Relief 1is
DENIED as to all clains, including all declaratory and injunctive
relief requested therein, and the Governnent’s Mdtion for Summary

Judgnent i s GRANTED.

I T 1S SO ORDERED

WlliamE Snmith
United States District Judge

Dat e:
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