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CPI N ON AND ORDER

WlliamE Smth, United States D strict Judge.

In this diversity action, Emhart Industries, Inc. (“Emhart”)
seeks a defense and indemity from several of its insurance
carriers related to the renedi ati on of environnmental contam nation
at the Centredal e Manor Superfund Site (the “Superfund Site” or
“Site”) in North Providence, Rhode Island. Al six insurers naned
in this action have at sone point refused to defend or indemify
Emhart under one or nore applicable insurance policies. Three of
t hem Home | nsurance Conpany, Liberty Miutual | nsurance Conpany, and
United States Fire Conpany, were dism ssed before trial for one

reason or anot her. The other three, Century Indemity Conpany



(“Century”),! OneBeacon Anerica I|nsurance Conpany (“OneBeacon”),
and North River Insurance Conpany (“North R ver”), proceeded to
trial, ultimtely obtaining a favorable jury verdict on their
respective duties to indemify. The principal players at this
stage of the proceedings are Emhart and Century; OneBeacon and
North River play only mnor roles in this insurance drama. This
opi nion addresses various pre- and post-trial notions involving
primarily the carriers’ obligation to defend Enmhart under three
“occurrence” policies issued to Emhart’s predecessor in the late
1960s. Together, these policies provide three | ayers of coverage
for the period in question, ranging from general liability to
excess unbrella, with alimt of $5.1 mllion.

For all the reasons that follow, Emhart’s Renewed Motion for
Judgnent as a Matter of Law Regarding the Duty to Defend under the
Century Primary Policy (the | atest enbodi nent of an argunent Emhart
has been making for sonme tine) is GRANTED, this ruling applies to
the Century Excess Policy as well, but not the OneBeacon Unbrella
Policy (or, because of Emhart’s decision not to pursue the matter,
the North River Policy). The Court also finds that Century
breached its duty to defend Emhart under both of its policies, and
fi xes danages in the manner prescribed bel ow Al of Emhart’s

remai ni ng notions are DEN ED

! Century is the successor to the Insurance Conpany of North
Anmerica (“INA"), a naned defendant.
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BACKGROUND?

The Superfund Site, which totals approximately ten acres
occupies two parcels of land on Smth Street in North Providence.
On the western boundary, the W onasquatucket River flows and
extends south to a ten-year floodplain and, ultimately, the
Al l endale Dam On the eastern boundary, there is a drai nage swal e
(or “tailrace”) that enpties into a wooded wetland to the south.
From an altitude, these watery boundaries resenble a Mson’s
conpass, giving the southern portion of the Site a w der base.
Presently, the Site boasts two residential buildings; for many
years, however, it was dedicated to the manufacture of industrial
chem cal s, particularly, hexachl orophene, an anti septic agent used
in soaps. As will be explained in greater detail below, Emhart is
t he corporate successor to the chem cal conpani es that operated at
the Site at the tinme in question.

In 1998, the United States Environnental Protection Agency
(“EPA”) detected elevated | evels of 2,3,7,8-Tetrachol ordi benzo- p-
Dioxin (“dioxin”) in soil and sedinents at the Site, as well as in

the further reaches of the Wonasquatucket River.® Even at very

2 These facts derive fromstipulation, trial testinony, or the
post-trial evidentiary hearing.

3 Dioxin is the commobn nane for a group of conpounds
classified as polychlorinated dibenzodioxins, of which 2,3,7, 8-
Tetrachol ordi benzo-p-Dioxin is the nost toxic nenber (it has gai ned
notori ety as a contam nant of Agent Orange, a herbicide used in the
Vi et nam War). VWiile referring to 2,3,7,8-Tetrachol ordi benzo- p-
Dioxin as “dioxin” is over-inclusive, it is an adequate |abel for
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| ow | evel s, Dioxin poses significant risks to human and ecol ogi cal
health. On June 17, 1999, the EPA i ssued a request for information
to Emhart’s parent corporation, Bl ack & Decker, pursuant to Section
104(e) of the Conprehensive Environnental Response, Conpensati on,
and Liability Act of 1980 (“CERCLA’). See 42 U. S.C. 88 9601-9675.
Emhart responded with i nformati on about its relationship to several
chem cal conpanies fornmerly operating at the Site, including Cown
Metro, Inc. (“Crown Metro”). Based in part on this information,
the EPA sent Enmhart a Notice of Potential Liability (the *“PRP
Letter”) on February 28, 2000. The PRP Letter infornmed Emhart
that, under CERCLA § 107(a), it was a potentially responsible party
(“PRP") based on its status as “a successor to the liability of a
chem cal conpany which operated at the Site.” The PRP Letter also
invited Emhart to participate in the clean-up activities at the
Site.* Shortly thereafter, on April 12, 2000, the EPA issued a
Unilateral Adm nistrative Order for Renoval Action (the “First
Adm nistrative Oder”), which identified certain time-critical

removal actions that Enmhart was required to undertake.® Anpbng

pur poses of this case.

4 Such an invitation is not easily declined. As the PRP
Letter observes, the failure to accept responsibility may result in
a fine of $27,500 per day, CERCLA 8§ 106(b), or damages well in
excess of the ultimate costs of renediation. See CERCLA 8
107(c) (3) (authorizing the inposition of treble damages).

°> | deally, the costs of these renpval actions would be divided
anong the various PRPs; they are, in the order introduced in the
First Admnistrative Oder: Brook Village Associates (“Brook
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other things, the First Adm nistrative Order nmade a findi ng of fact
that “[ h] azardous substances [i.e., dioxin] were di sposed of at the
Site as part of the fornmer operations of several chem cal
conpani es,” and observed that “Emhart is . . . a successor to
liability of several chem cal conpani es which operated at the Site
fromapproximately 1943 to approximately 1971.”

Al nost immedi ately, Enmhart began a dialog with the carriers
that, as far as it could ascertain, had provi ded i nsurance cover age
to one or nore of its predecessor chem cal conpanies. Although the
full extent of that dialog is unclear, it appears that Enhart did
not have a great deal of success convincing themto take up the
defense. For exanple, Enmhart’s investigation into the extent of
its insurance coverage revealed an Excess Bl anket Catastrophe
Liability Policy XBC 46961 (the “Excess Policy”) that INA (now
Century) issued to Crown Metro (now Emhart) at sonme point in the
| ate 1960s. The Excess Policy provided coverage from Decenber 1,
1968, to February 15, 1970, with a $1 mllion limt of liability

and a deductible equal to the (unidentified) *“Underlying

Village”), Centredale Manor Associates (“Centredale Manor”) (the
entities that purchased portions of the property to construct the
residential apartnment buildings referenced above), Crown Metro,
Inc. (sonewhat confusingly, a South Carolina corporation not
ot herwi se involved in this case), Enmhart, and New Engl and Cont ai ner
Conmpany (“NECC’) (the nowdefunct entity that operated a drum
reconditioning facility on the southern portion of the Site during
the time in question). However, the reality of the situation is
that Enmhart, the only economcally viable PRP, wll have to
shoul der the bul k of the renedi ati on.
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| nsur ance.” Emhart forwarded Century the Excess Policy as an
attachnment to a Novenber 22, 2000 letter, along with the PRP Letter
and the First Admnistrative Oder. Inthe letter, Erhart demanded
that Century provide it wwth a defense in the adm nistrative action
and pay the EPA (or indemify Enmhart) for renediation activities.
Al so, Emhart asked Century to “i mredi ately conduct a revi ew of your
records regarding this confirmed coverage and any additional
i nsurance coverage INA provided to [Crown Metro],” wth the
understanding that its demand for a defense/coverage woul d extend
to “any other policies your investigation identifies.”

Century’s clains representative, Al exandra Zaj ac, responded to
Emhart’ s demand on Decenber 12, 2000. 1In her letter, Zajac advi sed
Emhart that the Excess Policy did not provide coverage for its
cl ai m because Enmhart was neither a naned insured nor a corporate
successor to Crown Metro. Emhart replied on January 3, 2001,
urging Century to reconsider its position on successorship and
rem nding Century that, in the Novenber 22, 2000 letter, it had
requested an investigation into the “*confirmed coverage and any
additional insurance coverage’ |INA provided to Crown Metro.”
(Enmphasis in original.) On January 11, 2001, Zajac told Emhart
that, upon reevaluation, Century agreed that Enmhart may have
succeeded to Crown Metro’s insurance policies, but that the Excess
Pol i cy

provi des coverage for liabilities in excess of primry
and/or underlying limts of liability. [If you wish to



pur sue coverage under this policy, you nmust provi de proof

that all applicable primary and/or underlying limts have

been conpl etely and properly exhausted. At this tinme, we

have no information to indicate that underlying coverage

has been exhausted or that this claim will reach our

| ayer of insurance. Therefore, notw thstanding the

pol lution exclusion in the policy, we are not presently

obligated either to provide a defense or to indemify

Emhart in this matter.

Al t hough not referenced in the January 11, 2001 letter, the record
reveals that Century had initiated a search for additional Crown
Metro policies, but had failed to find any.

On January 25, 2002, Emhart brought the instant action agai nst
Century and the other nanmed defendants. For reasons that are not
entirely clear, on August 29, 2002, Zajac requested a second search
for additional policies that I NA had issued to Crown Metro. Four
months | ater, the search generated a General Liability-Autonobile
Pol icy GAL 36597 (the “Primary Policy”) with a coverage period from
February 15, 1969, to February 15, 1970,° and a $100,000 limt of
l[tability. Although there is no record of transmttal, it appears
that the Primary Policy was forwarded (to Zajac, presumably) on
January 7, 2003. However, Zajac did not see the Primary Policy
until July 2, 2003, when she happened upon it while review ng the
case file. Zajac imediately faxed a copy of the Primary Policy to

Century’s outside counsel, who, eight days later, forwarded it to

Emhart. Several nonths |ater, after Emhart rem nded Century that

6 The parties agree that the Primary Policy was cancelled
ahead of tinme on January 1, 1970.
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claims under “any other policies your investigation identifies”
were still outstanding, Century denied coverage under the Primary
Pol i cy. The basis for the denial, as Zajac’s January 29, 2004
letter makes clear, was a famliar one: Emhart was not a naned
i nsured and had not proven successorship.” On February 25, 2004,
Century filed a counterclai magai nst Emhart, seeking a declaratory
judgment that it did not have a duty to defend or indemify Enmhart
under the Primary Policy. Thereafter, Enhart filed a response and
a counterclaimin-reply, which sought to establish those duties and
to show that they had been breached.

On Cctober 19, 2006, after a six-week jury trial on the issue
of indemity, the jury found in favor of Century and the renaining
insurers. Specifically, the jury found, in response to a speci al
interrogatory, that dioxin contamnation was not reasonably
di scoverabl e during the applicable policy periods. On May 1, 2007,
the Court, dealing wth old business, issued an order finding

anong ot her things, that Century had a duty to defend Emhart under

" Zajac supplenented this explanation in an April 20, 2005
| etter, which denied coverage on the ground that Emhart coul d not
prove that property damage was discovered or reasonably
di scoverabl e during the policy period (nore on this later). See
Textron, Inc. v. Aetna Cas. & Sur. Co., 754 A 2d 742, 745-46 (R |
2000) (“Textron-Weatfield”); Textron, Inc. v. Aetna Cas. & Sur.
Co., 723 A 2d 1138, 1144 (R 1. 1999) (“Textron-Gastonia”); CPC
Int’l, Inc. v. Northbrook Excess & Surplus Ins. Co., 668 A 2d 647,
649 (R 1. 1995).




both the Primary Policy and the Excess Policy.® An evidentiary
heari ng was held in June and July 2007 to determ ne whet her Century
had breached that duty and, if so, to ascertain the extent of
damages. This opinion provides the reasoning behind the May 1,
2007 order, rules on the issues presented in the evidentiary
hearing, addresses Emhart’s post-trial notions on indemity, and
enters judgnent accordingly.?®
1. DI SCUSSI ON

This discussion is divided into three parts, correspondi ng
with distinct phases of this litigation. Concepts rather than
chronol ogy determne priority.

A. The Duty to Defend

1. Cor porate Successorship. For this threshold i ssue,

Emhart contends that, through a | ong and conplicated transacti onal
hi story (the great majority of which need not be recounted here),
it succeeded to Crown Metro’s insurance policies. Century does not

di spute Enmhart’s tineline, or the general proposition that a

8 This odd chronology is in great part due to the conplexities
of this case, and in sonme small neasure to this witer’s rel uctance
tofind a duty to defend at all. As the reader will see bel ow, the
Rhode Island Supreme Court has not had occasion to apply its
rel evant precedents to circunstances quite like these. Although
hi ndsi ght makes this result nore apparent now, it was not nearly as
cl ear only several nonths ago.

°® The reader’s know edge of the Court’s previous rulings is
presuned. (See, for exanple, H’'g Tr. Aug. 3, 2006, 14-19 (ruling,
inter alia, that the underlying adm nistrative action constituted
a “suit” wwthin the meaning of the policies at issue).)
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successor corporation inherits the rights and benefits of a
predecessor corporation’s “occurrence” policies. See, e.q.,

| nperial Enters., Inc. v. Fireman’s Fund Ins. Co., 535 F.2d 287,

292-93 (5th Cr. 1976) (holding that a surviving corporation to a
statutory nerger succeeded to the benefits of the non-surviving
corporation’ s occurrence policy, which contained a non-assi gnnent
clause and did not list the surviving corporation as a naned

insured); Brunswick Corp. v. St. Paul Fire & Marine Ins. Co., 509

F. Supp. 750, 752-53 (E.D. Pa. 1981) (simlar); Paxton & Vierling

Steel Co. v. Geat Am Ins. Co., 497 F. Supp. 573, 578-80 (D. Neb.

1980) (simlar); cf. Textron, Inc. v. Aetna Cas. & Sur. Co., 638

A.2d 537, 540-43 (R1. 1994) (holding that an acquiring
corporation’s occurrence policies did not cover the environnental
damage that an acquired corporation caused prior to the
acqui sition).

However, Century, putting a new twist on an old argunent,
posits that Enmhart did not inherit the insurance policies at issue
in this case. Century observes that, in 1976, Crown Metro — at
that point a subsidiary of USM Corporation (“USM), which
eventually nerged into nodern-day Emhart — changed its nane to
Bostik South, Inc. (“Bostik South”). A year later, Bostik South
was liquidated and all of its assets and liabilities were
distributed toits parent, USM Then, in 1980, USMsol d certain of

Bosti k South’s forner assets to Bengal Corporation (“Bengal”),
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whi ch, Century clainms, succeeded to Crown Metro’'s insurance
policies. To support its transactional rendition, Century points
to 8 3(2) of the Purchase and Sale Agreenent (the *“Agreenent”)
bet ween USM and Bengal. Section 3(2), which describes the assets
being transferred, includes “executory contracts.” Century argues
t hat, because insurance policies are executory in nature, the term
“executory contracts” in 8 3(2) includes the insurance policies
issued to Crown Metro, and, therefore, USM ceded those policies to
Bengal in 1980. Subsequent | anguage in the Agreenent supports this
interpretation, Century continues, particularly 8 7(B)(3), which
provides that USM (and thus Emhart) would retain liability
associated with “[a]lny violation of laws, rules or regulations
including, without limtation, EPA and OSHA regul ations (and any
ot her governnental agency) to the extent that such violations
relate only tothe time prior to [1980],” while Bengal woul d assune
liability for “any violations occurring after [1980] or based on
facts or condition which existed prior to [1980] but which continue
thereafter.”

Under Rhode Island law, which governs the Century and
OneBeacon insurance policies, “the insured seeking to establish
coverage bears the burden of proving a prima facie case, including
but not limted to the existence and validity of a policy.” Gen.

Accident Ins. Co. of AmM v. Am Nat’'|l Fireproofing, Inc., 716 A 2d

751, 757 (R 1. 1998). After the insured neets this burden, “[t]he
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insurer then bears the burden of proving the applicability of
policy exclusions and limtations in order to avoid an adverse
judgnent.” 1d.

Century’s strained interpretation of the Agreenent does not
di sturb Enmhart’s supportabl e account of the neanderings of Crown
Metro’s occurrence policies. As a prelimnary mtter, it 1is
doubtful that an occurrence policy is “executory” in the sense
advocated by Century sinply because an insurer is subject to | ong-
term “tail” exposure after the policy period has expired. See,

e.g., Textron, Inc. v. Liberty Mut. Ins. Co., 639 A 2d 1358, 1361-

62 nn.1 & 2 (R 1. 1994) (explaining that “tail” coverage is a
di stingui shing feature of occurrence policies, and one reason why
prem uns for occurrence policies are higher than, say, clains-nade
pol i cies, which extinguish never-ending-tail liability); D Luglio
v. New England Ins. Co., 959 F.2d 355, 358 (1st Cir. 1992) (sane).

The surprisingly small anmount of authority on the subject, limted
primarily to the bankruptcy context, suggests that an occurrence
policy is not an executory contract, at |least, as in the present

case, after prem uns have been paid. See, e.qg., Am Safety | ndem.

Co. v. Vanderveer Estates Holding, LLC (In re Vanderveer Estates

Hol ding, LLC), 328 B.R 18, 26 (Bankr. E.D.N. Y. 2005) (“It is well

established that insurance policies for which the policy periods
have expired and the premum has been paid are not executory

contracts, despite continuing obligations on the part of the
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i nsured” because “the failure of the insured to perform those
continuing obligations would not excuse the insurer from being

required to perform”); Vern Countryman, Executory Contracts in

Bankruptcy, Part I, 57 Mnn. L. Rev. 439, 460 (1973) (providing the

wor ki ng definition of an executory contract within the neaning of
t he Bankruptcy Code: “a contract under which the obligation of both
the bankrupt and the other party to the contract are so far
unperformed that the failure of either to conplete perfornmance
woul d constitute a materi al breach excusing the performance of the

other”); see also Kunkel v. Sprague Nat’'|l Bank, 128 F.3d 636, 642

n.7 (8th Cr. 1997) (holding that a contract for the sale of cattle
was not executory nerely because one of the parties had not yet
fulfilled its paynent obligation, when all the acts necessary to

give rise to that obligation had been perforned).°

10 Century’ s cases are hel pl essly concl usory; furthernore, none
of theminvol ves occurrence policies that are renotely simlar to
those in the present case. See, e.q., Burkett v. Maricopa County
Pub. Fiduciary, 733 P.2d 673, 675 (Ariz. 1986) (life insurance);
Marez v. Dairyland Ins. Co., 638 P.2d 286, 289 (Colo. 1981)
(accident insurance), overruled by Friedland v. Travelers |ndem
Co., 105 P.3d 639 (Colo. 2005); Mss. Bonding & Ins. Co. .
Chapman, 3 S.W2d 18, 19 (Ark. 1928) (personal injury insurance);

Lain v. Metro. Life Ins. Co., 54 NE 2d 736, 738 (Ill. App. C
1944) (life insurance), rev' d, 58 N.E. 2d 587 (IIl. 1944); Spears V.

| ndep. Order of Foresters, 107 S.Wad 126, 130 (Mo. C. Ap. 1937)
(sane); Ind. Life Endownent Co. v. Reed, 103 NE. 77, 80 (Ind. C
App. 1913) (sane); Kansas City Life Ins. Co. v. Blackstone, 143
S.W 702, 707 (Tex. CGv. App. 1912) (sane), rev’'d, 174 S W 821
(Tex. 1915); Knepp v. Nationwide Ins. Co., 471 A 2d 1257, 1261 ( Pa.
Super. Ct. 1984) (nedical expense insurance); Gaphic Arts Mit.
Ins. Co. v. Monello, 246 N Y.S. 2d 645, 648 (N. Y. Cv. C. 1963)
(workman’ s conpensation insurance), rev' d, 254 N Y.S 2d 351 (N.Y.
Sup. App. Term 1964).
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In any event, Century’s argunent is beside the point. View ng

the Agreenent in its entirety, Haydon v. Stamas, 900 A 2d 1104,

1110 (R 1. 2006) (observing that inquiring courts nust “view a
contract in its entirety, assigning to its terns their plain and
ordi nary neanings as the manifestation of the parties’ intent”),
the phrase “executory contracts” in 8 3(2) cannot reasonably be
interpreted so encycl opedically as Century proposes. For exanpl e,
the Agreement does not contain representations about insurance
coverage, a schedule of insurance policies, or a requirenent that
ei ther USMor Bengal notify the insurers of the purported transfer.
Their absence is conspicuous, if not determnative, in a docunent
that is all eged to have conveyed occurrence policies with extensive
long-term “tail” coverage.!! Century’s broad reading of the

nondescript |anguage in 8 7(B)(3)'s division of liability is not a

1t should be noted that Century does not invoke the
“continuity of the enterprise” theory or the “product |ine”
doctrine (or anything simlar) to support its successorship
argunent. See, e.g., B.F. Goodrich v. Betkoski, 99 F.3d 505, 519
(2d Cir. 1996); United States v. Mexico Feed & Seed Co., 980 F.2d
478, 487 (8th Cr. 1992); United States v. Carolina Transforner
Co., 978 F.2d 832, 841 (4th Cr. 1992); Total Waste Mynt. Corp. V.
Commercial Union Ins. Co., 857 F. Supp. 140, 149-53 (D. N.H 1994);
5 Bl unberg on Corporate G oups 8 179.09[C] (2d ed. 2005); Alfred R
Li ght, “Product Line” and “Continuity of Enterprise” Theories of
Cor porate Successor Liability Under CERCLA, 11 Mss. C. L. Rev. 63,
67-75 (1990); see also United States v. Davis, 261 F.3d 1, 52-55
(st Cr. 2001) (discussing the appropriate standard for
determ ni ng successor liability under CERCLA); cf. Dept. of Transp.
v. PSC Resources, Inc., 419 A 2d 1151, 1156-57 (N.J. 1980) (New
Jersey Spill Act). But see Cty Mgnt. Corp. v. U S. Chem Co., 43
F.3d 244, 252-53 (6th Cr. 1994) (rejecting the “continuity of the
enterprise” doctrine for CERCLA purposes).
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convi nci ng substitute. Wthout any reasonabl e indication that USM

and Bengal neant to include occurrence policies wthin the anbit of

“executory contracts,” Century has failed to satisfy its burden.

2. The Primary Policy. Turning to center stage, Emhart

observes that, under Rhode Island law, an insurer has a duty to
defend when the charging docunents nake allegations that would
“potentially” require the insurer to provide for coverage.
According to Emhart, because these docunents “at |east suggest][],
through inplication, that certain contam nation at the Centredal e
Site was discoverable during the policy period,” Century nust
defend wunder the Primary Policy. Century argues that the
conpl ai ni ng docunents do not allege affirmatively that dioxin was
di scoverabl e during the policy period, only that “contam nation” —
not necessarily dioxin —occurred at some point between 1943 and
1971. The inplication that dioxin was discoverable in the
approxi mately el even-nonth policy period, Century clains, is not a
“reasonabl e possibility.”

As a prelimnary matter, Century m sconstrues the appropriate
standard. Rhode Island, like the great magjority of jurisdictions,

applies the “pleadings test,” Progressive Cas. 1Ins. Co. .

Narragansett Auto Sales, 764 A 2d 722, 724 (R 1. 2001), al so known

as the “four corners of the conplaint” rule, see, e.g., Hartford

Cas. Ins. Co. v. Litchfield Mut. Fire Ins. Co., 876 A.2d 1139, 1146

(Conn. 2005); Everson v. Lorenz, 695 N W2d 298, 314 (Ws.
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2005); W Va. Fire & Cas. Co. v. Stanley, 602 S. E 2d 483, 498-99

(W Va. 2004); Cyprus Amax Mnerals Co. v. Lexington Ins. Co., 74

P.3d 294, 299 (Colo. 2003), or the “conparison test.” See, e.d.,

Elliott v. Hanover Ins. Co., 711 A 2d 1310, 1312 (Me. 1998); Smth

V. Nationwwde Mut. Fire Ins. Co., 446 S.E.2d 877, 878 (N.C. 1994).

Under the pleadings test, the insurer’s duty to defend is
ascertained by laying the conplaint “alongside the policy; if the
allegations in the conplaint fall within the risk insured agai nst
in the policy, the insurer is said to be duty-bound to provide a

defense for the insured.” Enployers’ Fire Ins. Co. v. Beals, 240

A.2d 397, 402 (R 1. 1968). Elaborating upon this test, the Beals
court said, “in other words, when a conplaint contains a statenent

of facts which bring the case within or potentially within the risk

coverage of the policy, the insurer has an unequivocal duty to
defend.” 1d. at 403 (enphasis supplied). Since Beals, the Rhode
| sl and Suprenme Court has consistently applied the potential-for-

coverage standard in duty-to-defend cases. See, e.q., Howard v.

GQuidant Mut. Ins. Goup, 785 A 2d 561, 562 (R 1. 2001) (indicating

that the “potential” for coverage is the standard); Allstate Ins.

Co. v. Russo, 641 A 2d 1304, 1306 (R 1. 1994) (sane); Mellow v.

Med. Mal practice Joint Underwiting Assoc. of RI., 567 A 2d 367,

368 (R 1. 1989) (sane); H ngham Mut. Fire. Ins. Co. v. Heroux, 549
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A 2d 265, 266 (R 1. 1988) (sane); Flori v. Allstate Ins. Co., 388

A 2d 25, 26 (R1. 1978) (sane).?
The “reasonable possibility” standard that Century trunpets

i kely conmes from confounding | anguage in Nortek, Inc. v. Liberty

Mut. Ins. Co., 858 F. Supp. 1231 (D.R 1. 1994). In Nortek, a

magi strate judge remarked (in an adopted and appended Report and
Recommendati on) that, under Rhode Island |aw, the pleadings test
requires that “the factual allegations in the conplaint raise[] the

reasonabl e possi bility of coverage under the policy.” Nortek, 858

F. Supp. at 1236 (enphasis in original). A footnote purporting to
provi de authority for this new devel opnent cites four Rhode Island
cases (all referenced above) that do not support it. See id. at

1236 n. 17 (citing Mellow, H ngham Flori, and Beals). The only

authority cited in footnote seventeen that can explain the presence

of the word “reasonable” is Liberty Life Ins. Co v. Conmerci al

Union Ins. Co., 857 F.2d 945 (4th G r. 1988). However, in Liberty,

the Fourth Grcuit construed the | aw of South Carolina, 857 F.2d at
950 n.8, which, wunlike Rhode Island, requires a “reasonable

possibility of recovery” in duty-to-defend cases. See (Gordon-

Gl lup Realtors, Inc. v. Cncinnati Ins. Co., 265 S.E 2d 38, 40

(S.C. 1980). Despite this controvertible |ineage, judges in this

2 1n Shelby Ins. Co. v. Northeast Structures, Inc., 767 A 2d
75, 77 (R 1. 2001), the court used the word “possibility,” but with
no nmention of the word “reasonable.” Standi ng al one, the
di stinction between “possible” and “potential” is inappreciable.
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district have recited Nortek’s inaccurate |anguage on occasion
i nadvertently giving it the inprimatur of the court. See, e.qg.,

Enpl oyers Mut. Cas. Co. v. PIC Contractors, Inc., 24 F. Supp. 2d

212, 215 (D.R 1. 1998); Aetna Cas. & Sur. Co. v. Kelly, 889 F.

Supp. 535, 541 (D.R 1. 1995). But see O Donnell v. Twin Cty Fire

Ins. Co., 40 F. Supp. 2d 68, 71 (D.RI. 1999) (using “could
possibly be covered” as the standard w thout wusing the word
“reasonable”). To the extent this difference alters the duty-to-
defend analysis in the first place,’ the Court takes this
opportunity to recalibrate the case law of this District
accordingly.

The rel evant question then is whether the allegations in the
char gi ng docunents are potentially withinthe Primary Policy’ s risk
of coverage.

The char gi ng docunents are four separate i nstrunments delivered
to Enmhart (and then pronptly forwarded to Century and conpany) over
a span of nonths. Two of them have been identified already. The
PRP letter clains that Enmhart is “a successor to the liability of
a chem cal conpany which operated at the Site,” and thus a party

potentially responsible for the renmedial costs associated with the

3 One court has comented that the difference is semantica
only. See Avondale Indus., Inc. v. Travelers Indem Co., 894 F.2d
498, 500 (2d GCir. 1990) (per curianm) (denying a petition for
rehearing in spite of a recent New York Court of Appeals’ case
applying a “reasonable possibility” standard when the panel had
earlier applied a potential-for-coverage standard).
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“release or threat of release” of a cornucopia of hazardous
subst ances, including dioxin. The First Adm nistrative O der nmakes
a finding of fact that “[h]azardous substances [i.e., dioxin] were
di sposed of at the Site as part of the former operati ons of several
chem cal conpanies,” observes that “Emhart is . . . a successor to
liability of several chem cal conpanies which operated at the Site
fromapproximately 1943 to approximately 1971,” and directs Enmhart
to performcertain renedial tasks. The two remaining instrunments
suppl enmented the First Admnistrative Oder, but do not disclose
much i f any novel information. The Second Adm ni strative Order for
Renoval Action (the “Second Adm nistrative Order”), issued on March
26, 2001, focuses mainly on downstream renedial activities. I n
pertinent part, it states that “[e]vidence suggests that the
operations of the chem cal conpanies and the drum reconditioning
facility at the Siteresulted in rel eases or threats of rel eases of
hazar dous substances at the Site,” and concludes that Enmhart “is a
liable party” under CERCLA The Third Adm nistrative Order for
Renoval Action (the “Third Adm nistrative Order”), issued over two
years | ater, addresses renediation at the tailrace. Its relevant
sections sinply reiterate the findings and conclusions of the
Second Adm ni strative O der

The Primary Policy provides coverage for an “occurrence,”
which is defined as “an accident, including injurious exposure to

conditions, which results, during the policy period, in property
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damage neither expected nor intended from the standpoint of the

i nsured.” (Enphasi s supplied.) The latter underscored phrase
precl udes coverage for property damage that Enmhart intended to
cause or expected to be caused; in other words, environnental
contam nati on that Emhart knew about and that was not accidental .
The fornmer underscored phrase, by operation of Rhode I|Island | aw,
precl udes coverage for property damage, even if accidental, that
was not discovered, did not manifest itself, or was not
di scoverable in the exercise of reasonable diligence during the
policy period; here, between February 15, 1969 and January 1, 1970.

See Textron-Wheatfield, 754 A 2d at 745-46; Textron-Gstonia, 723

A 2d at 1144; CPC, 668 A.2d at 649. It is undisputed that property
damage was not discovered and did not manifest itself until |ong
after the Primary Policy had expired; therefore, coverage would
trigger, if at all, only under the discoverability prong. As
applied here, discoverability has three elenents: (1) that
envi ronnent al contam nation took place between February 1969 and
January 1970; (2) that it was capabl e of being detected at the Site
at that time; and (3) that Crown Metro had a reason to test for it

at the Site at that tinme. See Textron-Weatfield, 754 A 2d at 745.

O course, as Century points out, the charging docunents are

silent with respect to whether dioxin was di scoverable at the Site

4 For whatever reason, the parties have chosen not to contest
whet her this el enment provides a potential for coverage.
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in 1969; it is, therefore, unclear fromthe face of the docunents
whet her the alleged contam nation was caused by an “occurrence.”
But under Rhode Island | aw, neutral or ambi guous all egati ons do not
foreclose an insurer’s duty to defend. In Flori, the Rhode Island
Suprenme Court considered whether an insurer had a duty to defend
its insured even though the conplaint failed to allege facts
necessary to determ ne whether a policy exclusion applied. Flori,
388 A .2d at 27. There, a honmeowner hired a general contractor to
renovate a downstairs area for occupancy. The general contractor,
in turn, subcontracted with the insured to perform foundation and
concrete work. \Wen the basenment flooded, the homeowner sued the
general contractor and the insured for negligently performng their
wor K. The insured requested a defense, but the insurer refused
based on an excl usion for “conpl eted operations” and the fact that
the conplaint did not specify whether the alleged negligence
occurred before or after the work was “deened conpl eted” under the
policy. Acknow edging that “[t]he pleadings . . . |eave in doubt
whet her a state of facts exists that will render inapplicable the
conpl eted operations exclusion,” the court nevertheless required
the insurer to defend: “Under our rule that doubt nust be resol ved

against [the insurer].” 1d.; see also Shelby, 767 A 2d at 76-77

(holding that the possibility that a force majeure caused the

col | apse of a structure did not insulate the insurer fromits duty

to defend an insured under a policy that Ilimted coverage to the
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insured’s negligent performance); PIC Contractors, 24 F. Supp. 2d

at 216-17 (refusing to consider when plaintiffs were di agnosed with
i1l ness because the conplaint did not allege the date of the

di agnosi s, which was di sputed in any event); Providence Journal Co.

v. Travelers Indemm. Co., 938 F. Supp. 1066, 1074, 1072 (D.RI.

1996) (“The court nust resolve any uncertainty as to the adequacy
of the pleadings in this respect in favor of the insured.”).

That Emhart has shown a potential for coverage inthis case is
nost convincingly denonstrated by Century’s failure to establish

t he absence of any such potential. See Montrose Chem Corp. V.

Superior Court, 861 P.2d 1153, 1161 (Cal. 1993) (en banc) (rejected

asimlar plea for a “reasonabl e possibility” standard, and hol di ng

that “the insured must prove the existence of a potential for

coverage, while the insurer nust establish the absence of any such

potenti al . In other words, the insured need only show that the
underlying claimmay fall within policy coverage; the insurer mnust

prove it cannot.”) (enphasis in woriginal); see also PIC

Contractors, 24 F. Supp. 2d at 216-17 (holding that a duty to

defend |ies where pleadings did not “exclude the possibility” that
the policies triggered). First off, Century’ s argunent about the
specificity of the alleged “contamnation” is mstaken; the
char gi ng docunents clearly allege that dioxin, anmong several other
noxi ous conpounds, was responsible for the contam nation at the

Site. That aside, assum ng arguendo that the allegations in the
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chargi ng docunents do not provide a “reasonable possibility” of
coverage, it is sonething else entirely to say that they do not
provide the potential for coverage. To be sure, the policy period
is a relatively small speck on the continuum of contam nation
al l eged by the EPA. \Wether coverage triggered under the Primary
Policy, therefore, is unclear (and perhaps renote) from the
perspective that the chargi ng docunents provide. But there s the
rub, for Rhode I|sland precedents demand that, to avoid its duty to
defend, Century nust confute any potential for coverage, however
renote. See Flori, 388 A 2d at 26; Beals, 240 A 2d at 403; see

al so Montrose, 861 P.2d at 1156 (requiring an insurer to defend a

CERCLA action when the insurer could not show that the underlying
claim fell outside of the policy coverage, even though the
al l egations of the charging docunents were “neutral”). Viewed in
this manner, Century’ s statenent that the charging docunents are
defective because they indirectly rather than affirmatively all ege
coverage is nore of a concession than a criticism

Century responds, and Emhart vehenently denies, that the Court
should consult “extrinsic facts” before it decides Century’s
defense obligations. Century notes that other jurisdictions have
al l owed for such consultation when it is not entirely clear from
t he chargi ng docunents whether a particular policy would provide
coverage, and when the underlying litigation would not resol ve the

coverage dispute. These requirenents are satisfied in the present
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case, Century explains, because, under CERCLA, Emhart (as the
successor to a chemcal conpany that operated on the Site) is
strictly liable for the contamnation on the Site and the costs
associated with cleaning it up. See 42 U.S.C. 8§ 9607(a)(2). As a
consequence of CERCLA's strict liability regine, the EPA need not
allege in the charging docunents or prove in an underlying
adm nistrative action that dioxin was discoverable at the Site
during the policy period. Thus, Century concludes that extrinsic
evi dence nust be considered in order to have a full and accurate
pi cture of whether it nust defend Enmhart.

Wt hout having addressed this precise issue, Rhode Island
courts generally (wth one narrow exception) condemm the use of
extrinsic facts in determning the scope of an insurer’s duty to

defend.'® See, e.qg., Beals, 240 A 2d at 399; see also O Donnell

40 F. Supp. 2d at 71 (“The insurer cannot rely on facts not

asserted in the conplaint to avoid its duty to defend.”). The

> The exception is Peerless Ins. Co. v. Viegas, 667 A 2d 785
(R1. 1995). In the limted context of civil actions for danmages
resulting fromacts of child nolestation, the Peerless court held
that it would infer intent and thus relieve insurers fromtheir
duty otherwi se to defend or indemify under policies that contain
an intentional -act exclusion. Peerless, 667 A 2d at 788-89. Thus,
even though the allegations in the Peerless conplaint were
described in ternms of “negligence,” the court reasoned that “[a]
plaintiff, by describing his or her cat to be a dog, cannot sinply
by that descriptive designation cause the cat to bark.” 1d. at
789. O course, this | ogic has broader inplications, but the Rhode
| sl and Suprenme Court has refused to extend Peerl ess beyond cases
i nvol ving sexual assault. See Town of Cunberland v. RII.
Interlocal Risk Mgnt. Trust, Inc., 860 A 2d 1210, 1217 (R |. 2004).
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semnal case in this regard is Beals, which involved a ronp of two
t hird-grade students, one of whom for sonme unknown reason, struck
the other in the eye with a lead pencil. Beals, 240 A 2d at 399.
The insurer fired the first sal vo by seeking a decl aratory judgnent
that it was not required to defend or indemify its insured (the
pencil -wi el ding pupil) because the act was intentional. A couple
months |l ater, the injured student and his parents brought a civil
action against the insured alleging negligence. Applying the
pl eadings test, the Rhode Island Suprene Court held that the
i nsurer was obligated to defend, even though it was uncl ear whet her
the act was intentional (and thus excluded from coverage) or
unintentional (and thus within the risk of coverage).

In so holding, the court propounded three principles to govern
an insurer’s duty to defend in Rhode Island. First, “the duty to
defend is broader in its scope than the duty of an insurer to

indermmify.” 1d. at 403; see also Mellow, 567 A 2d at 368. Second,

and flowng fromthe first principle, an insurer’s duty to defend
exists, if at all, “regardl ess of the actual details of the injury
or the ultimate grounds on which the insured’ s liability to the
injured party may be predicated.” Beals, 240 A 2d at 402 (citing

7A Appl eman, Insurance Law and Practice 8 4683, p. 436); see also

Flori, 388 A 2d at 26 (“irrespective of whether the plaintiffs in
the tort action can or will ultimately prevail”). This is related

to the wi dely-recogni zed rul e, observed in Rhode |Island, see Sanzi
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v. Shetty, 864 A 2d 614, 618 (R 1. 2005), that “clains stated in
the conplaint nust be taken ‘as pleaded,” even if they are
denonstrably groundl ess, false or fraudulent.” See 1 Barry R

Gstrager and Thomas R Newmran, Handbook on [nsurance Coverage

D sputes 8 5.02[a] at 221 (13th ed. 2006). Third, “any doubts as
to the adequacy of the pleadings to enconpass an occurrence within
the coverage of the policy are resol ved against the insurer and in

favor of its insured.” Beals, 240 A 2d at 403; see also Flori, 388

A 2d at 27.

The authority Century offers as evidence to support the
abrogation of these principles is unpersuasive. Not one of
Century’s cases involve an insurer’s duty to defend an
adm ni strative action under CERCLA, or even a claimin a nore
traditional proceeding with conparable attributes (i.e., strict

l[tability). See Delta Airlines v. State FarmFire & Cas. Co., 96

F.3d 1451 (9th Cr. 1996) (unpublished) (unfair conpetition and

commerci al disparagenent); W Heritage Ins. Co. v. R ver Entnit,

998 F.2d 311 (5th Cr. 1993) (negligent operation of a notor

vehicle); MIllers Mut. Ins. Assoc. of Ill. V. Ainsworth Seed Co.,

552 N.E.2d 254 (IIl. App. C. 1989) (negligent installation of

machi nery and equi pnent); Burd v. Sussex Mut. Ins. Co., 267 A 2d 7

(N.J. 1970) (negligent infliction of shotgun wounds). These cases
fade in the light of clearly-established Rhode Island precedent.

For instance, Delta s nonbinding prediction that “the Al aska
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Suprenme Court would follow sound authority allowng an insurer to
rely on extrinsic facts to prove that coverage i s unavail abl e when
the conplaint is silent as to the existence of those facts,” 96
F.3d 1451, *1 (enphasis in original), directly conflicts wth
Flori, 388 A 2d at 27. So too does the Fifth Circuit’s

interpretation of Texas law in W _Heritage: “when the petition

does not contain sufficient facts to enable the court to determ ne
if coverage exists, it is proper to look to extrinsic evidence in
order to adequately address the issue.” 998 F.2d at 313. The

MIllers Mut. opinion, perhaps the | east hel pful of all, considered

extrinsic facts without explaining why it had departed from the
rule the opinion itself recognized as one of general application;
it sinply found a previous opinion “persuasive” on that point.?*®
552 N. E. 2d at 256.

Century’s reliance on Burd is simlarly msplaced. The
i nsurance dispute in Burd had its genesis in a shooting incident

that led to the conviction of the insured for assault and battery.

' Strangely (but par for the course in this case it seens),
the authority that the MIlers Mut. court relied upon, Fidelity &
Cas. Co. of NY. v. Envirodyne Eng’'rs, Inc., 461 N.E 2d 471 (I11I1.
App. C. 1983), in turn relied upon the Rhode Island Suprene
Court’s opinion in Beals for the proposition that “if an insurer
opts to file a declaratory proceeding, we believe that it may
properly challenge the existence of such a duty by offering
evidence to prove that the insured s actions fell wthin the
limtation of one of the policy's exclusions.” Envirodyne, 461
N.E. 2d at 473. However, Beals stands for no such proposition; in
fact, the opinion explicitly repudiated an insurer’s ability to
challenge its duty to defend with extrinsic evidence.
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Burd, 267 A.2d at 8-9. The victim then sued the insured for
damages, alleging both intentional and unintentional torts. The
insured in turn sued the insurer when it refused to defend the
civil suit on the ground that the policy excluded coverage of
intentional bodily injury. The New Jersey Suprene Court held that
a conflict of interest obviated the insurer’s duty to defend
because it was unclear whether the ultimte grounds for recovery
(if any) would be based on negligence (and not on an intentional
tort, which the policy excluded). The solution: “translate [the
insurer’s defense] obligation into one to reinburse the insured if
it is later adjudged that the claim was one within the policy
covenant to pay.” 1d. at 10. This made sense, the New Jersey
court expl ai ned, because the purpose of the “covenant is to defend
suits involving clains which the carrier would have to pay if the
claimant prevailed in the action.” 1d.

Al t hough ot herwi se sound, Burd strikes a discordant tone with
Beal s. Both cases addressed simlar situations, but conpeting
i deas about an insurer’'s duty to defend led to significantly
different results. Burd understood the duty to defend to be
coextensive with the duty to indemify (at least in the critical
respect discussed). See Burd, 267 A 2d at 10. Wen a conflict of
interest prevented an insurer from controlling its insured s
defense, the court made the duty to defend contingent upon an

insurer’s ultimate duty to indemify. 1d. This was not an option
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i n Beal s because, under Rhode Island |l aw, the duty to defend is far
nore expansive than the duty to indemify —an observation that
necessarily inplies that an insurer may have to defend a suit that
it may not have a coverage obligation in the end. See Beals, 240

A . 2d at 403; see also Flori, 388 A 2d at 26; see also 1 Allan D.

Wndt, Insurance Clains & D sputes: Representation of |nsurance

Conpani es & Insureds, 8 4:4 (5th ed. 2007) (recognizing that many

courts have refused to align thensel ves with the New Jersey Suprene
Court’s holding in Burd).

From a policy perspective, Century's call for the use of
extrinsic facts appears to be a sensi bl e response to | aconi ¢c CERCLA
conpl ai nts and i nordi nately hi gh costs of defendi ng CERCLA acti ons.

See Hecla Mning Co. v. NH 1Ins. Co., 811 P.2d 1083, 1095-98

(Colo. 1991) (Mullarkey, J., dissenting) (arguing that the
majority’s rigid adherence to the pleadings test unfairly
prejudices insurers in CERCLA actions). But cl oser exam nation
reveal s a cunning attenpt at an end run around the duty to defend.
The weakness in this play, however, is that Century has not offered

a single undisputed extrinsic fact that would elimnate the

potential for coverage in this case. See Mntrose, 861 P.2d at

1156 (“[Where extrinsic evidence establishes that the ultimte
gquestion of coverage can be determined as a nmatter of |aw on
undi sputed facts, we see no reason to prevent an insurer from

seeki ng summary adj udi cation that no potential for liability exists
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and thus that it has no duty to defend.”); see also Providence

Journal, 938 F. Supp. at 1074, 1079 (holding that the insurer did
not have a duty to defend or i ndemi fy because the i nsured admtted
that the discharge of liquid waste at the Site was expected or
i ntended fromthe standpoint of the insured, even though that fact
was not alleged in the chargi ng docunents).! As catal ogued in the
Court’s pre-trial rulings, several issues of material fact
surrounded the discoverability of dioxin at the Site in 1969. The
parties dedicated a sizable portion of the ensuing six-week trial
to those issues, which the jury ultimtely, but not inevitably,

resolved in Century’'s favor.'® It is no great surprise then that

" Tellingly, even the cases upon which Century relies (with
the exception of Burd) appear to require such a show ng. See
Delta, 96 F.3d at *1 (review ng “uncontroverted” facts pertaining
to the initial publication date); W _ Heritage, 998 F.2d at 313
(review ng “undi sputed facts extraneous tothis petition”); Mllers
Mut., 552 N. E. 2d at 255, 257 (review ng an “undi sputed affidavit”).

8 For good reason, Century has retracted its argunent,
advanced in previous nenoranda, that it does not have to defend
Emhart because the jury found no indemity obligation. An
indemmity finding favorable to an insurer does not erase that
insurer’s defense obligations, as long as the pleadings test has
been satisfied. See Travelers Indem Co. v. Ins. Co. of N. Am,
886 F. Supp. 1520, 1526 (S.D. Cal. 1995) (“If, despite a potenti al
for coverage as alleged in the conplaint, the insurer successfully
proves that no potential for coverage existed, the duty to defend
ceases at the time such proof is nade. Such proof does not,
however, retroactively delete the duty to defend as it had exi sted
up to the point of proof.”). Rather, once triggered, the duty to
defend continues until a finding that the clains do not fall within
the risk of coverage; here, the date of the jury' s verdict. See
Shel by, 767 A . 2d at 77 (“The plaintiff has a duty to defend the
underlying action at trial until there has been a finding of fact
that the cause of the coll apse was excl uded fromcoverage under the
policy or until a settlenent has been reached.”). OQherwise, in
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Century has not identified any extrinsic evidence establishing that
“the ultimate question of coverage can be determ ned as a matter of
| aw on undi sputed facts.” Montrose, 861 P.2d at 1159; see also

City of Johnstown v. Bankers Standard Ins. Co., 877 F.2d 1146, 1149

(2d Gr. 1989) (holding that insurers had not met their burden to
show t hat they had no duty to defend a CERCLA action, “whether that
duty i s nmeasured agai nst the underlying CERCLA conpl aint al one, or
against the record as a whole”) (citations omtted). Al'l owi ng
Century to obviate its duty to defend based on what were at al
relevant tines di sputed extrinsic facts would effectively erode the
di stinction, under Rhode Island | aw, between the duties to defend
and i ndemify. See Beals, 240 A 2d at 403. This Court is neither
willing nor able to permt that.

3. The Excess Policy. The inquiry turns to the Excess

Policy, which, although simlar to the Primary Policy in scope of
coverage, calls for separate anal ysis because of certain provisions
that Century clains anticipate its duty to defend. Century
observes that the indemity obligations of the Excess Policy
trigger when Enmhart becones legally obligated to pay damages

because of property danmage caused by an occurrence and when eit her

cases where coverage is possible but unlikely, a cunning insurer
woul d deny an estinmabl e defense request based on the probability
that it will not have to cover the claimin the end. See United
Nat’| Ins. Co. v. Frontier Ins. Co., 99 P.3d 1153, (Nev. 2004)
(observing that the duty to defend is broadly construed so as to
prevent the insurer from evading its duty to provide a pronpt
def ense).
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(1) aclaimfalls within the terns of coverage of the Excess Policy
but not the Primary Policy or (2) the Primary Policy's limt of
liability is exhausted because of property damage during the policy
period. Pointing to the latter requirenent, Century argues that
Emhart has not proven exhaustion and that a defense under the

Excess Policy does not lie until Enmhart does so. See, e.g., United

States Fidelity & Guar. Co. v. Federated Rural Elec. Ins. Corp., 37

P.3d 828, 833 (Ckla. 2001) (“Most courts reject the argunent

that if a claimagainst the insured is for a sumgreater than the
primary coverage the excess insurer should be required to
participate in the defense even though the primary policy is not

exhausted.”); 14 Couch on Insurance 8§ 200:45 (Lee R Russ, et al.

eds., 3d ed. 1995) (“On the other hand, it had been held that where
a claimwhich exceeds policy limts has nerely been asserted, and
the policy limts have not been paid over, an excess insurer is not
obligated to defend.”).

Emhart, who has the burden to establish exhaustion, see Ins.

Co. of NN Am v. Kayser-Roth, Corp., 770 A 2d 403, 416-17 (R 1.

2001), responds that Century nust defend under the Excess Policy
because the chargi ng docunents made it abundantly clear that the
costs of conplying with the EPA' s renedi ation requirenents would
wel | exceed the Primary Policy’'s $100,000 |imt of liability. See,

e.q., Am Fanily Life Assurance Co. v. U S. Fire Co., 885 F. 2d 826,

832 (11th G r. 1989) (holding that excess insurer was obligated to
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defend once it becane clear that the primary policy would not cover

the insured’s liability); 14 Couch on Insurance § 200:45 (“Sone

courts have held that an excess carrier nust participate in the
defense and share in the cost of defense when it is clear that the
potential judgnment against the insured nmany be substantially
greater than the amount of the primary policy limts.”).

In the absence of specific instructions in the insurance
contract, the requirenments for exhaustion are, as the authority
above suggests, unsettled. Here, the question is alnost entirely
academ c. Any doubt that the possible extent of Enhart’ s liability
woul d exceed $100, 000 has | ong since vanished. Prior to trial the
parties stipulated that “[t] hrough June 2006, Emhart has incurred
costs in the amount of $711, 732.00 for perform ng the work required
by the three orders issued by the EPA.” How Century could agree to
this stipulation and yet cont est exhaustion is beyond
conprehensi on. The obvious inplication of the stipulation is that
the Primary Policy’'s limt of liability was exhausted | ong ago. 1In
fact, a review of the record reveals that Enmhart’s i ndemnification
expenses exceeded $100,000 in COctober 2001, three nonths before
this lawsuit was filed. See supra Part I11.C 2 (discussing the
rather unique tinme line in this case). Accordingly, Century was
obliged to defend Enmhart under the Excess Policy unless it can show

that a limtation or exclusion applied.
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Century’s argunent that Emhart cannot prove exhausti on because
Century “has not paid anything to Emhart under the Primary Policy
for the underlying clainf is |ikew se unavailing. In critica
respect, the Excess Policy conditions coverage on the event that
the “l'imts of liability of the underlying insurance are exhausted
because of . . . property danmge.” Like the Primary Policy,
Century’s duty to defend triggers under the Excess Policy in the
event of “any suit against [Enmhart] seeking danages on account of

property damage.” As this |anguage nakes plain, the only
qualification for exhaustionis “property damage,” which the Excess
Policy defines as “injury to or destruction of tangible property.”
No reasonable construction of the Excess Policy would require
paynment from Century’s coffers as a prerequisite for exhaustion

See Am_Commerce Ins. Co. v. Porto, 811 A 2d 1185, 1192 (R I. 2002)

(observing that the proper test is “not [] what the insurer may
have intended the policy to cover or exclude, but rather what an
ordinary reader of the policy would have understood the policy’s
terms to nean if he or she had read thent). Courts presented with

this precise question have concluded simlarly. See, e.qg., Pac.

Enpl oyers Ins. Co. v. Servco Pac. Inc., 273 F. Supp. 2d 1149, 1154

(D. Haw. 2003) (distinguishing between policy |anguage that
requi res exhausti on because of property damages and exhaustion by
paynment of judgnments and settlenents). To hold otherw se woul d

allow Century to avoid liability under the Excess Policy by
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wrongful ly hol ding out under the Primary Policy. This would be a
perversion of the exhaustion requirenent.

In a final attenpt to avoid its duty to defend under the
Excess Policy, Century points to the Exclusion of Waste Products
Endor senment, which excludes “[i]njury to or destruction of property
caused by intentional or willful introduction of waste products,
fluids or materials . . . irrespective of whether the insured
[ possessed] know edge of the harnful effects of such acts.”
According to Century, the charging docunents allege that Metro-
Atl antic caused the contamnation at the Site by intentionally
i ntroduci ng waste products. Because the waste-product exclusion
explicitly states that the Excess Policy does not apply to such
activity, Century contends that it need not provide Enhart with a
def ense under the Excess Policy.

Century has the burden to prove that the waste-product

exclusion applies. See Children’'s Friend & Serv. v. St. Paul Fire

& Marine Ins. Co., 893 A 2d 222, 229 (R 1. 2006) (requiring an

insurer to prove that a professional services endorsenent that was
not attached to the policy was properly part of it). As previously
di scussed, that burden requires Century to show that the charging
docunents do not provide any potential for coverage in |light of the
Excess Policy’s exclusionary | anguage. See Flori, 388 A 2d at 26;

Beal s, 240 A.2d at 403; see also Montrose, 861 P.2d at 1156. | f

Century cannot do so, it nust defend Emhart wunder the Excess
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Pol i cy. See Porto, 811 A 2d at 1196 (“If the type of injuries
suffered are excluded from coverage under the |anguage of the
policy, no right to coverage or duty to defend the insured

exists.”); see also Providence Journal, 938 F. Supp. at 1074, 1079

(hol ding that a pollution exclusion barred insurer’s duty to defend
and i ndemi fy).

Laying the charging docunents alongside the circunscribed
| anguage of the waste-product exclusion as the pleadings test
requires, it becones apparent that Century has failed to satisfy
its burden. The cl osest | anguage i n the chargi ng docunents hel pf ul
to Century’s position is as follows. The PRP Letter states that
the EPA “has docunented the release or threatened release of
hazardous substances or pollutant or contam nants at the Site.”
The First Admnistrative Oder alleges that “[t]he chem cal
conpanies [] buried druns and other containers at the Site,” and
that “[t]he chem cals manufactured by these conpanies included
hexachl or ophene.” The Second and Third Adm nistrative Oders
state, in identical |anguage, that “[e]vidence suggests that the
operations of the chem cal conpanies and the drum reconditioning
facility at the Site resulted in releases and threats of rel eases
of hazardous substances at the Site.” None of these docunents

allege the intentional or willful introduction of waste products at

the Site, see Porto, 811 A . 2d at 1196, and Emhart has not conceded

that Metro-Atlantic engaged in such conduct, see Providence
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Journal, 938 F. Supp. at 1079. Neither do these docunents allege

the unintentional or involuntary introduction of waste products

such that would clearly renmove Enmhart’s claimfromthe specter of
excl usi on, but under | ong-settled Rhode Island | aw, “doubt nust be
resolved against [the insurer],” Flori, 388 A 2d at 27, as

explained in greater detail above. See also Montrose, 861 P.2d at

1156.

The Interim Final Renedial Investigation (the *“Renedi al
| nvestigation”), which Century touts in a suppl enmental menorandum
contains the sanme neutral allegations that saturate the charging
docunents. ! For exanple, 8 7.1.1, entitled “Primary Sources of
Contam nation,” is entirely equivocal:

Trichl orophenol s were shipped to the site, where it
is believed that hexachl orophene was manufactured in
approxi mately 1965. [ Hexachl or oxant hene] and di oxi n were
byproducts of this process. The building where this
process is believed to have taken place was | ocated on
t he east bank of the Wonasquatucket River . . . . Oher
chem cal processes al so occurred and coul d be the source
of other contami nants at the site.

1 The Renedi al Investigation was issued by an environnental
consulting firmon behalf of the EPA in June 2005. Century clains
t hat “It] he EPA s al | egati ons i ncl ude t he [ Renedi a
| nvestigation],” inplying, it wuld seem that, if the Renedia
| nvestigation did in fact allege the intentional or wllful
i ntroduction of waste products (it does not), Century’'s decisionin
2000 not to defend Enmhart under the Excess Policy was proper. This
contention borders on frivolous. If anything, the Renedial
| nvestigation nerely would have discontinued Century’'s duty to
defend as of June 2005, not five years earlier. See supra note 18.
In any event, the Renedial Investigation fails to show that there
is no potential for coverage.
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The followng section, entitled “Primary Rel ease and Transport
Mechani snms,” is equal ly specul ati ve:

Chem cals were apparently released directly to the
ground, buried, and possibly discharged directly to the
Whonasquatucket River. . . . Discharge of chemcals
directly into the river, overland fl ow of chem cals, and
erosion and transport of contam nated source area soils
by surface runoff resulted in contam nation of surface
wat er and sedinent in the adjacent river and ponds and
tailrace on the east side of the site.

The spatial distributions and concentrations of dioxin
(primarily 2,3,7,8-TCDD) and [ Hexachl or oxant hene] i n soil
and sedi nment suggest that these contam nants nay have
been rel eased to t he Whonasquat ucket River via the direct
di scharge of di oxi n-bearing waste. D oxins/furans, PCBs,
pestici des and ot her chem cals al so probably mgrated to
the river and Allendale Pond via surface runoff and
erosion of contam nated soils fromthe source area.

An earlier section, purporting to analyze the results of a
“forensic review,” conveys the foll ow ng “conceptual nodel”

Di oxi ns (primarily 2,3,7,8-TCDD), furans, and
[ Hexachl or oxant hene] were generated as hexachl or ophene
byproducts that were discharged directly into the
Wbonasquat ucket Ri ver. 2,3,7,8-TCDD and
[ Hexachl or oxant hene] ratios are not constant because of
variations in the hexochl orophene production process;
however, the co-occurrence of [Hexachl oroxanthene] and
2,3,7,8-TCDD above background |evels in sedinents from
Al | endal e Pond t o downstreamof Manton Dami ndi cat es t hat
the contamnants cane from the nmanufacture of
hexachl orophene on the [] site.

These conjectural statements fail even to identify Enmhart’s

predecessor, |et alone accuse it of the intentional or wllful

i ntroduction of waste products.
The application of the pleadings test here may seem unduly

burdensonme on Century, but Rhode Island precedents are clear. O
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course, INA could have chosen to exclude the introduction of waste
products generally without qualification. It did not. (In fact,
the record shows that | NA nodi fied the Excess Policy to incorporate
t he nore narrow wast e- product excl usi on (Endorsenent 6) in place of
an absolute pollution exclusion (Endorsenment 5) that, all parties
agree, would have barred Enmhart’s clains in this case.) As
written, the waste-product exclusion does not negate the potenti al
for coverage in this case; Century therefore cannot rely on it to
avoid its duty to defend.

4. The Unbrella Policy. Not wi t hst andi ng Century’s

def ense obligations under the Excess Policy, OneBeacon argues that
an absol ute pollution exclusion obviates its duty to defend Enmhart
under the Excess Unbrella Policy No. S-16-07084 (the “Unbrella
Policy”). First, OneBeacon calls for the reformation of the
Unbrella Policy based on a so-called scrivener’s error. The
Unbrella Policy provides that it is “subject to all the terns and
conditions of Policy No. XBC64674.” As it turns out, Policy XBC
64674 is an expired excess insurance policy that Century issued to
Crown Chemcal Co. (“Crown Chemcal”), Crown Mtro s imediate
predecessor. OneBeacon maintains that its underwiter m stakenly
identified the expired XBC 64674 policy, and that the parties
really intended that the Unbrella Policy would “followfornf to the
super cedi ng Excess Policy (XBC 46961, discussed at |ength above)

then in effect. This distinction is inportant because the expired
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XBC 64674 policy has no pollution exclusion of any kind; the Excess
Pol i cy does. Second, OneBeacon argues that, properly reforned, the
Unbrella Policy incorporates an absol ute pollution excl usion that
unequi vocal |y precludes coverage in this case. OneBeacon observes
that, at the tinme the Unbrella Policy was i ssued, the Excess Policy
cont ai ned an absol ute pol | ution excl usi on (Endorsenent 5);2° | ater,
the Excess Policy was anended by Endorsenent 6, which superceded
Endorsenent 5 and added a narrower pollution exclusion: the now
fam |iar waste-product exclusion. However, accordi ng to OneBeacon,
after the Unbrella Policy issued, it could be nodified only by an
endorsenment to the Unbrella Policy itself, not sinply by an
endorsenent to the Excess Policy. Thus, because Endorsenent 6 did
not purport to nodify the Urbrella Policy, OneBeacon contends that
the absolute pollution exclusion of Endorsenment 5 applies to bar
Emhart’ s cl ai ns.

Cenerally, toreforma contract, “it nust appear by reason of
mut ual m stake that the parties’ agreenent fails in sonme materi al
respect to reflect correctly their prior understanding.” Yate v.
HIll, 761 A.2d 677, 680 (R I. 2000). By definition, “[a] nutua
m stake is one comon to both parties wherein each | abors under a

m sconception respecting the sane terns of the witten agreenent

20 |n pertinent part, Endorsenent 5 reads: “(Except wth
respect to the products hazard), such insurance as is afforded by
this policy or any ot her endorsenent thereto shall not apply to any
claim for damages arising out of contam nation or pollution of
| and, air, water or other real or personal property.”
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sought to be [refornmed].” Dubreuil v. Allstate Ins. Co., 511 A 2d

300, 302-03 (R 1. 1986). Because contract |aw attaches great
weight to the witten expression of an agreenent, nutuality of
m st ake must be proved by cl ear and convi nci ng evi dence. Kornstein

v. Almac’s, Inc., 201 A 2d 645, 648-49 (R I. 1964); Vanderford v.

Kettelle, 64 A 2d 483, 487 (R 1. 1949); Restatenent (Second) of
Contracts 8 155 cnt. c. (1981). These requirenments apply with

equal force to insurance policies. Hopkins v. Equitable Life

Assurance Soc’y of the U.S., 270 A 2d 915, 918 (R I. 1970); Ferla

v. Commercial Cas. Ins. Co., 59 A 2d 714, 716 (R 1. 1948).

In recent years, reformation based on a scrivener’s error has
not received a great deal of attention in Rhode Island courts, and
this witer’s research has revealed no case in this jurisdiction
however outnoded, that has addressed the issue head-on. See

Patterson v. Atkinson, 37 A 532, 532-33 (R 1. 1897) (hol ding that

a nortgage was valid even though, on account of a scrivener’s
error, it purported to convey the entire property when, in fact,
the nortgagor maintained only a half interest in the property and
the parties had i ntended to convey only that half interest); Cannon
v. Beaty, 34 A 1111, 1111-12 (R 1. 1896) (refusing to reform a
deed that contained a scrivener’s error because a statute precluded

the execution of the deed in the first place); Alny v. Daniels, 4

A. 753, 755 (R I. 1886) (declining to consider reformation argunent

based on a scrivener’s error because the matter was not properly
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before the court); Dinman v. Providence, Warren, & Bristol R R Co.,

5 RI. 130, 1858 W 2576 at *1-*2 (R 1. 1858) (holding that an
agreenent contained in a subscription book could not be reforned
when the plaintiff had m stakenly subscribed for doubl e the anount
of stock).

Emhart uses this dearth of authority as a basis for its
argunment that there can be no reformation, regardless of
OneBeacon’ s intentions, w thout clear and convinci ng evi dence t hat
the insured (as well as the insurer by way of its underwiter’s
error) intended for the Unmbrella Policy to follow form to the
Excess Policy. OneBeacon responds that nmutuality of m stake i s not
necessary where, as here, the mstake is due to the clerical error
of the scrivener. The rationale for this departure essentially is
that the mstake is mutual in the sense that the scrivener did not
properly nenorialize or transcribe what either party actually

intended. 2 Couch on Insurance 8 27:28 (Lee R Russ, et al. eds.,

3d ed. 1995); see Nash Finch Co. v. Rubloff Hastings, L.L.C., 341

F.3d 846, 849-50 (8th Gr. 2003) (construing Nebraska law); Int’]

Uni on of Elec., Elec., Sal aried, Mach. and Furni ture Wrkers, AFL-

ClOv. Murata Erie NN Am, Inc., 980 F.2d 889, 907-08 (3d GCrr.

1992) (construing Pennsylvania |aw within the context of ERI SA);

Cincinnati Ins. Co. v. Fred S. Post, Jr., Co., 747 S.W2d 777, 781-

82 (Tenn. 1988); Geoghegan v. Dever, 194 P.2d 397, 403 (Wash.

1948); see al so OneBeacon Am Ins. Co. v. Travelers Indem Co. of
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I1l., 465 F.3d 38, 41 (1st CGr. 2006) (observing that “‘[t]he
classic case for reformation” is when the nutual m stake can be
traced to a typo or transcription error”) (quoting E. Allen

Farnsworth, Farnsworth on Contracts 8 7.5 (2001)). For evidence of

the parties’ wunitary intention that the Unbrella Policy would
follow formto the Excess Policy (as opposed to the expired XBC
64674 policy), OneBeacon observes that the Unbrella Policy
identifies Crown Metro (not Crown Chem cal) as the naned insured.
Al so, OneBeacon’s underwriter, Vincent Puccio, testified that it
was not his practice to underwite excess unbrella coverage subj ect
to the ternms and conditions of an expired underlying excess policy.
Mor eover, OneBeacon posits that, wthout sonme specific reason in
mnd, it would be nonsensical for an insured to procure an
addi tional |ayer of excess coverage that would not follow formto
the existing |layer beneath it; here, the Excess Policy.

At first blush, OneBeacon’s call for reformation is
conpel l'i ng. But, in the end, reformation would be a pointless
remedy under the circunstances of this case. Were the Unbrella
Policy to be reforned as requested, OneBeacon coul d succeed only if
the Court agreed that it should have its cake and eat it too.
OneBeacon argues that Endorsenent 6 did not nodify the (properly
refornmed) Unbrella Policy because OneBeacon did not explicitly
consent to it. Here, Onebeacon cannot succeed. | f OneBeacon

intended for the Unbrella Policy to follow form to the Excess
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Policy, it must have been aware that the terns of that policy were
subj ect to change. The applicable provision in the Excess Policy
provides that “the ternms of this policy [shall not] be waived or
changed, except by endorsenent issued to form a part of this
policy.” The Unbrella Policy could have provi ded a separate neans
of nodification. For exanple, a section entitled “Exceptions”
states that “[t]his insurance differs from the Policy which it
follows in the followng particulars,” and goes on to set a
different limt of liability and premum A subcategory entitled
“QGther” provides an ideal space where OneBeacon could have
addressed its nodi fication concerns. The category is conspicuously
| eft blank.? The conclusion to draw fromthis onmission is that
OneBeacon set a premumthat reflected the risk that an endor senent
to the Excess Policy mght anplify its scope of coverage (as
Endorsenent 6 certainly did). The upshot is that, by claimng that
the Unbrella Policy followed formto the Excess Policy, OneBeacon
effectively consented to the incorporation of Endorsenent 6. See

GenCorp, Inc. v. Am Int’|l Underwiters, 178 F.3d 804, 812-13 (6th

Cr. 1999) (allowing the incorporation into a follow form excess
policy of an absolute pollution exclusion that was added to the
primary policy after the policy period had ended and that was nade

retroactive to the i ssuance of the primary policy); Geat Atl. Ins.

2l Al'so conspicuous is the fact that when OneBeacon received
a courtesy copy of Endorsenent 6 in the mail, it did nothing to
di spute the nodification.
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Co. v. Liberty Mut. Ins. Co., 773 F.2d 976, 978 (8th Cr. 1985)

(hol ding that an excess insurer had to follow formto a primary
policy that the primary insurer and the insured refornmed to i ncl ude
aterritorial endorsenent to correct a clerical error); Pub. Util.

Dist. No. 1 v. Int’l Ins. Co., 881 P.2d 1020, 1027 (Wash. 1994)

(hol di ng that an excess insurer was bound by a retroactive errors-
and- om ssi ons endorsenent added to the primary policy afterwards).
In the | ast act, however, OneBeacon is saved from Century’s

fate by a deus ex machina of sorts: the Unbrella Policy's

exhaustion requirenment and the timng of the jury verdict.
OneBeacon’s duty to defend Emhart under the Unbrella Policy is
subject to the exhaustion of the Excess Policy’'s $1 million limt
of liability (the threshold is $1.1 nmillion with the addition of

the Primary Policy’'s imt). Cf. Liberty Mut. Ins. Co. v. Harbor

Ins. Co., 603 A 2d 300, 302 (R 1. 1992) (holding that the duty of
a true excess insurer to indemify the insured does not attach
until the primary policy has been exhausted). Any duty to defend
Emhart in the present case, however, ceased as of the date the jury

found in favor of the insurers on the issue of indemity.?? See

22 Emhart disputes this on the grounds that it is an “i nnocent”
party to the CERCLA action and is therefore entitled to an unendi ng
defense by its insurers. Enmhart cites no authority to support this
posi tion. This witer has found several that, in addition to
Shel by, supra, definitively reject it. See, e.q., Conway
Chevrolet-Buick, Inc. v. Travelers Indem Co., 136 F. 3d 210, 213-15
(1st Gr. 1998) (holding that the district court’s partial grant of
sumary judgnment relieved the insurer of its duty to defend because
the clains that renmained were clearly excluded from coverage);
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Shel by, 767 A.2d at 77 (“The plaintiff has a duty to defend the
underlying action at trial until there has been a finding of fact
that the cause of the coll apse was excl uded fromcoverage under the
policy or until a settlenment has been reached.”). As a practi cal
matter, the only relevant inquiry now is whether the Excess
Policy’'s Iimt of liability has been, by the date of the jury
verdict (October 19, 2006), “exhausted because of . . . property
damage.” All parties agree that is has not. |Indeed, Enmhart, who

bears the burden of proof on this issue, see Kayser-Roth, 770 A 2d

at 416-17, stipulated that “[t]hrough October 19, 2006, the
i ndemi fication costs incurred by Enhart did not exceed $1.0
mllion.”

Attenpting to avoid this result, Enmhart argues that OneBeacon
was required to “drop down” and defend Emhart under the Unbrella
Policy after Century wongfully refused to provide a defense. See

14 Couch on Insurance 8§ 200:46 (“If a primary insurer denies

coverage, the excess insurer would be obligated to defend.”).

However, this argunment ignores OneBeacon’s status as a true excess

Li berty Mut. Ins. Co. v. FAG Bearings Corp., 153 F.3d 919, 922-24
(8th Cir. 1998) (holding that the insurer nust continue to defend
the insured “so long as there remai ned any question as to whet her
t he underlying cl ainms were covered by the policies”); Snug Harbor,
Ltd. v. Zurich Ins., 968 F.2d 538, 545 (5th Cr. 1992) (holding
that “[a]lthough the outer boundary of a policy’ s potential
coverage may be expansive, an insurer’s duty to defend ceases
there”); 14 Couch on Insurance 8 200:29 (“An insurer’s duty to
defend is a continuing one and continues until the underlying
action is resolved, or it is shown that there is no potential for
coverage.”) (footnotes omtted).
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insurer, see Liberty Mut. Ins. Co., 603 A 2d at 302; 1 |nsurance

Cains & Disputes 8 4:11 (obligation to “drop down” does not apply

to excess policies that require exhaustion of underlying policies
as a precondition to coverage), and incorrectly assunes that the
chargi ng docunments clearly assert that renediation costs would

exceed $1.1 mllion. See 1 Insurance Cains & Disputes 8§ 4:11

(observing that a non-true excess insurer may have an obligation to
“drop down” if “the claim against the insured exceeds the policy

limts of the underlying insurance”); see also Hocker v. N.H 1Ins.

Co., 922 F.2d 1476, 1484-85 (10th Cir. 1991); Am_ Fanmily Life

Assurance Co. v. U S. Fire Co., 885 F.2d 826, 832 (11th Cr. 1989);

N.H. Indem Co. v. Budget Rent-A-Car Systens, Inc., 64 P.3d 1239,

1243 (Wash. 2003). As Emhart itself concedes, “none of these
docunents expressly listed renediation costs in excess of
$1, 000, 000" such that mght have triggered OneBeacon’s duty to
defend under this theory.

The difficulty for Emhart at this juncture is that the jury
verdict created a clear end-date for any defense obligation that
may have existed (and for Century, did in fact exist) up to that
poi nt . Before then, the exhaustion of the Unbrella Policy was
sinply a condition that presumably would have been satisfied at
sone tinme in the future, and did not then affect Emhart’s call for
declaratory relief. But when the jury found no coverage,

exhausti on becane a present and yet-unrealized requirenment w thout
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whi ch OneBeacon’s duty to defend could not trigger. Hi ndsi ght
reveal s that Enmhart bears sonme neasure of responsibility: had it
waited to file suit until exhaustion had run its course, today’s
outcone may very well have been different. As circunstances
unravel ed, however, OneBeacon’ s ganble in refusing to defend Enmhart
paid off; for Century, it did not.

B. Breach of the Duty to Defend

Because Century had a duty to defend Emhart, but failed to do
so, the inquiry turns to danages, the proper neasure of which is
t he subj ect of sone dispute.

1. Def ense Costs as a Measure of Danmges. Century’s

primary argunent here is that the defense costs that Emhart had
i ncurred as of Cctober 19, 2006 ($4, 740,617.92) were unreasonabl e,
and that it i1s entitled to a discount for all wunreasonable
expendi t ures. Century takes particular issue wth Emart’s
attorneys’ fees ($4, 408, 958.80 or 93%of the total defense costs).
First, Century argues that it is not responsible for costs
generated before Emhart’s tender of defense under the Excess Policy

(Novenber 22, 2000).2® Second, Century challenges four discrete

28 Uncharacteristically, Enhart does not appear to contest this
argunent. (See Dkt. Entry #517, Pl.’s Proposed Findings of Fact
and Concl usions of Law 4-6.) Although Century is likely correct,
see, e.d., Elan Pharm Research Corp. v. Enployers Ins. of Wausau,
144 F.3d 1372, 1381-82 (11th Cr. 1998) (applying CGeorgia |aw);
Lafarge Corp. v. Hartford Cas. Ins. Co., 61 F.3d 389, 399 & n. 19
(5th Cr. 1995) (applying Texas law); Hartford Accident & |ndem
Co. v. @lf Ins. Co., 776 F.2d 1380, 1382-84 (7th Cr. 1985)
(applying Illinois law), the issueis far fromsettled. See, e.qg.,
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pursuits that it clains were not reasonably related to Enmhart’s
defense because they had little to no chance of success: (1)
asserting a non-successorshi p defense; (2) chall engi ng t he proposed

consent decrees of two other PRPs, United States v. Brook Vill age

Assocs., No. 05-195, 2006 W 3227769 (D.R 1. Nov. 6, 2006): (3)

sui ng the Buonanno estate, In re Estate of Buonanno, 909 A 2d 494

(R 1. 2006); and (4) filing a claimin the Chapter 11 bankruptcy
proceedi ngs agai nst the parent corporation of a now defunct PRP
Third, Century contends that the entire fee award shoul d be reduced
by 35% for inproper tinme-keeping and inflated hourly rates.

Emhart responds essentially with an estoppel argunent. | t
argues that Century should not be allowed to contest the
reasonabl eness of the fees it was forced to shoul der as a result of

Century’s breach. To support this hypothesis, Emhart touts Taco

Bell Corp. v. Cont’l Cas. Co., 388 F.3d 1069 (7th Cr. 2004)

There, much like here, an insurer (Zurich) that breached its duty
to defend argued that the insured (Taco Bell) had overpaid its
| awyers in the underlying litigation. The Seventh Crcuit refused
to give Zurich a forumto voice its objection. Witing for the

panel, Judge Posner observed that Taco Bell had a powerful

Sherwood Brands, Inc. v. Hartford Accident & Indem Co., 698 A 2d
1078, 1083-87 (M. 1997) (reviewing an insurer’s obligation to
reinburse its insured for pre-tender defense costs in a variety of
contexts). But in the wel conmed absence of controversy, the Court
will credit Century’' s reinbursenent obligation the amount of
defense costs Enhart incurred before Novenber 22, 2000
($151, 713. 91).
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incentivetomnimze its | egal expenses because of the uncertainty
surroundi ng rei nbursenent, and “where there are market incentives
to econom ze, there is no occasion for a painstaking judicia
review.” Taco Bell, 399 F.3d at 1076. He conti nued,

al though Zurich's policy entitled it to assune Taco
Bell's defense, in which event Zurich would have
sel ected, supervised, and paid the | awers for Taco Bel

inthe Wench litigation, it declined to do so —ganbl i ng
that it would be exonerated froma duty to defend —wi th
the result that Taco Bell selected the |awers. Had
Zurich mstrusted Taco Bell's incentive or ability to
econoni ze on its legal costs, it could, while reserving
its defense that it had no duty to defend, have assuned
t he def ense and sel ected and supervi sed and paid for the

| awyers defendi ng Taco Bell inthe Wench litigation, and
could later have sought reinbursement if it proved that
it had indeed had no duty to defend Taco Bell. So

presumably it had sone confidence in Taco Bell's
incentive and ability to mnimze | egal expenses.

Id. at 1076-77 (citation omtted). Based on this theory of
econom zation, the court rejected Zurich's challenge as a matter of
I aw.

There is little data to suggest that the Rhode |sland Suprene
Court woul d adopt such an approach. Emhart points to | anguage in

Kayser-Roth where the court remarks: “First State has missed its

opportunity to defend Kayser-Roth agai nst the EPA and cannot now
stand back and quibble with the job Kayser-Roth has done in

defending itself.” Kayser-Roth, 770 A . 2d at 419 (quoting Ins. Co.

of NN. Am v. Kayser-Roth, Corp., No. 92-5248, 1999 W. 813661 at *46

(R1. Super. July 29, 1999)). But judges expect their

pronouncenents to be read in context, Inre AQynpic MIls, 477 F. 3d
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1, 11 (1st Cr. 2007), and the broader context of Kayser-Roth does

not support Enmhart’s position. C oser exam nation reveals that the
court was referring to EPA oversight costs (i.e., indemity costs),
not attorneys’ fees (i.e., defense costs) that, under the | ogic of

Taco Bell, could be mnimzed by a cautious insured. See Kayser-

Roth, 770 A.2d at 419. Moreover, Taco Bell itself is hardly the
wat er shed that Emhart’s argunment inplies. Few courts outside of
the Seventh Circuit have even cited it; of those, none have adopted
its reasoning in the manner advocated by Enmhart.?*

Rat her, the general rule in these situations is that the
initial burden is on the insured to prove that its fees were
reasonable (not on the insurer to prove the negative). E.g.

Liberty Mut. Ins. Co. v. Cont’|l Cas. Co., 771 F.2d 579, 582 (1st

Cr. 1985) (applying Massachusetts law); 14 Couch on Insurance 8

205:76 (“Insureds and the | awer seeking attorney’'s fees for the
insurer’s breach of its duty to defend have the burden of proving
the reasonableness of hourly rates, given the character and
conplexity of the litigation, the attorney’ s experience and ot her
gualifications, and the |locale of the |egal services.”); see also

Col oni al Pl umbi ng & Heati ng Supply Co. v. Contenporary Constr. Co.,

2 To this witer’s know edge, only one court in the country
has considered the question. See Steadfast Ins. Co. v. Purdue
Federick Co., No. X08CV020191697S, 2006 W. 1149207 at *2 (Conn
Super. Apr. 10 2006) (rejecting Taco Bell because Connecticut |aw
did not permt courts to presune that an insured’ s attorneys’ fees
wer e reasonabl e unl ess there was no evi dence of unreasonabl eness,
thus defeating the insured’ s basis for sunmary judgnent).
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Ins., 464 A 2d 741, 744 (R 1. 1983) (requiring the presentation of
“affidavits or testinony establishing the criteria on which a fee
award is to be based’” to “assist a trial justice in determning
what a reasonable fee would be in a given case”). An insurer’s
ability to contest this proffer, however, is sonewhat di m nished
(al though not entirely eradicated). For exanple, second guessing
an insured’'s tactical decisions within the defensive sphere is
general |y precluded, and uncertainties in the nature and extent of
an insured’ s legal representation are to be resolved against the

breaching insurer. See Arenson v. Nat’'|l Auto. & Cas. Ins. Co., 310

P.2d 961, 968 (Cal. 1957). These nuances recognize that, by
breaching its duty to defend, the insurer effectively ceded its
“right and duty” to control the manner and scope of the defense.

____Under Rhode Island law, which governs this question, see

Bl anchette v. Cataldo, 734 F.2d 869, 878 (1st Cir. 1984), an award

of attorneys’ fees nust be fair and reasonable. Fallon v. Skin

Med. & Surgery Centers of RI1., Inc., 713 A 2d 777, 780 (R I.

1998); see Kayser-Roth, 770 A 2d at 419 (cataloging authority in

the insurance context). A |l eading case on the subject teaches
t hat,

[w] hat is fair and reasonabl e depends, of course, on the
facts and circunstances of each case. W consider the
anpunt in issue, the questions of Ilaw involved and
whet her they are unique or novel, the hours worked and
the diligence displayed, the result obtained, and the
experience, standing and ability of the attorney who
rendered the services. Each of these factors is
i nportant, but no one is controlling.
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Palunbo v. U.S. Rubber Co., 229 A 2d 620, 622-23 (R 1. 1967)

(citations omtted); Colonial Plunbing, 464 A 2d at 743 (adding

factors that take into account the “fee customarily charged in the
locality for simlar |legal services” and “the nature and | ength of

the professional relationship with the client”); see also OCG

M croel ectronic Materials, Inc. v. Wiite Consolidated I ndus., |Inc.,

40 F. Supp. 2d 83, 86 (D.R 1. 1999) (noting that an inquiring court
can, based on the Palunbo factors, “nmke concrete findings and
reduce the claim by corresponding, precise anpunts” or “by an

across-the-board discount”).?

> As an interesting aside, these factors mrror (and predate)
t hose developed by the Fifth Crcuit in Johnson v. Ga. Hi ghway
Express, Inc., 488 F.2d 714 (5th Cr. 1974), an influential case
t hat established one of the two nethods for cal cul ati ng attorneys’
fee at the federal |evel. The other nethod is the so-called
“l odestar” nethod developed by the Third G rcuit in Lindy Bros.
Builders, Inc. v. Am Radiator & Standard Sanitary Corp., 487 F.2d
161 (3d Gr. 1973). In this context, a l|lodestar is “the base
amount of the fee to which the prevailing party is entitled
[calculated] by nultiplying the nunber of hours productively
expended by counsel tines a reasonable hourly rate.” Lipsett v.
Bl anco, 975 F.2d 934, 937 (1st Cr. 1992). Although the | odestar
method is generally preferred in fee-shifting cases, see Coutin v.
Young & Rubicam P.R., Inc., 124 F.3d 331, 337 (1st Cr. 1997)
(noting a strong preference for the | odestar nethod in civil rights
cases), no Rhode Island court has applied it under state law. In
fact, a state trial court has rejected it to the extent that it
conflicted with the Pal unbo factors. See Gooding Realty Corp. V.
Bristol Bay CVS, Inc., No. 99-4987, 2001 W. 1643802 at *3 n.1 (R I.
Super. Dec. 17, 2001). However, because Emhart has already
calcul ated a | odestar in the present case, the Court will use that
nunber as a starting point from which to apply the factors
identified in Palunbo and its progeny.
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After review ng these factors, the Court finds that, based on
the circunstances of this case, Emhart has satisfied its burden to
prove that its attorneys’ fees were reasonable. Al t hough the
amount of fees is quite high (about $4.3 million wi thout pre-tender
fees), Emhart’s potential liability is exponentially higher. Wen
all is said and done, EPA oversight costs and natural resource
damages are likely to exceed $100 nmillion. This alone justified,
if it did not demand, a vigorous and nultifarious defense. At the
sanme time, the issues involved in defending the underlying action
were extrenely conplex, making it nore difficult to predict the
i kelihood of success on a particular issue. The successorship
i ssue, for exanple, required a deep understanding of a corporate
paper trail that spanned decades; in addition, many of the
necessary docunents were hard to find or lost. Enmhart ultimately
abandoned the defense, but the initial pursuit was hardly
unreasonabl e, especially considering that success would have
shielded Enmhart from liability altogether.?2® The Buonanno
litigation and the bankruptcy claimfall into simlar categories.
The fact that Enmhart did not have a great deal of success in these
areas says very little. Superfund practice is generally about
m ni m zi ng damages; elimnating them entirely, as Century’'s own

expert witness testified, is rare if not unheard of. Viewed in

26 Century’s criticismhere is particularly bold considering
it too (unsuccessfully) challenged Enhart’s status as a corporate
successor to CGown Metro. See supra Part 11.A 1.
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this Iight, Emhart obtai ned sonme neasure of success in at | east one
area identified by Century: by intervening to challenge two
proposed consent decrees, Enhart ensured that the settlenent funds
were placed in escrow for future renediation efforts (the fear was
that the EPA would use these funds to satisfy past obligations
instead of letting themaccunulate interest that Emhart coul d use
to offset future costs).

Turning to its global challenges, Century requests that the
overall award be reduced by 25% because Enhart chose a |arge
Washington, D.C. firm instead of a boutique or nediumsize
environnental lawfirmin Providence or Hartford. That request is
denied. The going rate for a particular legal service in Rhode
Island is a factor, but it is only one factor anong many. See
Pal unbo, 229 A 2d at 623. There are several reasons why a | arge
corporation |ike Emhart may wish to retain out-of-district counsel

that nmay happen to have higher hourly rates. See Arbor Hill

Concerned Citi zens Nei ghborhood Ass’n v. County of Al bany, 493 F. 3d

110, 119 (2d G r. 2007) (holding that “a district court may use an
out-of-district hourly rate . . . in calculating the presunptively
reasonable fee if it is clear that a reasonable, paying client

woul d have paid those higher rates”); cf. In re Cabletron Sys.

Inc. Sec. Litig., 239 F.RD. 30, 38 (D.N.H 2006) (adopting an

approach that seeks to determ ne the reasonabl eness of a fee award

based on what a lawer would receive if he were selling his
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services in the open market). Many of those reasons are present in
this case. For exanple, Emhart had a long professiona
relationship wth Swindler Berlin (now part of Bi ngham McCutchen’s
Washi ngton office), to whom it would naturally turn for
representation in a high-exposure Superfund case, as it has been

doing for years. See Colonial Plunbing, 464 A 2d at 743. Also, a

corporation (like Emhart) with multiple pendi ng Superfund actions
may reasonably want advice froma core teamof attorneys famliar
with its liabilities and |arger strategic interests. Moreover, a
full-service law firm |ike Bingham MCutchen would be better
positioned to tackle the range of diverse issues that typically
arise in a nore conplicated Superfund case, as they did here
(bankruptcy and trusts and estates cone to mnd). Retaining afirm
wi th a national reputation may be anot her inportant consideration,
especially when the client’s own reputation is on the line. See
Pal unbo, 229 A 2d at 623. As noted earlier, Emhart is essentially
the only economcally viable PRP, and nmay be saddled with much or
all of the costs associated with renmediation. A corporation in
this unenviable position mght reasonably desire premer
representation; equally reasonable would be its desire that its
representation be perceived as such.

Century al so requests a 10% reduction for what it thinks was
an excessive nunber of tinekeepers, a general lack of billing

oversight, the use of quarter-hour billing increments, and vague
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entries. There is sonmething off-putting about this request. After
all, it was Century who wongfully refused to defend Enhart in the
first place. If it had defended Emhart (under a reservation of
rights, for exanmple), Century would have been in a position to
monitor and perhaps prevent the tinme-mnagenent and billing
practices it now decries (and when defense costs approached $1.1
mllion, it could have paid the policy limts and saved m|l1lions).
Busy judges shoul d not be expected to assune that function ex post
on account of an insurer’s ill-considered refusal to defend (nade

in good faith or bad). See, e.qg., Etchell v. Royal Ins. Co., 165

F.RD. 523, 564 (N.D. Cal. 1996) (resolving anbiguities in an
attorney’ s tinme sheets agai nst the breaching insurer). That said,
this Court is unwilling to ignore Enmhart’s own expert, who
testified that approximately 3% of the aggregate fee (or about
$130, 000) was unreasonable. His basis for calculating this figure
is not exactly clear, but it appears to quantify excessive or
ot herwi se unnecessary billing. G ven the Hercul ean task of sorting
t hrough Enmhart’ s vol um nous fee application, the Court accepts this
figure and reduces the fee award accordingly. See OCG

M croel ectronic, 40 F. Supp. 2d at 86 (applying an overall

reduction in the fee award to resolve issues that could not
accurately be defined in terms of hours of service).
One seemngly conplicated issue remains before noving on to

the nore interesting discussion of punitive damages. Century
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argues that, where a claimraises the potential for coverage in
multiple periods, an insurer is only responsible for a “pro rata

share” of the underlying defense costs. See, e.g., Sec. Ins. Co.

of Hartford v. Lunbernens Miut. Cas. Co., 826 A.2d 107, 121-22

(Conn. 2003); Owens-Illinois, Inc. v. United Ins. Co., 650 A. 2d

974, 989-93 (N.J. 1994); Ins. Co. of N Am v. Forty-Eight

| nsul ations, Inc., 633 F.2d 1212, 1225 (6th Cr. 1980). According

to Century, that share is a portion of the reasonabl e def ense costs
(all ocated to each policy) based on the rati o between the periods
of Century’ s coverage (10.5 nonths for the Primary Policy, thirteen
months for the Excess Policy) and the period of dioxin exposure
all eged by the EPA (fifty-eight years). This neans, figuring in
the Court’s 3% discount above, that Century would owe Enmhart
approxi mately $71,000 under both policies, or about 1.5% of the
reasonabl e defense costs (for another telling statistic, consider
that this figure represents about 6% of the policies’ aggregate

limt).?

2" This figure assunes that defense costs accrued at a constant
rate. In all likelihood, they did not. Wth that caveat, the
cal cul ation woul d | ook sonething like this:
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Thi s ar gunent

reasons. The first
t he-risk” method of
| anguage of
“wil

shal |

property damage” and “shal

is wthout

the policies.

allocation) is

pay on behal f of the Insured al

merit for

i nconsi st ent

The Primary Policy says that

many, but

is that proration (often called the “time-on-

with the plain

suns which the | nsured

becone legally obligated to pay as danages because of

have the right and duty to defend any

suit against the Insured seeking damages on account of such

property danage.”

Policy states that,
Century “will
of the retained limt

obligated to pay as damages because of

(Enphasi s supplied.)

whi ch the | nsured shal

Simlarly,

upon the exhaustion of underlying insurance,

indemmify the Insured for ultinmate net | 0ss i n excess

property danmage,” and

($4, 740, 617. 92
- $132, 268. 76
($4, 408, 958. 80
*.03))

Tai | Al | ocat ed Coverage |Pro Rata

Exposur e Def ense Costs Ratio Shar e

(Days) (Hypot heti cal) (Mont hs)
Primary |329/2157 $691, 252. 37 10. 5/ 696 | $10, 368. 79
Policy |[(11/22/00 |(15% of (1.5% of

t hr ough reasonabl e al | ocat ed

10/ 17/01) def ense costs) def ense costs)
Excess |1828/2157 |$3,197,096.79 13/ 696 $60, 744. 84
Policy |[(10/18/01 |[(85% of (1. 9% of

t hr ough reasonabl e al | ocat ed

10/ 19/ 06) def ense costs) def ense costs)
Tot al $4, 608, 349. 16 $71,113. 63
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“Wwll have the right and duty to defend any suit against the
| nsured seeki ng damages on account of such . . . property danmage.”
(Enmphasi s supplied.) Nothing in this language |limts Century’s
defense obligation to a portion of the anobunt that Enhart has
reasonably incurred in the defense of a “suit . . . seeking damages
on account of such . . . property damage.” Under |ong-settled
Rhode Island | aw, “when the terns of an insurance policy are found
to be clear and unanbi guous, judicial construction is at an end.
The contract ternms nust be applied as witten and the parties are

bound by them” Amica Miut. Ins. Co. v. Streicker, 583 A 2d 550,

551 (R 1. 1990). Even when an anbiguity exists, “it wll be

strictly construed against the insurer.” Sentry Ins. Co. V.

Grenga, 556 A .2d 998, 999 (R 1. 1989). This framework itself is
enough to defeat Century’'s conplex (and, based on its ultinate
result here, ridiculous) allocation schene. See Porto, 811 A 2d at
1193 (remarking that “we wll not engage in nmental or verbal
gymastics to hurdle over the plain neaning of the policy’'s
| anguage”).

Al though not in direct terns, the Rhode |Island Supreme Court
endorsed the so-called “all sums” method (sonetinmes sardonically

referred to as the *“pick-and-choose” nethod) in Kayser-Roth.

There, Chief Justice WIllianms, witing for a unaninous court,

| ooked to the “contract principles” appliedin Koppers Co. v. Aetna

Cas. & Sur. Co., 98 F.3d 1440 (3d G r. 1996), for guidance in the
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case before it. Particularly, the witer observed that, “[i]n
Koppers and the case upon which its determnation relies, each
insurer specifically ‘obligated itself to pay on behalf of the
I nsured all suns which the Insured shall becone |egally obligated
to pay as damages because of bodily injury [or property danmage].’”

Kayser-Roth, 770 A 2d at 414 (quoting Koppers, 98 F.3d at 1450)

(emphasis in original) (internal quotation marks omtted). Based
in part on this authority, the court saddl ed nuch of the i ndemity
costs on the breaching insurer in spite of “the existence of
Kayser-Roth's other insurance.” See id. This appears to be in
line wwth the majority of other jurisdictions that have consi dered
t he question, although the issue is far fromsettled. See, e.qg.,

&oodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 769 N.E. 2d

835, 841 (Ohio 2002); Allstate Ins. Co. v. Dana Corp., 759 N E. 2d

1049, 1058-59 (Ind. 2001); Hercules, Inc. v. AlUIns. Co., 784 A 2d

481, 491-92 (Del. 2001); J.H France Refractories Co. v. Allstate

Ins. Co., 626 A 2d 502, 505 (Pa. 1993); Keene Corp. v. Ins. Co. of

N. Am, 667 F.2d 1034, 1047-50 (D.C. Cr. 1981); see also AW

Chesterton Co. v. Mass. Ins. Insolvency Fund, 838 N. E. 2d 1237, 1242

n.3 (Mass. 2005) (declining to address the question, but noting
that the Massachusetts appellate courts have rejected proration in

favor of the “all suns” approach). But see Woddal e Buil ders, 1nc.

v. Ml. Cas. Co., 722 N.W2d 283, 296 (M nn. 2006); Pub. Serv. Co.
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of Colo. v. Wallis & Cos., 986 P.2d 924, 941 (Col o. 1999), and the

cases identified by Century.

The other fly in the ointnent is that tinme-on-the-risk
all ocation is nost commonly associated with the continuous-trigger
t heory. This theory, which had its genesis in the asbestos
context, charges a loss to policies in effect from the tine of
exposure to mani festation. Because the period between exposure and
mani festation is typically quite long, these cases generally
i nvol ve nunerous policies. Courts charged with allocating damages
anong these policies have, as a matter of efficiency nore than
anything el se, opted for an equally dispersive allocation nethod.
This correlation is evident in the very cases Century cites. See,

e.qg., Security Ins. Co., 826 A 2d at 113-14, 121-22 (adopting pro

rata allocation in an asbestos case with a “continuous trigger

situation”); Owens-lllinois, 650 A 2d at 990-96 (simlar, and

criticizing attenpts to couple the continuous-trigger theory with

other forns of allocation); Forty-Eight |Insulations, 633 F.2d at

1224-25 (observing that the court’s adoption of the “exposure
theory,” a precursor to the continuous-trigger theory, provided the

basis for pro rata allocation). But see Pub. Serv., 986 P.2d at

941 (concluding that, “in our view, the use of a continuous trigger
theory neither requires nor precludes the use of tinme-on-the-risk
all ocation”). The problem for Century is that the Rhode Island

Suprene Court has adopted a separate, nore circunscribed trigger
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theory, see CPC, 668 A 2d at 649, described in nore detail supra
Part Il.A 2., and the court has refused to replace it, despite

having at |east two opportunities to do so. See Textron-

VWheatfield, 754 A 2d at 745-46; Textron-Gastonia, 723 A.2d at 1144.

In fact, in Textron-Gastonia, the court expressly declined to

consider a continuous-trigger argunent in light of the test

established in CPC. Textron-Gastonia, 723 A . 2d at 1141; see al so

Truk-Away of R 1., Inc. v. Aetna Cas. & Sur. Co., 723 A 2d 309,

313-14 (R 1. 1999) (simlar). This underm nes the significance of
the authority identified by Century, and thus its pitch for timne-
on-the-risk allocation.

However, Century is entitled to a setoff equal to the anount
of settlenment funds allocated to the defense of the underlying
action ($250,000)2 that Enhart recei ved fromanot her carrier.? See

Kayser-Roth, 770 A 2d at 414 (observing that, in the “appropriate

28 Century accuses the settling parties of colluding to keep
this figure artificially Iow, and argues that it should receive a
setoff for the full anpbunt allocated to the Site ($1 mllion).
Despite an opportunity for limted discovery in the twlight of
this case, Century’'s only basis for this argunent is the fact that
the settling parties allocated nore to i ndemity costs ($750, 000).
However, under Massachusetts |aw, which governs this issue, that
basis alone is insufficient to nodify or otherw se challenge the
allocation of settlenent funds. See, e.q., United States .
Dynam cs Research Corp., 441 F. Supp. 2d 259, 268-69 (D. Mass.
2006) ; Chapman v. Bernard's Inc., 198 F.R D. 575, 577-78 (D. Mass.
2001); Slocum v. Donahue, 693 N E 2d 179, 182 (Mass. App. Ct.
1998); Noyes v. Raynond, 548 N. E. 2d 196, 199 (Mass. App. C. 1990).

2% The identity of this settling insurer is irrelevant; also,
other information contained in the settlenent agreenment i s subject
to a protective order
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case,” a non-settling insurer may be entitled to a setoff for a
settling insurer’s apportioned share of liability) (citing Koppers,

98 F.3d at 1451-55); see also Interlocal R sk Mynt. Trust, 860 A 2d

at 1217-18. Emhart argues that allowng a setoff would reward
Century for refusing to honor its obligations, and woul d di scour age
insurers from reaching settlenents with their insured. These

argunents parrot part of the court’s holding in Kayser-Roth, but

Emhart (again) fails to recognize the distinct backdrop in that

case. |In Kayser-Roth, the court refused to apply a setoff because

First State “hung back” during nulti-party negotiations with the
insured in the hopes of reducing its liability at the expense of
the insurers who had bargained in good faith and reached a

settlenent. See Kayser-Roth, 770 A 2d at 412-15. That is not what

happened here. Nor is there any evidence of bad faith (although
carel essness abounded, see below) that mght conpel a simlar
result. To ignore the settlenent under these circunstances woul d
result in an unjustifiabl e double recovery, a practice condemed in

nurmer ous Rhode |sl and decisions. See, e.q., Pa. Gen. Ins. Co. V.

Cantl ey, 615 A 2d 477, 480-81 (R 1. 1992) (allowing a setoff to

prevent doubl e recovery); Poulos v. Aetna Cas. & Sur. Co., 379 A 2d

362, 365 (R 1. 1977) (recognizing the public policy against double

recovery).
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Al told, Century nust pay defense costs as foll ows:

| ncurred Defense Costs $4, 740, 617. 92
Pre- Tender Credit - $151,713.91
3% Atty Fee Di scount - $127,717.35 (%4, 257,244.89 * .03)
Settlement Of set - $250, 000. 00
Anount Century Must Pay = $4, 211, 186. 66°°
2. | ndermmity Costs as a Measure of Danmges. As an

addendum to its earlier estoppel argunent, Enhart argues that
Century, having breached its duty to defend, cannot contest its

duty to indemify. Enmhart relies on Conanicut Marine Servs., Inc.

V. Ins. Co. of N. Am, 511 A 2d 967 (R 1. 1986). The injury that

gave rise to the action in Conanicut was a run-of-the-mll slip-
and-fall: one of the marina’ s custoners had i njured herself as she
di senmbarked from a notor |aunch operated by the insured. The

cust oner subsequently sued the insured, who unsuccessfully sought
a defense fromits insurance carrier. The insured retained its own
counsel and proceeded to trial, ultimately settling for $18, 000.

The i nsured then sued its insurer to recover the settl enent anmount.

30 I n anot her uncharacteristic nove, Century concedes that the
pol i ci es’ aggregate limt of litability applies only to
i ndemmi fication costs, and that it nust therefore rei mburse Enhart
for all reasonabl e defenses costs even if they exceed that limt.
Century provides no authority to support this rather expensive
concession (not that it needed to); however, a glace at the case
| aw suggests that Century is correct. See, e.qg., Aetna Cas & Sur.
Co. v. Commonwealth., 179 S.W3d 830, 841-42 (Ky. 2005); Cont’

Ins. Co. v. Burr, 706 A 2d 499, 500-02 (Del. 1998); Sproles v.
Greene, 407 S.E.2d 497, 501-02 (N.C 1991).
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A trial justice entered judgnent in favor of the insured. The

Rhode | sl and Suprene Court affirned:

We hold that where an insurer refuses to defend an
insured pursuant to a general-liability policy, the
insurer will be obligated to pay, in addition to the
costs of defense and attorneys' fees, the award of
damages or settlenment assessed against the insured.
Therefore, as a result of the defendant's breach of its
duty to defend the plaintiff, it is obligated to pay the
$18,000 settlement award plus any interest thereon, in
addition to the costs of defense.

Id. at 971. According to Emhart, this rule requires Century to pay
indemmity costs in spite of the jury's finding that Century’s

policies did not provide coverage.

However, Century observes that, in Conanicut, the court
identified two mechanisns by which a skeptical insurer mght
insulate itself fromthe application of this penalty: (1) defend
the insured under a reservation of rights; or (2) seek a
decl aratory judgnent agai nst the insured on the i ssue of coverage.

Id. at 971 n.10; see also Runford Prop. & Liab. Ins. Co. .

Car bone, 590 A 2d 398, 401 (R I. 1991), abrogated on ot her grounds

by Skaling v. Aetna Ins. Co., 799 A 2d 997, 1005 (R 1. 2002).

Century argues that it took simlar (and, for one policy,
identical) precautions. For instance, Century clains that it did
not “breach” its duty to defend Enmhart under the Excess Policy
because it never technically refused to tender a defense; instead,

Century sinply deni ed coverage under certain (and nutabl e) grounds.
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Next, Century blanes Enmhart for not telling it when the Primary
Policy’s limt of liability becanme exhausted, a prerequisite to
Century’s duty to defend under the Excess Policy. This lack of
know edge, Century continues, prevented it from exercising its
right and duty to defend. Finally, Century argues that it could
not have breached its obligations under the Primary Policy because
it was not aware that the policy existed until after Emhart filed
this lawsuit. And when Century discovered the Primary Policy, it
imredi ately filed a counterclaim seeking a declaratory judgnent

agai nst Emhart on the issue of coverage, as Conani cut requires.

These argunents have varyi ng degrees of plausibility, but al
must be rejected in the end. Century’s claim that an insurer
cannot breach its duty to defend w thout expressly refusing to do
so is a variation of an argunment rejected earlier. See supra Part
I1.A 3 (paynent frominsurer as prerequisite for exhaustion). As
a prelimnary matter, Century overlooks Zajac’s January 11, 2002
letter, where she concluded that Century was “not presently
obligated either to provide a defense or to indemify Enmhart in
this matter.” (Enphasis supplied.) But Century’s argunment woul d
be nmeritless even if Zajac had not been so forthright. Yes, there
is some authority that conditions breach on an express denial, but
only in situations where an i nsurer has not yet been presented with

a conplaint or equivalent. See, e.qg., Manny v. Anderson’s Estate,

574 P.2d 36, 38-39 (Ariz. App. . 1977) (hol ding that anticipatory
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repudi ati on must be express); see also 14 Couch on Insurance 8§

205: 16 (“Deni al of Coverage Not Acconpani ed by Refusal to Defend”).
Here, Enmhart provided Century with the PRP Letter and the First
Adm nistrative Oder along with its Novenber 22, 2000 letter
requesting coverage under the Excess Policy; later, Emhart
forwarded the remaining charging docunents to Century when they

becane avail abl e.

Century’s next argunent is hollow and a little hypocritical.
It is true that, in October 2001, Enhart did not disclose the fact
that indemification costs had exceeded $100, 000. But such a
di scl osure would have been odd; nore inportantly, Century would
have greeted it with perplexity. At that tinme, neither Enmhart nor
Century knewthat the Primary Policy existed. They therefore could
not have known, as they do now, that the Excess Policy’ s exhaustion
requi renent had been fulfilled in COctober 2001. Nevertheless, in
a typical case, Emhart would be charged with the delay, for it is
the insured and not the insurer who nmust prove the existence of a

particular policy. See Gen. Accident Ins., 716 A 2d at 757. This

is not a typical case, however. Recall that in Novenmber 2000
Emhart asked Century to “inmmediately conduct a review of your
records regarding . . . any additional insurance coverage |NA
provided to [Crown Metro].” Zajac overlooked the request at first,
t hen, when she was rem nded about it in January 2001, initiated an

unsuccessful search (the results of which she did not convey to
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Enhart). For sonme unknown reason, 3 she initiated a second search
in August 2002 that, half a year later, located the Primary
Policy, ** which sat for another seven nonths in her file until she
happened upon it one norning in July 2003 —nearly three years
after Enmhart’s original request. There is no roomfor Century’s
argunent in these facts. Wen an insurer’s conduct frustrates the
insured’s ability to satisfy its burden, the insurer should bear

the costs of its own carel essness.

Century’s third and final argunent, although perhaps the nost
appealing, is without nmerit for many of the same reasons di scussed

above. Gving an insurer the option to seek a decl aratory judgnment

31 Why Zajac would have initiated a second search in August
2002 if she believed that her 2001 search was conprehensive is
anot her nystery in this case. The only change in circunstances was
the filing of the |l awsuit; however, the record reveal s that Enmhart
did not submt docunent requests or interrogatories to Century in
connection with this litigation until Cctober 2002, when Zajac’s
second search was al ready underway.

32 Century offers no explanation for why Zajac’'s 2002 search
| ocated the Primary Policy when her 2001 search did not. The only
material distinction between the two searches was the paraneters
for the policy’ s alleged inception/expiration dates: in the 2001
search, she used specific dates (Decenber 2, 1968 and Decenber 31,
1976); in the 2002 search, however, she sinply put “UNKNOW.” The
source of these dates is unclear; also unclear is whether these
paranmeters limted the search to policies (1) with correspondi ng
i nception/expiration dates or (2) with inception/expiration dates
somewhere in that range. Zajac testified to the latter, but the
fact that her 2002 search discovered the Primary Policy —i ndeed,
that is was found in a facility (“Pierce Leahy/lron Muntain”)
where, in 2001, it was specifically disclainmed —strongly suggests
the forner. If this is correct (and Century has presented no
evi dence to suggest otherwi se), Zajac’'s first search was dooned
from the start, and carelessly delayed the production of the
Primary Policy.
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inthis type of situation provides the parties with a determ nation

of their obligations ex ante. Cf. Fireman’s Fund Ins. Co. v. E. W

Burman, Inc., 391 A 2d 99, 101 (R I. 1978) (describing actions for

decl aratory judgnent “the nost expeditious and fairest nethod by
which an insurer can secure an advance determ nation as to its
contractual duty to defend or i ndemmify one of its policyhol ders”).
Decl aratory judgnent is thus a val uabl e nechani smfor a nel ancholy
insurer faced with a difficult choice (to defend or not to defend
a borderline claim because it elimnates “the risk of being found
in breach of its duty to defend at a subsequent tinme.”3 Conanicut,
511 A 2d at 971 n. 10. This schene is wholly at odds wi th what
Century did here. For over two years, Century disavowed any
obligation under the Excess Policy, conpelling Emhart to invoke
judicial process. During the course of the suit (well over a year
after it had comrenced), Century finally located the Primary
Pol i cy. Seven nonths |ater (February 2004), Century filed a
countercl ai mseeking a declaratory judgnent that it did not have a

duty to defend or indemify Enmhart under the Primary Policy. Even

33 The pl ai n | anguage of Conani cut does not require an insurer
who seeks a declaratory judgnent to defend 1its insured
si mul t aneously under a reservation of rights, see Conanicut, 511
A 2d at 971 n. 10, but a subsequent case seens to inply otherw se.
See Shel by, 767 A.2d at 76 (noting that an insurer, who filed a
declaratory judgnent action to establish that it did not have a
duty to defend or indemify its insured, “continued to defend the
underlying action under a reservation[] of rights, in accordance
wi th our decisions” in Runford and Conanicut) (internal quotation
mar ks om tted).
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ignoring the Ilength of tinme it took Century to file the
counterclaim the fact remains that Century coul d have (and, based
on the facts above, should have) found the Primary Policy before
Emhart filed suit. Its late discovery was a clarion call for
Century to take up the defense (under a reservation of rights, of

course), not an invitation for further denurral.

This | eaves Century standing on a precipice. The nechani cal
application of GConanicut to these facts would inpose an
astronom cal penalty on Century. In addition to defense costs,
Century would be obligated to pay the full extent of indemity

costs assessed against Emhart,3®* see Conanicut, 511 A 2d at 971

(breaching insurer must pay “the award of damages or settl enent
assessed against the insured”), regardless of the policies’
aggregate limt of liability ($1.1 mllion). See id. at 971 n.9

(noting, in what was probably dictum?3 that recovery against a

3 A final consent decree (like the one Enhart is expected to
enter into with the EPA) is considered to be a “settlenent,” at
| east for purposes of seeking contribution under CERCLA. See 42
US C 8§89613(f)(2); see al so Responsi ble Envt’'|l Solutions Alliance
v. Waste Mynt., Inc., 493 F. Supp. 2d 1017, 2007 W. 1933064 at *4-
*5 (S.D. Onio 2007).

3% 1t is unclear whether the policy in Conanicut had a limt
| ess than $18,000. Because this figure is so |ow, and because the
court’s observation is in a footnote, the likely answer is that it
did not. Although this statenent (or observation) in Conanicut is
probably dictum the Rhode Island Supreme Court has, in at |east
one anal ogous context, nmade insurers liable for judgnents in excess
of their policy limts. Asernely v. Allstate Ins. Co., 728 A 2d
461, 464 (R 1. 1999) (creating a rule that would force an insurer
to pay a judgnment in excess of a policy’s limt when that insurer
refuses to settle a claimwthin that limt, unless it can show
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breaching insurer may be had in excess of the policy limt). As
previously mentioned, this figure, while it was only about $711, 000
as of COctober 2006, is likely to exceed $100 million in the end. 3¢
Considering the fact that the jury has already absol ved Century of
any indemity obligation, this penalty would be nore than

unreasonable - it would be conpletely irrational.?

If this Court were nerely a refl exive appendage of the State,
it mght well be inclined to follow Enmhart’s advice and push
Century fromthe | edge. But a federal judge is not a ventril oqui st

dunmmy;3® his or her “prediction cannot be the product of a nere

recitation of previously decided cases.” MKenna v. Otho Pharm
that the insured was unwilling to do so). This gives Conanicut’s
dictum even though its potential inpact may not have been

carefully considered at the tine, a certain air of authority.

% |t should be noted that, because the ampunt of indemity
costs is just a neasure of punitive damages (as opposed to an award
for the breach of the duty to indemify), Century woul d have to pay
the full amount even if the Court had agreed (it did not) that
proration was the appropriate allocative tool for this case.

3" Because the Court ultimately does not apply Conanicut to
these facts, Century’s argunent under the Due Process C ause need
not be addressed. See State Farm Mit. Auto. Ins. Co. v. Canpbell,
538 U.S. 408, 418-29 (2003) (holding that an award of $145 nmillion
in punitive danages on a $1 nmillion conpensatory judgnent viol ated
due process).

38 Apol ogi es here to Judge Jerone Frank, the esteened jurist
to whom this colorful netaphor is attributed. See Richardson v.
Commir, 126 F.2d 562, 567 (2d Cir. 1942) (criticizing what was t hen
the prevailing view of Erie’s nandate); see also 19 Charles Al an
Wight et al., Federal Practice and Procedure § 4507 at 123 (2d ed.
1996) (describing the evolution of the Erie doctrine).
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Corp., 622 F.2d 657, 662 (3d Cr. 1980). As Professors Wight and

MIler and their coll eagues have expl ai ned,

Unl ess a federal court is allowed this nuch freedom
and flexibility, the Erie doctrine sinply would have
substituted one kind of forum shopping for another. The
| awyer whose case was dependent on an ancient or shaky
state court decision that mght no |onger be followed
within the state would have a strong incentive to bring
the suit in or renove it to federal court, hoping that
the state decision could not be inpeached under the
mechani cal application of existing precedents that the
Eri e doctrine once was thought to require. Moreover, to
gi ve state court decisions nore binding effect than they
woul d have in the state court systemwoul d underm ne the
ability of the federal courts to ensure that the outcone
of the litigation be substantially the sane as it would
be if tried in a state court and subjected to that
system s appel | ate process.

19 Federal Practice and Procedure § 4507 at 140-41. For this

reason, a federal court may, in a sense, “overrule” an outnoded
decision by predicting that the state’s highest court would, if

presented with the opportunity, do the sanme. See, e.g., Quint v.

A E. Staley Mg. Co., 172 F.3d 1, 17 (1st Gr. 1999); Carlton v.

Wrrcester Inc. Co., 923 F.2d 1, 3 & n.5 (1st Gr. 1991); In re

Ryan, 851 F.2d 502, 509 (1st Cir. 1988).3%*

% Such predictions have been rare. See, e.g., Provencher v.
Berman, 699 F.2d 568, 570 (1st Cir. 1983) (predicting that
Massachusetts woul d fol | ow what had becone a “virtual ly universal”
rule of property law, notw thstanding an 1878 Suprene Judici al
Court case to the contrary); Mason v. Am Enery Weel Wrks, 241
F.2d 906, 909 (1st Cir. 1957) (predicting that the Suprene Court of
M ssi ssi ppi woul d agree with the “overwhel m ng wei ght of authority”
and overrule a decision that, in the thirty years since its
i ssuance, had becone a mnority rule).
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There are several conpelling grounds for doing so here.
Conani cut’s estoppel rationale has been rejected by nunerous

jurisdictions. See, e.g., Elliott, 711 A 2d at 1313; Sentinel Ins.

Co. v. First Ins. Co. of Haw., Ltd., 875 P.2d 894, 911 (Haw. 1994);

Pol aroid Corp. v. Travelers Indem Co., 610 N. E. 2d 912, 921 ( Mass.

1993). They recognize that, in cases (such as this one) where
there is no duty to indemify, estoppel forces the insurer to cover
claims it never agreed to cover. By expanding the scope of
coverage in this way, Conanicut blurs the nmuch-touted distinction
between the duty to defend and the duty to indemify; in fact, it
makes them i ndi stinguishable. For this and other reasons, it has

cone to represent the mnority view. See 14 Couch on | nsurance 8§

205:73; 1 Insurance Cains & Disputes 8 4:37; 1 Handbook on

| nsurance Coverage Disputes 8 5.06[a] at 315; Susan Randall,

Redefining the Insurer’s Duty to Defend, 2 Conn. Ins. L.J. 221, 230

n.24 (1997); Todd J. Weiss, A Natural Law Approach to Renedi es For

the Liability Insurer’s Breach of the Duty to Defend: |Is Estoppel

of Coverage Defenses Just?, 57 Alb. L. Rev. 145, 147 (1993).

Mor eover, Conani cut has been underm ned by several recent
pronouncenents of Rhode Island’ s highest court. On at |east five
occasi ons since Conanicut (and without referencing it), the court
has hel d that estoppel could not be invoked to expand the scope of

coverage of an insurance policy. Zarrellav. Mnn. Miut. Life Ins.

Co., 824 A 2d 1249, 1260-61 (R 1. 2003); Leiter v. Allstate Ins.
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Co., 725 A 2d 882, 883 (R1. 1999) (per curiam; D Antuono V.

Narragansett Bay Ins. Co., 721 A 2d 834, 836-37 (R 1. 1998) (per

curiam); Gen. Accident Ins., 716 A 2d at 755; Martinelli wv.

Travelers Ins. Cos., 687 A 2d 443, 447 (R 1. 1996). Yet that is

preci sely what Enmhart seeks here.

It is also difficult to ignore the fact that no Rhode Island
court has applied Conanicut in its twenty-year tenure. Emhar t
observes that Magistrate Judge Lovegreen applied Conanicut in

M chaud v. Merrinmack Mut. Fire Ins. Co., 1994 W. 774683 at *7-*9

(D.RI. Nov. 16, 1994), an unpublished opi nion that appears to have
been settled before it could be either accepted or rejected by the
district court. \Wat Enmhart overlooks is that M chaud presented
facts <closely analogous to Conanicut; and even then, its
application invoked stinging criticismfroma federal nagistrate

who felt constrained by the bounds of Erie. See M chaud, 1994 W

774683 at *9.

These data strongly suggest that Conanicut has lost its
persuasi ve force. But as tenpting as it may be to predict
Conanicut’'s fate, the issue in this case can be resol ved w thout

taking that step. |In Robertson Stephens, Inc. v. Chubb Corp., 473

F. Supp. 2d 265 (D.R 1. 2007), an insured asked this Court to apply
a state holding that would have allowed it to proceed against its
insurer’s independent adm nistrator in negligence. 1d. at 276-78

(discussing Forte Bros. Inc. v. Nat’'l Anusenents, Inc., 525 A 2d
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1301 (R 1. 1987) (holding that a supervising architect owed a duty
of care to its general contractor’s independent excavator)). The
hol di ng had superficial appeal to the facts in Robertson, and, if
this Court had a broader nmandate, m ght have extended it to the
i nsurance context. See id. at 277-78. But w thout any indication
t hat Rhode Island’ s highest court would have done so, this witer
refused to “pioneer[] newfrontiers in the |l aw of negligence onits
own.” |1d. at 278-81.

Like the insured in Robertson, Enmhart points to no persuasive
authority that would suggest a future extension of Conanicut’s
hol di ng beyond the ubiquitous facts of that case. Only a single
trial justice has even nentioned Conani cut (wthout applyingit) in

t he Superfund context. Kayser-Roth, 1999 W 813661 at *48. On

appeal, however, the Rhode I|sland Suprene Court (tellingly) did
not, choosing, instead, to remand many of the issues that the tri al

justice had prematurely considered. See Kayser-Roth, 770 A 2d at

419. In any event, trial court decisions are of Iimted (if any)

value to this inquiry. See D esel Serv. Co. v. AMBAC Int’'| Corp.

961 F.2d 635, 639 (7th Gr. 1992), overruled in part by Generac

Corp. V. Caterpillar Inc., 172 F3d 971, 974-75 (7th Cr. 1999)

(“VWile we wll always follow a state supreme court’s
interpretation of its law, an unclear opinion froma single state
trial court is not binding.”). Mor eover, appellate courts that

have addressed Conani cut within the context of an underlying CERCLA
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action (all outside of this jurisdiction) have rejected it

whol esal e, as di scussed above. See, e.qg., Polaroid, 610 N. E. 2d at

921.

Superfund cases typically involve mllions of dollars (here,
per haps over $100 nmillion) of liability, which is joint and several
and strict. I f the Rhode |sland Suprene Court w shes to inpose
such a drastic penalty on breaching insurers as a nechanism to
police the limts of the duty to defend, it could, of course, do so
inthis or any other context. But federal courts are not soundi ng

boards for avant-garde theories of insurance |aw. See Robertson,

473 F. Supp. 2d at 280-81; see also Bucci v. Essex Ins. Co., 393

F.3d 285, 293-95 (1st CGr. 2005 (refusing to expand a simlar
Mai ne | aw beyond its present limts). And it is not for this
Court, sitting in diversity, to nmake outl andi sh predictions for an
insured who deliberately chose this forum instead of the state

court. Robertson, 473 F. Supp. 2d at 280-81; see also Ryan v.

Royal Ins. Co. of Am, 916 F.2d 731, 744 (1st Cr. 1990)

(“[L]itigants who reject a state forumin order to bring suit in
federal court under diversity jurisdiction cannot expect that new
trails wll be blazed.”).

This conclusion would seem to |leave a vacuum and, as a
result, the need for further prophesy. However, the framework for
decision is already constructed. In Rhode Island, as in other

jurisdictions, the proper neasure of damages for breach of contract
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is that which the injured party can tie to the breach itself.*

CGeorge v. Ceorge F. Berkander, Inc., 169 A 2d 370, 372 (R 1. 1961)

(limting recovery to the amount that “may fairly and reasonably be
considered . . . arising naturally, i.e., according to the usua
course of things, from such breach of contract itself”); accord
Pol aroid, 610 N. E. 2d at 921 (Massachusetts law). Here, Enhart has
not proven any contract damges beyond the costs of defense.
Emhart’s recovery, therefore, is limted to the anount set forth
supra Part 11.C 1.

C. The Duty to I ndemify

Emhart’s notions for renewed judgnent as a matter of |aw, new
trial, and certification remain. They raise a total of ten issues
anong them One issue (breach of the duty to defend) has been
addressed above, see supra Part 11.B.2, and requires no further
di scussion. The rest (sone of which have been di scussed at | east
in part on previous occasions) wll be addressed bel ow, follow ng
the applicabl e standards of review

In prototypical circunstances, “[a] notion for judgnent as a
matter of law only nmay be granted when, after examning the
evi dence of record and drawing all reasonable inferences in favor

of the nonnoving party, the record reveals no sufficient

4 This famliar rule traces its roots to Hadl ey v. Baxendal e,
156 Eng. Rep. 145, 151 (Ex. 1854), as adopted by the Rhode Island
Suprene Court in Geene v. Creighton, 7 RI1. 1, 9 (1861). See
Quill Co. v. A T. Cross Co., 477 A 2d 939, 942-43 (R 1. 1984).
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evidentiary basis for the verdict.” Zimerman v. Direct Fed.

Credit Union, 262 F.3d 70, 75 (1st Cir. 2001). A review ng court

must “recount the facts in the Iight nost favorable to plaintiffs,

drawi ng all reasonable inferences in their favor,” Lama v. Borras,

16 F.3d 473, 475 (1st GCr. 1994), and cannot “evaluate the
credibility of witnesses or the weight of the evidence.” 1d. “In
the end, the jury's verdict nust stand unless the evidence, taken
in the light nost favorable to the prevailing party, points
unerringly to an opposite conclusion.” Zi nrernman, 262 F.3d at 75.

The standard i s nore exacting, however, when the noving party

bears the burden of proof of the issue in question. Marrero v.

&oya of P.R, Inc., 304 F.3d 7, 22 (1st Cr. 2002). As the Third

Circuit has expl ai ned,

it requires the judge to test the body of evidence not
for its insufficiency to support a finding, but rather
for its overwhelmng effect. He nust be able to say not
only that there is sufficient evidence to support the
finding, even though ot her evi dence coul d support as wel |
a contrary finding, but additionally that there is
insufficient evidence for permtting any different
findi ng. The ultinmate conclusion that there is no
genui ne issue of fact depends not on a failure to prove
at |l east enough so that the controverted fact can be
inferred, but rather depends on naking inpossible any
ot her equally strong i nferences once the fact inissueis
at | east inferable.

M hal chak v. Am Dredging Co., 266 F.2d 875, 877 (3d G r. 1959)

(footnote omtted). To succeed under these circunstances, the
nmovi ng party nust establish its case by “testinony that the jury is

not at liberty to disbelieve,” Jordanv. U S. Lines, Inc., 738 F.2d
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48, 49 (1st CGr. 1984), and evidence that is “‘uncontradicted and

uni npeached.’”” Serv. Auto Supply Co. of P.R v. Harte & Co., 533

F.2d 23, 25 (1st Cir. 1976) (quoting Fed. Ins. Co. v. Summers, 403

F.2d 971, 975-76 (1lst Cr. 1968)). For obvious reasons, these
obstacles are rarely overcone. Sumners, 403 F.2d at 975-76.

The standard for a new trial is simlarly burdensone. “A
verdict may be set aside and new trial ordered when the verdict is
agai nst the clear weight of the evidence, or is based upon evi dence
which is false, or will result in a clear mscarriage of justice.”

Fonten Corp. v. Qcean Spray Cranberries, Inc., 469 F.3d 18, 23 (1st

Cir. 2006) (quoting Ahern v. Scholz, 85 F.3d 774, 780 (1st Cir

1996)); see also Coffran v. Hitchcock Cinic, Inc., 683 F.2d 5, 6

(1st Gir. 1982) (observing that a trial judge “should not interfere
wth the verdict ‘unless it is quite clear that the jury has

reached a seriously erroneous result.””) (quoting Borras v. Sea-

Land Serv., Inc., 586 F.2d 881, 887 (1st Cir. 1978)) (interna

guotations omtted).

Finally, a district court may, in its discretion, and if
aut hori zed by | ocal procedure, certify inportant but difficult and
uncl ear issues of applicable state lawto a state’s highest court.*

19 Federal Practice and Procedure 8 4507 at 169-79; see Horn v. S.

Union Co., 907 A 2d 691, 691 (R 1. 2006) (accepting a certified

4 The interested reader mght consider Bruce M Selya,
Certified Madness: Ask a Silly Question. . ., 29 Suffolk U L. Rev.
677 (1995), for a thoughtful exegesis of certification practice.
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question, pursuant to Rule 6 of Article |I of the Suprenme Court
Rul es of Appellate Procedure, fromthe district court).

This Court nust address one threshold matter before noving on
tothe nerits. Enhart casts eight of its ten issues as grounds for
renewed judgnent as a matter of law under Fed. R Cv. P. 50(b)
(“RIM.") against either Century and OneBeacon or North River. O
those issues, Enmhart re-designates only two as grounds for new
trial under Fed. R Cv. P. 59 (continuous-trigger and initial-
rel ease instructions). To these two issues, Enhart adds the two
not designated as grounds for RIM. (exclusion of Calabrese
testi nony and newspaper articles). The problemwth this rather
odd approach is that all but one of the issues that Enhart has
designated for RIM. exclusively are nore appropriately heard as

grounds for new trial, attacking, as they do, aspects of the jury

instructions. See Goodman v. Bowdoin Coll., 380 F.3d 33, 47 (1st
Cr. 2004). And the one issue that is appropriate for RIM
(overwhel mng effect of the discoverability evidence) is waived
because Enmhart did not raise it as a specific ground for judgnent

as a matter of law under Fed. R Civ. P. 50(a).* See Correa V.

Hosp. San Francisco, 69 F.3d 1184, 1195-96 (1st Gr. 1995);

42 The fact that Enmhart raised a related issue (overwhel nm ng
effect of the expect-or-intend evidence) does not preclude waiver
because the two issues are not “inextricably intertwined.” See
Chrabaszcz, 474 F. Supp. 2d at 307-08 (quoting and discussing
Rockport Pharnacy, Inc. v. Digital Sinmplistics, Inc., 53 F.3d 195,
198 (8th Gir. 1995)).
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Chrabaszcz v. Johnston Sch. Comm, 474 F. Supp. 2d 298, 306-08

(D.R|. 2007).

That said, the Court wll construe these orphan argunents,
with the exception of the discoverability issue,* as argunments for
new trial.

1. Conti nuous-Trigger |nstruction. This issue has

al ready been di scussed (and essentially rejected) in the context of
al | ocati on. See supra Part 11.B.1. For over a decade, Rhode
| sl and courts have used t he di scovery/ mani festati on/di scoverability

trigger announced in CPC, 668 A 2d at 649. See Textron-Weatfield,

754 A 2d at 745-46; Textron-Gastonia, 723 A 2d at 1144. Attenpts

to change it have failed. See Textron-Gstonia, 723 A 2d at 1141,

see also Truk-Away, 723 A 2d at 313-14. By refusing to instruct

the jury on a continuous trigger, this Court was sinply foll ow ng
cl early-established Rhode Island aw. |If Emhart thought that this
case woul d usher the continuous-trigger theory into the hearts and
m nds of Rhode Island jurists, it chose poorly in filing here

See, e.qg., Ryan, 916 F.2d at 744; Robertson Stephens, 473 F. Supp.

2d at 281.

43 However, were the Court to consider this argunment under the
rubric of Rule 59, it would find that the jury correctly determ ned
that dioxin was not reasonably discoverable at the Site in 1969
because (1) a duly diligent Ctrown Metro had no reason to test for
dioxin or other toxins that could have led to it, and (2)
reasonably avail abl e technol ogi es coul d not have detected it.
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For the sane reason, Emhart’s alternate request to certify
this issue to the Rhode Island Supreme Court is denied. See

Croteau v. din Corp., 884 F.2d 45, 46 (1st Gr. 1989) (“[J ne who

chooses to litigate his state action in the federal forum (as
plaintiff did here) must ordinarily accept the federal court’s
reasonabl e interpretation of extant state |aw rather than seeking
extensions via the certification process.”). Even if Enmhart had no
choice but to file in federal court (it did not), it should have
sought certification within a reasonable tine after initiating
t hese proceedi ngs, not alnost five years later (and certainly not

after the jury verdict). See Santiago v. Sherwin Wllians Co., 3

F.3d 546, 548 (1st Cir. 1993) (denying a request for certification
in part because five years had passed since the suit comenced).

2. bj ective-Standard I nstruction. Enmhart cl ains that

the Court’ s discoverability instruction should have i ncorporated an
objective rather than a subjective standard. Enmhart m sconstrues
the instruction given. The Court said, at |east twce, that

di scoverability depended on the exercise of reasonable diligence,

not the diligence that Crown Metro would have exercised in sone
subj ective sense. The use of Crown Metro’'s name within the
el ements of discoverability (e.g., “did Ctowmn Metro have a reason
to test for dioxin contamnation at the site”) was a tool to help
the jury understand its task. It did not trick the jury into

appl yi ng a nore burdensone standard, as Enhart suggests. See Brown
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v. Trs. of Boston Univ., 891 F.2d 337, 353 (1st G r. 1989) (“Qur

principle focus in reviewing jury instructions is to determne
whet her they tended to confuse or mslead the jury on the
controlling issues.”) (citationomtted). |ndeed, the Rhode Island
Suprene Court has framed the discoverability inquiry in the sane

way. Textron-\Weatfield, 754 A 2d at 745 (“the insured had reason

to test for the property danage”) (enphasis supplied); Textron-
Gastonia, 723 A 2d at 1144 (“Textron nust have had sone reason to
test for the contam nation”) (enphasis supplied). For reasons
previ ously discussed, Enhart’s alternate request to certify this
issue to the Rhode Island Suprene Court is denied as well. See
supra Part 11.C 1.

3. Leaks-and-Spills |nstruction. Emhart al so cl ai ns

that the Court should have instructed the jury that “leaks and
spills of chemcals suffice to create a reason to test.” To

support this instruction, Enhart relies on Textron-Gastonia.

There, Emhart observes, the court found that testinony of | eaks and
spills could have given the insured a reason to test for

cont am nati on. Textron-Gastonia, 723 A.2d at 1144. But Enhart

ignores the fact that Textron-Gastoni a (and Textron-Weatfiel d too)

was an appeal from a summary judgnment decision in favor of the
insurer. Reversing, the court found that the reason-to-test prong
was in dispute based in part on that testinony, viewed, under the

appropriate standard of review, in the light nost favorable to the
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i nsur ed. Textron-Gastonia, 723 A 2d at 1144. VWhet her that

testinmony alone satisfied the insured s burden of proof was a
guestion left for determ nation on remand. Transmuting sone form
of this circunscribed | anguage into an affirmative instruction, as
Emhart requested, would have been inappropriate if not erroneous.

4. Exclusion of Cal abrese Testinony. Dr. Edward

Cal abrese is a toxicologist that North River designated as an
expert prior to trial. Wen North R ver decided during the course
of trial not to call himas a wtness, Enmhart served Dr. Cal abrese
with a subpoena to testify on its behalf. North River, in
response, successfully noved to quash the subpoena. Emhart argues
that it should have been allowed to call Dr. Cal abrese, and that,

because it was not, a new trial is required. This argunent is

W thout nerit. During voir dire, North R ver identified Dr.
Cal abrese as a witness that it wuld call at trial —a fact the
jury was likely to renenber. |If Enhart had called and questi oned

Dr. Calabrese instead, the jury mght have inferred that North
River was trying to silence his opinion by not seeking it. As a
consequence of this inference, the jury m ght have afforded uni que
and undue weight to Dr. Cal abrese’s opinion sinply because he was

called by North River’s adversary. See 8 Federal Practice and

Procedure § 2032 at 447. Sonetimes that risk of prejudice cannot

be avoi ded, of course. See, e.q., House v. Conbined Ins. Co. of

Am, 168 F.R D. 236, 247-48 (N.D. lowa 1996) (allowing a treating
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psychiatrist to testify on behalf of the opposing party based on a
show ng of “exceptional circunstances”). But that was not the case
here: Emhart’s own experts had al ready opi ned on the precise i ssues

that Dr. Cal abrese would have discussed. See id.; see also

Durflinger v. Artiles, 727 F.2d 888, 891 (10th G r. 1984). H s

testinony, therefore, was cumnul ative, unnecessary, and certainly
not worth prejudicing North River to get it. (See the Court’s oral
ruling, Trial Tr. 86-88, Sept. 27, 2006, for further discussion of
this issue.)

5. Choice of Law for the North River Policy. In the

m d- 1980s, North River issued a Commercial Conpr ehensi ve
Catastrophe Liability Policy No. 5233131099 (the “North River
Policy”) to Enhart Corporation (a |l atter-day predecessor of Enhart
| ndustries, 1Inc.). The North River Policy provides coverage
bet ween January 1, 1984, and January 1, 1985, with a $15 mllion
limt of liability, and, |like the Century and OneBeacon poli cies,
contains no choice-of-law provision. In early 2004, Magistrate
Judge Lovegreen issued a thorough report (which this Court
accepted, see Dkt. Entry #238) recommendi ng, anong ot her things,

the application of New York law to the North River Policy. (Dkt.

Entry #220, Report and Recommendation, Enmhart v. Hone Ins. Co., No.
02-53 at *33-*39 (D.RI. Feb. 15, 2004) (discussing and applying

DeCesare v. Lincoln Benefit Life Co., 853 A 2d 474, 483-84 (R |

2004).) Emhart (who unsuccessfully objected to that aspect of the
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report) argues that Rhode Island choice-of-law rules conpel the
application of Rhode Island | aw instead. The Court disagrees, and

sees little value in reiterating why, other than to state that

DeCesare is still good | aw.
6. Initial -Release |Instruction. An exclusion in the
North River Policy (the so-called and Ilitigious sudden-and-

acci dental exclusion) provides no coverage

to liability arising out of the discharge, dispersal

rel ease, or escape of snoke, vapors, soot, funes, acids,

al kalis, toxic chemcals, liquids or gases, waste

materials or other irritants, contam nants or pollutants

into or upon | and, the atnosphere or any water course or

body of water, but this exclusion does not apply if such

di scharge, dispersal, release or escape is sudden and

acci dent al .
Emhart argues that the Court’s discoverability instruction
over|l ooked the word “di spersal” above by focusing exclusively on
the initial release of contam nants, and not their subsequent
di ssem nation. The argunment draws from a conmand of the English
| anguage, and an infirmdecision of New York’s appell ate division.

See Farm Famly Miut. Ins. Co. v. Bagley, 409 N Y.S. 2d 294, 296

(N.Y. App. Div. 1978) (observing that “the word ‘dispersal’ may
refer to the original release or it my refer to a secondary
di ssem nation after the original release”).

However conpelling in the abstract, Enhart’s argunent is
squarely at odds with nore recent pronouncenents of New York | aw.

See, e.q., Northville Indus. Corp. v. Nat’'l Union Fire Ins. Co.,

679 N. E 2d 1044, 1048 (N. Y. 1997) (“The focus in determning
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whet her the tenporally sudden di scharge requirenent is nmet, for the
purpose of nullifying the pollution coverage exclusion, is on the

initial release of the pollutant, not on . . . the tinmespan of the

event ual di sper sal of the discharged pollutant in the

environment.”) (enphasis altered); Redding-Hunter Inc. v. Aetna

Cas. & Sur. Co., 615 N Y.S.2d 133, 135 (N.Y. App. Div. 1994)

(observing that “the focus of the exclusion and its exception is

the initial placenent of wastes into the land and not the

subsequent mgration”) (enphasis supplied); Technicon Elec. Corp.

V. Am Honme Assurance Co., 533 N. Y.S.2d 91, 100-01 (N. Y. App. D v.

1988) (rejecting a nearly identical argunent, and, in the process,

expressly declining to follow Farm Fam | y)

Emhart says that Northville's reference to “dispersal” is

dictum and that the appellate division is divided on the issue.
Bot h contentions are probably not correct, but thereis little need

to qui bble: even as dictum this Court would apply Northville and

reject Emhart’s argunent. See 19 Federal Practice and Procedure 8§

4507 at 166-67 (“[A] carefully considered statenent by the state
court, even though technically dictum certainly is persuasive
evi dence of how the state court m ght decide the point, and, in the
absence of any conflicting indication of the | awof the state, even

may be regarded as conclusive.”); cf. United States v. Santana, 6

F.3d 1, 9 (1st Cr. 1993) (“Carefully considered statenments of the

Suprene Court, even if technically dictum nust be accorded great
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wei ght and should be treated as authoritative when, as in this
i nstance, badges of reliability abound.”).

7. Response to the Jury’'s Question. During its

del i berations, the jury asked the follow ng question: “[Clould a
series of small, sudden and accidental events, which my have
caused a smal| percentage of the overall property danmage be enough
to satisfy the ‘sudden and accidental’ provision[?]” (Trial Tr. 6,
Cct. 19, 2006.) In response, the Court explained that nore than
one rel ease could satisfy the exclusion’s exception, but that each
rel ease nust be significant enough to have sone potentially
damagi ng environnmental effect. (Trial Tr. 8, Oct. 19, 2006.)
Emhart argues that the Court shoul d have sinply answered the jury’s
guestion in the affirmative. By not doing so, the argunent goes,
the Court failed to respond to the jury’s source of confusion and,
nor eover, signaled a disbelief that the rel eases were sudden and
acci dent al . Emhart has it backwards. A sinple affirmative
response fromthe Court m ght have signaled a belief in Enmhart’s
position on the issue, inappropriately influencing the jury s fact

finding. Arizona v. Johnson, 351 F.3d 988, 994 (9th Cr. 2003)

(hol ding that district courts nust exercise caution when a “sinple
affirmati ve or negative response m ght favor one party’'s position,
pl ace undue wei ght on certain evidence, or indicate that the trial
judge believes certain facts to be true when such matters should

properly be determ ned by the jury”); United States v. Lakich, 23
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F.3d 1203, 1209 (7th Cr. 1994) (noting that a district court
“woul d have risked intruding on the jury's fact-finding” if it had
given “a sinple affirmative answer” to the jury s question); see

also United States v. Roberson, 459 F.3d 39, 46 (1lst Cr. 2006)

(observing that a jury cannot shift its fact-finding responsibility
to a district court in the formof a question). The nmuch safer
course here was to redirect the jury’'s attention to the original
instructions (as clarified by the Court’s response).

8. Excl usi on of Newspaper Articles. Emhart’s final

argunment centers upon the exclusion of seven newspaper articles
that it clainms were adm ssi ble as “anci ent docunents” under Fed. R
Evid. 803(16).“ Although these articles are over twenty years ol d,
and thus “ancient” under Rule 803(16)’ s definition of it, they are
littered with adm ssibility issues. The articles describe fires,
fl oods, or like biblical events that consuned or otherw se affected
parts of the Site. But none of themtal ks about or insinuates the
release of dioxin, the only contam nant capable of causing a
sufficient anount of environnental danmage to qualify for coverage
under the North River Policy. One article reports fl ooding wit hout

even nentioning the Wonasquatucket River. See Many Forced to

Evacuate Hones By Rain-Caused Floods in State, The Providence

Journal, March 19, 1968, at 1. Four of them have sensationalistic

4 Rul e 803(16) provides that “[s]tatenments in a docunent in
exi stence twenty years or nore the authenticity of which is
establ i shed” are not excluded by the hearsay rule.
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headl i nes. See Tank Explosion Hurls Chem cals, The Providence

Journal, Jan. 10, 1968, at 1; Explosions Punctuate Bl aze, The

Provi dence Journal, Aug. 29, 1972, at 23; Explosion and Fire Light

Up Centredal e, The Evening Bulletin, Aug. 29, 1972, at 1; Energency

declared in RI1. After Once-ln-Century Deluge, The Providence

Journal, June 8, 1982, at Bl. And all of them(the two that remain

are: Broken Valve Frees Steam At Centredale Chemcal Co., The

Provi dence Journal, Oct. 11, 1961, at 25; Vacant Pl ant Rui ned by

Fire in Centredale, The Evening Bulletin, July 10, 1972, at 21)

contain an additional |ayer of hearsay (w tness accounts) that

Emhart does not address. See United States v. Hajda, 135 F. 3d 439,

444 (7th Gr. 1998) (holding that “if the [ancient] docunent
contains nore than one | evel of hearsay, an appropriate exception

must be found for each |l evel”); H cks v. Charles Pfizer & Co. Inc.,

466 F. Supp. 2d 799, 807 (E.D. Tex. 2005) (adopting the Seventh
Circuit’s approach in Hajda to harnoni ze Rul e 803(16) and Fed. R
Cv. P. 805). In any event, the insurers did not dispute that
t hese events took place, and Emhart was able to solicit first-hand
descriptions of them at trial from several venerable w tnesses.
The admi ssion of these articles, then, would have been cunul ative
as well as prejudicial (and wth little probative value) in
addition to their rel evance and hearsay probl ens.

I 11. CONCLUSI ON

For all of these reasons:
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(1)

(2)

(3)

(4)

(5)

(6)

Emhart’ s Renewed Motion for Judgnent as a Matter of
Law Regarding the Duty to Defend under the Primary
Policy is GRANTED, this ruling applies to the
Excess Policy as well, but not to the Unbrella
Policy or the North River Policy;

Emhart’ s Renewed Motion for Judgnent as a Matter of
Law or, in the Alternative, for a New Trial
Regarding its O ains against Century and OneBeacon
i s DEN ED,

Emhart’ s Renewed Motion for Judgnent as a Matter of
Law or, in the Alternative, for a New Trial
Regarding its O ains against North River is DEN ED
Enmhart’s Motion for Certification of Questions of
Law to the Rhode Island Suprenme Court is DEN ED
Century’s Mdtion to Admt Docunents is GRANTED as
to defense exhibits 241, 246, 295, 298, 300, 304,
378, and 396, but DENIED as to Exhibit I (Resp. of
Pl. to Def.’s First Set of Interrogs. and App.)
because it is irrel evant;

Century’s Mdtion to Admt defense exhibit 498 (the
settlenment agreenent) is GRANTED, the docunent

shal | be placed under seal

Accordi ngly, judgnent shall enter for Enmhart agai nst Century

in the amount of $4, 211, 186.66 plus prejudgment interest pursuant
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to RI. Gen. Laws § 9-21-10. See Buckley v. Brown Plastics Much.,

LLC, 368 F. Supp. 2d 167, 169-73 (D.R 1. 2005). Judgnent shal
enter for the defendants on all remaining counts. Emhart shal
file a proposed judgnent, along with a supporting nenorandum
within ten (10) days. Century shall respond wi thin seven (7) days,
unl ess the parties can agree to the appropriate cal cul ati ons.

It is so ordered.

WlliamE Snith
United States District Judge

Dat e:
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