UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

)
GRACE C. OSEDI ACZ, )
)
Plaintiff, )
)
V. ) C. A. No. 03-600S
)
CI TY OF CRANSTON, by and )
t hrough its Treasurer, RANDY )
ROSSI, STEPHEN P. LAFFEY, )
individually and in his official )
capacity as Mayor of the City of )
Cr anst on, )
Def endant s. )
)

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

In the winter of 2003, the City of Cranston (“the City”)
opened the front lawn of Cranston City Hall (“City Hall”) as a
limted public forum for the display of holiday and seasonal
decorations. The first displays to appear on the | awn incl uded
a nmenorah and a creche. Grace C. Osediacz, a citizen of
Cranston and the plaintiff in this matter (“Plaintiff”),
consi dered the pl acenent of these displays onthe City Hall | awn
to be a denonstration of support of religion by the City and its
Mayor. She brought this action against the City, Cranston Mayor
Stephen P. Laffey (“the Mayor”), and Cranston Treasurer Randy

Rossi (collectively, “Defendants”), alleging violations of the



First Amendment of t he Uni t ed St at es Constitution.!?
Specifically, Plaintiff alleges that Defendants violated the
Est abl i shment Cl ause of the First Amendnment by allowi ng the
di splay of religious items on the front lawn of City Hall. She
al so i ndependently chall enges the written policy (“the Policy”),
pursuant to which the religious and other holiday items were
al l owed to be displayed, as violating the Free Speech Cl ause of
the First Amendnent.?

Def endant s have nmoved for summary judgnment on both cl ai ns.
For the reasons di scussed bel ow, summary judgnment is granted for
the Defendants as to the Establishment Clause count and deni ed
as to the Free Speech Clause count. Furthernmore, because the
Free Speech Cl ause count presents a pure question of |aw, and
because there are no material facts in dispute, the Court noves

sua sponte to grant summary judgnment on that count in favor of

Plaintiff. See Berkovitz v. Hone Box Office, Inc., 89 F.3d 24,

29 (1st Cir. 1996) (“It is apodictic that district courts have

the power to grant summary judgnent sua sponte.”).

1 See Everson v. Bd. of Educ., 330 U S. 1, 8 (1947) (nmeking
First Anendnent applicable to the states through the Fourteenth
Amendnent) .

2 1n her conplaint, Plaintiff also challenged the Policy on
Est abl i shment Cl ause and due process grounds. Because this
Court grants sunmary judgnent in favor of Plaintiff on the basis
of her free speech claim Plaintiff’s other grounds for
chal I engi ng the Policy need not be addressed.
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Fact s

The followi ng facts are undi sputed, except as noted.?3

the extent any facts are in dispute, they are set out in

li ght

nost favorable to Plaintiff for purposes of

Def endant’s noti on.

r ead:

To

t he

t he

I n Decenmber 2003, the City issued a witten policy that

From t he Desk of Mayor Steve Laffey
Policy regarding Holiday and Seasonal Decorations

1. Appropriate* holiday and seasonal decorations may
be erected from Decenber 5 - January 1lst of each year.
2. Displays may be located only on the South facing
lawn of City Hall (Park Avenue side).

3. Cranston City Hall Iawn serves as a limted public
forum open for the purpose of appropriate seasonal and
hol i day di spl ays.

4. A prerequisite to placing displays is leaving a
name, phone nunber, and address in case the City nust
contact the displayer, along with a brief witten
description of the appropriate holiday and seasonal

decorati on. A waiver nust also be signed agreeing
that the City of Cranston will not be held responsible
for any damage that namy occur to the erected holiday
and seasonal display. This waiver nust be signed
bef ore any display nay be erected.

5. The City will not be liable for damage to a
display or for injury to people placing or renoving
di spl ays.

6. Because space is |limted, if the | awn beconmes too
crowded prior to the end date for the displays, the
City may limt duplicate displays or restrict further
di spl ays.

at 8;

3 (See generally Pl.'s Conpl. at 4; Defs.’” Ex. C-P; Defs.’
Undi sputed Facts at 5; Pl.’s Opp. at 5, 9; Defs.’” Summ J.

Defs.’ Answer at 3.)

Mot .



7. The Mayor or his designee nust approve all holiday

and seasonal decorations.

* Appropriate is defined as being suitable and proper

for the holiday occasion. The display cannot shock

t he consci ousness of the comrunity.
(PI.”s Conpl. Ex. 1.) Also in Decenmber 2003, Mayor Laffey
issued a press release inviting the public to display
“appropriate holiday and seasonal displays” on the |awn at the
entrance to City Hall. (ILd. T 13; Defs.’” Reply Decl. ¢ 20.)
Fol |l owi ng the issuance of this public invitation, a nunber of
citizens placed displays on the City Hall lawn.4 In review ng
the entire display for the presence of an Establishnment C ause

violation, this Court |ooks to the scene as it was at the tine

of the filing of Plaintiff’'s Conplaint. See ACLU v. Schundler,

168 F.3d 92 (3d Cir. 1999) (including in Establishment Clause
analysis a sign that was placed near a challenged holiday
di splay after ACLU conplained to city but before conpl aint was
filed with court).

The front |awn of City Hall covers an area approxi mately ten
car-lengths by three car-Iengths. A large evergreen tree
apparently lighted each Decenber, occupies the center of the
| awn. The follow ng displays had been placed by citizens either

on the front lawn itself or by the entrance to City Hall at the

4 Phot ographs of the various displays placed on the | awn are
contained in the Appendix to this Decision and Order.
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time of the filing of the Conplaint: a menorah approxi mately
five feet in height, placed by Chabad of Wst Bay, a Jew sh
group, and acconpanied by a sign that read: “Chabad w shes you
a Happy Chanukah”; an inflatable snowmn and Santa Claus
approxi mtely seven feet tall; an alnost l|ife-size nativity
scene; a three-foot holographic angel; fifteen pink flam ngos
with Santa hats with a plaque that read in part: “Church of the
Pink Flam ngo”; two plastic snowren; a four-foot by six-foot
sign fromthe Teansters Union that read: “Happy Holidays from
the Teansters Union”; and three Santa “snowren doggies.”

An 8-inch x 11-inch disclaimer was also posted on the
entrances to City Hall and on bulletin boards inside the
building. (See Defs.’” Answer at 5.) The disclainmer read:

Not i ce:
Hol i day Decorati ons

The public holiday displays are strictly fromprivate

citizens or groups. They in no way represent an

official view of the City of Cranston nor are they
endorsed by the City.
(Csediacz Aff. Ex. C.)

On Decenber 21, the forum was closed (neaning no nore

di spl ays could be placed) and on December 22, Plaintiff filed

her conpl ai nt.

1. Standard of Revi ew




Summary judgnment is warranted when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law.” Fed. R Civ. P.
56(c). When a notion for summary judgnment is directed agai nst
a party that bears the burden of proof, the novant bears the
“initial responsibility of informng the district court of the
basis for its motion, and identifying those portions of [the
record] which it believes denonstrate the absence of a genuine

i ssue of material fact.” Celotex Corp. v. Catrett, 477 U.S

317, 323 (1986). |If that showi ng is made, the nonmovant then
bears the burden of producing definite, conpetent evidence to

rebut the nmotion. See Anderson v. Liberty Lobby, Inc., 477 U. S.

242, 247-48 (1986). The evidence “cannot be conjectural or
problematic; it nmust have substance in the sense that it limns
differing versions of the truth which a factfinder nust resol ve

at an ensuing trial.” Mck v. Geat Atl. & Pac. Tea Co., Inc.,

871 F.2d 179, 181 (1st Cir. 1989). In other words, the
nonnmovant is required to establish that there is sufficient

evidence to enable a jury to find in its favor. DeNovellis v.

Shal ala, 124 F.3d 298, 306 (1st Gir. 1997).



Because this case al so involves entry of sua sponte sumrmary

judgnment on a part of Plaintiff’'s claim a brief sketch of the
standard of review for cross-nmotions for summary judgnent is
appropriate.®> “Cross nmotions for sunmary judgnent do not alter
the basic Rule 56 standard, but rather sinply require [the
Court] to determne whether either of the parties deserves
judgnment as a matter of |aw on facts that are not disputed.”

Adria Int’'l Goup, Inc. v. Ferre Dev., Inc., 241 F.3d 103, 107

> See 10A Charles Alan Wight, Arthur R Mller & Mary Kay
Kane, Federal Practice and Procedure 8 2720 (3d ed. 1998)
(discussing cross-notions and sua sponte sunmary judgnent in
sane section). Wight, MIller & Kane point out that:

Entering a judgnment when there has been a notion
but no cross-motion is somewhat different from the
situation in which neither party has noved under Rule
56 and the court wi shes to act sua sponte. When there
has been a notion but no cross-notion, the judge
already is engaged in determ ning whether a genuine
i ssue of material fact exists and the parties have
been gi ven an opportunity to present evidence desi gned
either to support or refute the request for the entry
of judgment.

Id. In anticipation of the possibility of the Court entering
summary judgnent on Plaintiff’s free speech claim the Court
provi ded Defendants notice of its intention to grant sua sponte
sunmary judgnment to Plaintiff on the free speech claim
Osediacz v. City of Cranston, C. A No. 03-600S (D.R. 1. Cct. 18,
2004) (order notifying parties that Court was considering
possibility of granting sua sponte summary judgnment on free
speech claim. Def endants responded with a letter brief on
Cct ober 29, 2004. (Letter of 10/28/04 from Janetta O. Al ston

Cranston City Solicitor, to the Court (hereinafter “Defs.’
Letter Br.”).)




(1st Cir. 2001) (citing Wghtman v. Springfield Term nal Ry.

Co., 100 F.3d 228, 230 (1st Cir. 1996)).

[11. Anal ysi s

A. The Establishnment Clause Cl aim

The Establishment Clause of the First Amendnent provides
t hat “Congress shall make no | aw respecti ng an establishnent of
religion.” U.S. Const. anmend. |. 1In the sem nal case of Lenpn

v. Kurtzman, 403 U S. 602 (1971), the Suprene Court set out a

test for evaluating Establishment Clause clains. Under Lenon,
the Court | ooks to whether the state action: (1) has a secul ar
pur pose; (2) has the effect of advancing or inhibiting religion;
and (3) fosters an excessive governnment entanglenment wth

religion. 1d. at 612-13; see Boyajian v. Gatzunis, 212 F.3d 1,

4 (1st Cir. 2000).°% This Court will evaluate the City’'s holiday
di splay as to each of these factors.
1. Pur pose
A government program may be found unconstitutional because
it has a religious purpose. The bar, however, is a high one.

“The [ Suprene] Court has invalidated | egi slation or governnent al

6 Because the Court finds no evidence of entanglenent (as
di scussed bel ow), whether entanglenment is an elenent of the

effects prong or an independent factor is not material. Cf.
Rojas v. Fitch, 127 F.3d 184, 188 (1st Cir. 1997) (stating that
Agostini_v. Felton, 521 U S. 203 (1997), “incorporated the

ent angl enent prong into the effects cal cul us, thereby making the
third prong of Lenbn a part of the second prong”).
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action on the ground that a secul ar purpose was | acking, but
only when it has concluded there was no question that the
statute or activity was notivated wholly by religious

considerations.” Lynch v. Donnelly, 465 U S. 668, 680 (1984).

This is especially true where, as here, the allegation is that
a religious purpose was behind the creation of a “limted public
forum” that is, a place where private speakers are given the
opportunity to express thenselves on a certain topic.’” See

Westside Conmty. Sch. v. Mergens, 496 U. S. 226, 250 (1990)

(opinion of O Connor, J.) (“[T]lhere is a crucial difference

bet ween government speech endorsing religion, which the

Establ i shment Clause forbids, and private speech endorsing
religion, which the Free Speech and Free Exercise Clauses

protect.”) (enphasis in original).

” The Supreme Court has divided public property into three
categories: the traditional public forum the designated public
forum and a third category “which is not by tradition or
designation a forum for public conmunication.” Perry Educ.
Ass’n v. Perry Local Educators’ Ass’'n, 460 U S. 37, 46 (1983).
“A sub-category of the designated public forumis the ‘limted
public forum’” Courtemanche v. GSA, 172 F. Supp. 2d 251, 265
n.é (D. Mass. 2001). “When the State establishes a linmted
public forum the State is not required to and does not allow
persons to engage in every type of speech. The State may be
justified “in reserving [its foruml for certain groups or for
t he discussion of certain topics.”” Good News Club v. MIford
Cent. Sch., 533 U S. 98, 106 (2001) (quoting Rosenberger V.
Rector and Visitors of Univ. of Va., 515 U. S. 819, 829 (1995)).
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The cel ebration of the wi nter holiday season constitutes a
val id secul ar purpose. Lynch, 465 U S. at 681 (“The display [of
the creche] is sponsored by the city to celebrate the Holiday
and to depict the origins of that Holiday. These are legitimate
secul ar purposes.”). Because the City has proffered just such a
val i d secul ar purpose,® Plaintiff nust produce conpetent evi dence
to show that the creation of the [imted public forumwas a sham
designed to facilitate the display of religious itenms while
shielding the City from charges of endorsenent. “When a
governnmental entity professes a secul ar purpose for an arguably
religious policy, the government’s characterization is, of
course, entitled to some deference. But it is nonetheless the
duty of the courts to “‘distinguis[h] a sham secul ar purpose

from a sincere one.’” Santa Fe Indep. Sch. Dist. v. Doe, 530

U.S. 290, 308 (2000) (quoting Wallace v. Jaffree, 472 U.S. 38,

75 (1985)).

To support her claimthat the institution of the limted
public forumin this case was i ndeed a sham Plaintiff cites the
timng of event s surroundi ng t he est abl i shnent and

i mpl enrentation of the limted public forum Plaintiff points

8 (Defs.” Stmt. Undisp. Facts § 4, 10 (“[T]lhe City had
recei ved various requests fromcitizens to celebrate the winter
holidays. . . . The City created a limted public forumfor the
public to decorate City Hall Lawn with appropriate seasonal and
hol i day displays.”).)
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out that the first two displays that appeared on the |awn were
a menorah and a creche. She asserts that this was denonstrably
in accordance with the Myor’s and the City’'s purported
religious purpose because neither Mayor Laffey nor the City felt
any need to disclaimthe apparent connection between the City
and the religious displays, or ensure wi de distribution of the
Policy inviting additional private displays, until after they
were nmade aware of the pending conplaint in this case.
Plaintiff’s conspiracy theory, however, does not stand up to
scrutiny.

Plaintiff cites a nmenmorandum from Mayor Laffey to Paul
Ginmes (“Gines”), Cranston Director of Adm nistration, which
directs Gines to:

Pl ease ensure that my policy regarding holiday and

seasonal decorations is adhered to and readily

avai lable to the public. Furthernmore, please post

publicly a notice of disclainmer that indicates that

all displays are provided by private nmenbers of the

community and are in no way paid for or provided by

the City of Cranston.

(Pl.”s Opp. Ex. 1.) The copy of the nmenorandum that Plaintiff
submtted to the Court in her opposition papers bears the date
“12/15/2003,” which, Plaintiff clainms, denonstrates that the
Policy was not readily available to the public, and that the

di sclainmers were not posted, until 15 Decenber--ten days after

the first religious display (the nenorah) was placed on the
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| awn. If this were true, or even possible, it would arguably
create a factual dispute that would have to be resolved at
trial. However, the Defendants have subm tted substantial (and
unrebutted) evidence that the date on the copy of the menorandum
submtted to the Court is not the date of the nenmorandum s
i ssuance, but rather the date it was printed and given to the
representative of the ACLU.

First, Robin Miksian-Schutt (“Schutt”), Cranston Deputy
Director of Adm nistration, states that the City adopted the
Policy no | ater than Decenber 4, 2003, and that the Policy went
into effect on Decenmber 5, 2003. (Reply Decl. of Robin Schutt
1 5.) Schutt goes on to state that she e-mailed the menorandum
at issue here to Grines, on behalf of Mayor Laffey, on Decenber
4, 2003. (Ld. T 11.) She further states that “[u]nder the
City's conmputer system the date that appears on a neno is the
date that the neno was accessed and printed” (id. ¥ 14), and
that the date on the copy of the nenorandum presented to the
Court by Plaintiff represents the date on which a copy of the
menor andum was printed for Plaintiff (id. ¥ 15). |In support of
this contention, Schutt includes in her declaration: (1) a copy
of the menorandum identical to the one Plaintiff presented to
this Court except for the fact that it is dated “8/23/2004,” the

date on which Schutt declares she printed the docunment as an

12



exanple for this Court (id. § 17); and (2) a printout of a
conputer screen she represents as displaying the docunent
properties of the nenmorandum which shows the nenorandum as
havi ng been created and | ast nodified on 4 Decenber (id. Ex. A).
Grinmes al so made a decl aration stating that the Policy went into
effect Decenber 4, 2003, and that he received the nmenorandum at
i ssue here on that same date. (Reply Decl. of Paul Gimes | 9,
12.)

At the hearing on this notion, Plaintiff argued that this
Court could not take cognizance of the above-referenced Reply
Decl arations without granting Plaintiff a further opportunity to
respond. This Court agreed, and granted Plaintiff such

opportunity. See Vais Arnms, Inc. v. Vais, 383 F.3d 287, 292

(5th Cir. 2004). (“[T]hose circuits that have expressly
addressed this i ssue have held that a district court may rely on
argunents and evidence presented for the first time in a reply
brief as long as the court gives the nonnovant an adequate

opportunity to respond.”) (citing Cia. Petrolera Caribe, Inc. v.

Arco Caribbean, Inc., 754 F.2d 404, 410 (1st Cir. 1985) ("W
bel i eve that as the nonnmoving party, Caribe should have had an
opportunity to exam ne and reply to the noving party’s papers
before the court considered themin its decision process.”)).

Plaintiff’s only subm ssion, however, was an affidavit to the

13



effect that a representative of the ACLU had obtained the
version of the nmenorandumPlaintiff presented to this Court from
City Hall on Decenmber 15, 2003. (Brown Suppl. Aff.) This fact
is conpletely consistent with, and in fact supports, Defendants’
expl anati on of the Decenmber 15 date on Plaintiff’s version of
the menorandum G ven the high bar Plaintiff nust pass over to
establish a religious purpose in a case such as this, the
failure to produce any evidence to rebut Defendants’ proffer
ends the matter. But there is nore.

Even if this Court were to accept Plaintiff’s theory about
the timng of the nmenmorandum her argunment still falls short of
the mark. This is because even before 15 Decenber, non-
religious holiday displays were present on the front |awn of
City Hall, consistent with the invitationto the public to place
holiday items there. On Decenber 9, 2003, a seven-foot
i nfl at abl e snowran and Santa Cl aus were placed at the east and
west sides of the entrance to City Hall. (See Defs.’” Summ J.
Mot. at 7; Pl.’s Opp. at 5; Defs.” Ex. C4 (executed waiver
dated Dec. 9, 2003)). At oral argunent, Plaintiff’s counsel
acknow edged that placenment of the Santa and snowman preceded
t he placenment of the creche. (Tr. at 67.) \While it is true
that these itens were not as centrally located on the |awn as

t he menorah and the creche, their presence undercuts Plaintiff’'s

14



assertion that the “evolution of the display at issue forces
this Court to entertain the conclusion that the display was
intended to be religious at its inception.” (Pl.’s Opp. at 11.)
Plaintiff’'s reliance on the |ocations of the creche and nenorah
as conpared to the Santa and snowman is too thin a reed to

support her claim?®

9 Nor does a reference to “the holiday” in a menorandum from
Ginmes to Mayor Laffey dated Decenmber 21, 2003, suggesting a
closure of the forum due to crowding, inply any religious, as
opposed to secul ar, purpose. (See Defs.’” Ex. Q (“The comunity
has had a couple of weeks to respond to your invitation, and
t hey have done so very positively. On the eve of the holiday,
| reckon that we have seen all the decorations that wll be
offered by the community.”).) Plaintiff assunes this reference
to “the holiday” is a reference to Christmas Day. It could also
be a reference to the Wnter Solstice, which fell on 22
Decenmber, see Jack WIlians, Answers: When do the seasons begin,
at http://ww. usat oday. conf weat her/resour ces/ askj ack/ 2003- 12- 21-
answer s-season_x. htm (l ast visited Nov. 3, 2004), or New Year’s
Day. Even if it is a reference to Christmas Day, it should be

noted that many people quite likely view Christnmas Day as
representing the end of the wnter holiday season from a
secul ar, not religious, point of view In the Catholic Church

(and presumably nost Protestant Christian denom nations), the
Chri st nas season extends for twel ve days beyond the date of the
birth of Christ. See Dennis Bratcher, The Twelve Days of
Chri st mas, Christian Resource I nstitute, at
http://ww. cresourcei.org/cyl2days. htm (last visited Nov. 3,
2004) (“in the Western Church [the Twel ve Days of Christmas] are
the twelve days from Christmas until the begi nning of Epiphany
(January 6th . . . .)7"). Even assuming it is a reference to
Christmas as a religious holiday, this fact ultimtely does
not hing to change this Court’s conclusion. Like the |ocation of
t he menorah and creche, this reference to “the holiday” cannot
support the argunment Plaintiff seeks to rest upon it.

Mor eover, regardl ess of the exact day to which “the holiday”
refers, the date of this nmenorandum adds yet another nail to the
coffin of Plaintiff’s theory that the public was not notified of
the limted public forumuntil after Plaintiff conplained, by
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The fact is that Christmas is a holiday with both religious
and secul ar overtones. Lynch, 465 U S. at 692 (O Connor, J.,
concurring) (“[Christmas] has very strong secul ar conponents”).
And, as in Lynch, the City's display of the creche and nenorah
in conmbination with the snowran, the Santa, and the |arge
lighted tree inplies nothing nmore than a celebration of the
holiday in both its religious and secul ar senses. The Suprene
Court noted in Lynch that it was error for the District Court
(then-Chi ef Judge Pettine of this District) to draw an i nference
of no secul ar purpose solely fromthe presence of a creche. 465
U.S. at 681. This Court will not repeat that error here.
Not hing in Lynch or its progeny suggests even renotely that a
hol i day display, either sponsored by the City or allowed to be
di splayed on City property, nmust be sanitized of all religious
content in order to be constitutional.

Finally, the invitations to the public to use the |awn

reveals no overt or covert religious purpose. In fact, the
opposite is true. The press release issued by the Muyor’'s
office relating to the creation of the City’s limted public

forum distributed on 4 Decenber, read as foll ows:

stating on 21 Decenber that “the community has had a coupl e of
weeks to respond to your invitation.” (Defs.’” Ex. Q (enphasis
added) .)
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Mayor Laffey has announced that beginning tomorrow in
i ght of the holiday season, he wel comes the peopl e of
Cranston to place appropriate holiday and seasonal
di splays on the front lawn of City Hall. “1t’s a
great time of year, and we have nmuch for which to be
t hankful ,” said Laffey.

“l1 want to | ook out the wi ndow of nmy office and see
Rudol ph pulling a sleigh,” stated the Mayor. Laf fey
added that he hopes to have people create ice

scul ptures after a big snowstorm “If we have enough,
maybe we can have a contest for the best one,” he
comment ed. “But the challenge that | really |ook
forward to is a friendly snowball fight ampbng nenbers
of the City Council, the School Adm nistration and
myself. I'malittle bit hesitant, though, because |
know how well some of them sling nmud!” He said
| aughi ngly.

(Schutt Reply Decl. q 20.) Plaintiff does not dispute either
the date of distribution or contents of the press release.?0
Nothing in these public statements or in the actual

i npl enmentation of the Policy reveals or even renotely supports

01t is noteworthy that in the four-nonth di scovery period
(see Pretrial Order of Mar. 18, 2004 (setting close of discovery
for July 19, 2004)), which was allowed at Plaintiff’s request,
Plaintiff did not nake any docunent requests of Defendants nor
conduct any depositions (see Defs.” Summ J. Mdt. at 11 n.3).
Clearly, the burden is on the Defendants at this stage of the
proceedi ng, but Plaintiff also has a burden to neet Defendants’
proffers. Plaintiff proceeds at her own peril if she does
nothing to ascertain the facts and then clainms that her
uncertainty as to the veracity of Defendants’ submnm ssions
constitutes material facts in dispute. See Garside v. Osco
Drug, lInc., 895 F.2d 46, 48 (1st Cir. 1990) (“[A] ‘genuine’
issue exists if there is ‘sufficient evidence supporting the
claimed factual dispute’ to require a choice between ‘the
parties’ differing versions of the truth at trial.””) (quoting
Hahn v. Sargent, 523 F.2d 461, 464 (1st Cir. 1975)).
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an inference that a religious purpose was behind the creation of
the limted public forum

Havi ng concluded that no material factual dispute exists
with respect to the purpose prong of the Lenon test, the Court
turns to the question of whether the display has the effect of
endorsing religion nonethel ess.

2. Ef fect / Endorsenent !

I n eval uating Establishment Cl ause chal | enges of gover nnent
action involving the display of winter holiday itens (sone of

which are religious in nature) under Lenon’'s second prong, the

11 The “endorsenent test” is a refinenment of the Lenpn test
promul gated by Justice O Connor. See County of Allegheny v.
ACLU, 492 U S. 573, 668 (1989) (Kennedy, J., concurring and
di ssenting in part) (“the endorsenent test . . . had its genesis

in Justice O Connor’s concurring opinion in Lynch”); see also
id. at 592 (“In recent years, we have paid particularly close
attention to whether the chall enged governnental practice either
has the purpose or effect of ‘endorsing’ religion, a concern
that has long had a place in our Establishment Clause
jurisprudence.”); Boyajian, 212 F.3d at 6 (describing second
prong of Lenpbn as exam ni ng whether “the practice under review
has the ‘principal or primary effect’ of endorsing or
di sapproving religion”) (quoting Wallace v. Jaffree, 472 U S.
38, 55 (1985)). The endorsenent test asks whether a reasonable
observer *“would view a governnental practice as endorsing
religion.” Capital Square Review & Advi sory Bd. v. Pinette, 515
Uus. 753, 777 (1995) (O Connor, J., concurring). “As a
t heoretical matter, the endorsenent test captures the essenti al
command of the Establishment Clause, nanely, that governnent
must not nmake a person’s religious beliefs relevant to his or
her standing in the political community by conveying a nessage
‘“that religion or a particular religious belief is favored . .
: "7 Al egheny, 492 U.S. at 627 (O Connor, J., concurring)
(quoting Wallace, 472 U.S. at 70 (O Connor, J., concurring)).

18



benchmark is set by two Suprenme Court cases, Allegheny v. ACLU

and Lynch v. Donnelly. Lynch involved a holiday display in the

nearby Rhode Island community of Pawt ucket. The di spl ay
consisted of “many of the figures and decorations traditionally
associated with Christmas.” Lynch, 465 U. S. at 671. Included
in the display was “a Santa Claus house, reindeer pulling
Santa’s sl eigh, candy-stri ped poles, a Christms tree, carolers,
cutout figures representing such characters as a clown, an
el ephant, and a teddy bear, hundreds of colored lights, a |large
banner that reads ‘SEASONS GREETINGS,’ and [a] creche.” Ld.
Applying the Lenon test, the Suprene Court upheld the
constitutionality of the display in the face of an Establi shment
Cl ause chal | enge.

Approxi mately five years after Lynch, the Suprene Court
rul ed on two separate holiday displays in Al egheny. The first,
whi ch the Court found violated the Establishnment Clause, was
situated inside the Allegheny County Courthouse—-specifically,
on its Grand Staircase, “[t]he ‘main,” ‘nost beautiful,’” and
‘“nost public’ part of the courthouse.” Allegheny, 492 U.S. at
579. This display consisted primarily of a creche with a banner
reading: “Goria in Excelsis Deo!” Id. at 580. Near by the
di splay were several poinsettia plants and small evergreen

trees, but “[n]o figures of Santa Claus or other decorations.”
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Id. at 580-81. The second display, which the Court upheld, was
“just outside the City-County Building.” Id. at 578. Thi s
di splay consisted of an 18-foot nenorah, a 45-foot decorated
Christmas tree, and a sign that stated: “During this holiday
season, the city of Pittsburgh salutes |iberty. Let these
festive lights remnd us that we are keepers of the flame of
i berty and our |egacy of freedom” 1d. at 582.

Courts frequently have conpared chal | enged hol i day di spl ays
like the one in this case to those in Lynch and All egheny. The
constitutionality of the challenged display then hinges on
whet her it bears a greater resenblance to the constitutional or

unconsti tuti onal displays in those cases. See, e.q.

Schundl er, 168 F.3d at 107 (upholding constitutionality of
holiday display because, “we are wunable to perceive any
meani ngful constitutional distinction between the display at
i ssue here and those that the Supreme Court upheld in Lynch and
Al | egheny”). The City, however, urges this Court not to
eval uate the di splay at issue here by neans of conparison to the

di splays in Lynch and All egheny. Rat her, it cites Capital

Square Review & Advisory Bd. v. Pinette, 515 U. S. 753 (1995),

for the proposition that the City Hall display should be subject

to a nuch |l ess stringent review because this is a public forum
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case involving private speakers, while Lynch and Allegheny
i nvol ved the government as speaker.

In Pinette, a plurality of the Court argued for a bright
line exception to the Establishment Cl ause prohibition. The
exception woul d have precluded finding a violation any time the
chal | enged speech was that of a private citizen. Id. at 770
(opinion of Scalia, J.) (“Religious expression cannot violate
t he Establishnment Clause where it (1) is purely private and (2)
occurs in a traditional or designated public forum publicly
announced and open to all on equal terms.”). However, where the
Supreme Court issues a splintered mpjority opinion, as in
Pinette, “we nust exam ne the positions taken by the Justices
needed to forma majority and follow the opinion that supports
the majority position on the narrowest grounds.” Schundler, 168
F.3d at 103. \While four Justices in Pinette supported a private
speech exception, both Justice O Connor and Justice Souter filed
concurring opinions explicitly refusing to adopt such an
exception. 515 U.S. at 775 (O Connor, J., concurring) (“l see
no necessity to draw new |lines where ‘[r]eligious expression

(1) is purely private and (2) occurs in a traditional or
desi gnated public forum’”); id. at 787 (Souter, J., concurring)
(“Unless we are to retreat entirely to governnment intent and

abandon consi deration of effects, it makes no sense to recognize
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a public perception of endorsement as a harm only in that
subcl ass of cases in which the government owns the display.”).

Thus, the fact that this case involves private speakers,
while relevant, is not dispositive. The status of the |awn as
alimted public forumwhere private speech took place is simly
one additional factor to consider in the Establishnent Clause
anal ysi s. Id. at 775 (O Connor, J., concurring) (“That the
religious display at issue here was erected by a private group
in a public square . . . certainly infornms the Establishnent
Clause inquiry . . . ."). This Court understands this guidance
to nmean that even where private speakers are involved, the

Lynch/ Al l egheny line of cases is still the first mark agai nst

which a relevant display is measured. |f the holiday display
can survive an Establishnment Cl ause challenge wunder this

standard, the inquiry ends. |f, however, a display falls short

of the Lynch/All egheny standard on its face, a court may still
determine that its private character constitutes an additional
factor in favor of non-endorsement sufficient to keep the
di splay on the constitutional side of the Establishnent Clause
line.

As noted above, this Court evaluates the display as it
| ooked at the time of the filing of Plaintiff’s Conplaint. The

scene on the lawn of City Hall at that time nore clearly
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resenbl es the displays held to withstand Establishnment Clause
chall enge in both Lynch and All egheny than the one found to be
unconstitutional in Allegheny. Wiile the two religious displays
were prom nent, the non-religious displays and the | arge |ighted
evergreen tree in the center of the lawn all add to the

“secul ari zation” of the display.'? See Allegheny, 492 U S. at

2 Neither the proximty of the religious displays to City
Hal |, nor the fact that City Hall occupies a position between a
public school and a school admi nistration building, require any
contrary conclusion. While the proximty of a religious display
to a seat of government may increase the possibility for a
nmessage of religious endorsenent to be conveyed, see Pinette,
515 U. S. at 804 (Stevens, J., dissenting) (“structures on

government property — and, in particular, in front of buil dings
plainly identified with the State -— inply state approval of
their nmessage”), the front lawn of Cranston City Hall is nuch

nore |li ke the entrance to the All egheny City-County Buil di ng and
the public park in Lynch, than it is to the Grand Staircase of
the Allegheny County Courthouse. See Mather v. Village of
Mundel ein, 864 F.2d 1291, 1293 (7th Cir. 1989) (“the presence of
the display [on the awn of the village hall] in a place open to
the elements nmakes the context closer to that of the park in
[ Lynch] than to that of the center of Chicago's city hall”).
Furthernore, any suggesti on of endorsenent a reasonabl e observer
may derive fromthe proximty of the religious displays to City
Hall 1is far outweighed by the overall conposition of the
di spl ay.

The presence of the school buil dings next door to City Hall
al so does not change the result of this analysis, because the
i npressionability of schoolchildren is a factor of Ilimted
concern where the Establishment Clause challenge involves
private speakers conveying a religious nmessage on non-school
grounds. See Good News Club, 533 U S at 115 (“[W hatever
significance we may have assigned in the Establishnment Clause
context to the suggestion that elenentary school children are
nore inpressionable than adults, we have never extended our
Est abl i shnment Cl ause jurisprudence to foreclose private
religious conduct during nonschool hours nerely because it takes
pl ace on school prem ses where el enentary school children may be
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633 (O Connor, J., concurring) (“[T]he Christmas tree, whatever
its origins, is not regarded today as a religious synbol.”);
Schundler, 168 F.3d at 107 (contenplating that “‘a display
containing only a nenorah and a Christmas tree’ my be
constitutional”). Finally, the City posted several disclainers.
The use of such disclainmers to further mtigate the religious
effect of a display has been held to be a relevant factor in

Est abl i shment Cl ause anal ysis. See ACLU v. W/ kinson, 895 F.2d

1098, 1105 (6th Cir. 1990) (“If a ‘salute to liberty sign [like
the one in Allegheny] can help negate any inplication of an
endorsenent of religion, it seens to us that a sign explicitly
denyi ng any endorsenent of religion ought to help even nore.”);

see also Pinette, 515 U S. at 776 (O Connor, J., concurring)

(“[A] disclainmer hel ps remove doubt about state approval of [a]
religious message.”). While the disclainmers in this case could
have been | arger and better placed so as to be visible fromthe
road, they clearly di savowed any gover nnment endorsenent and were

readi |y apparent to anyone visiting City Hall. Therefore, their

present.”) (internal citation omtted); id. at 116 (“[Wile] we
did note [in Edwards v. Aguillard, 482 U S. 578 (1987),] that
mandat ory attendance requirenents nmeant that state advancenent
of religion in a school would be particularly harshly felt by
i npressi onabl e students. . . . we did not suggest that, when the
school was not actually advanci ng religion, t he
i npressionability of students wuld be relevant to the
Est abl i shment Cl ause issue.”).
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presence constitutes an additional factor in favor of finding no
endor sement of religion.

Finally, the fact that the City Hall | awn was desi gnated as
a limted public forum does nothing to change this concl usion.
The Plaintiff urges that “while the City Hall | awn nay have been
used on occasion in the past for public expression, it is not a
traditional public forum [and] has never been used for holiday
di splays.” (Pl.’s Opp. at 15-16.) The fact that it has never
been used for holiday displays, continues Plaintiff, nmeans that
a reasonabl e observer woul d be nore likely to infer governnental
endorsenent of religion fromthe presence of religious displays

on the lawn. (ld.) See Pinette, 515 U.S. at 780 (O Connor, J.,

concurring) (“[T]he reasonable observer in the endorsenment
i nquiry nmust be deemed aware of the history and context of the
community and forumin which the religious display appears.”).
Def endants counter that the lawn in front of City Hall has a
hi story of being used as a public forum (Tr. at 12.) The best
that can be said from Plaintiff’'s perspective is that the
hi story of the forum is disputed and therefore the private
nature of the speech is negated as a factor. The fact that this
matter is disputed, however, is ultimately irrel evant because
the Court has determ ned that the holiday display at issue here

woul d pass muster under Lynch/ Al l egheny even if the City itself
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had set it up. In other words, if the display is constitutional
as a City-sponsored display, it is inmpossible for it to be
unconstitutional as private speech in a limted public forum

3. Ent angl enent

In light of the fact that no interaction with sectarian
entities is alleged in the Conplaint, no reasonable fact finder
could find unconstitutional entanglenent of government wth
religion. See Lynch, 465 U.S. at 689 (O Connor, J., concurring)
(“The entangl ement prong of the Lenon test is properly limted
to institutional entanglenment.”). Therefore, the Court need not

address this issue. See Agostini v. Felton, 521 U S. 203, 233

(1997) (“Entangl enent nust be ‘excessive’ before it runs afoul
of the Establishment Clause.”).

B. The Free Speech O ause Claim

1. St andi ng

Def endants assert Plaintiff has no standing to chall enge the
Policy on free speech grounds because Plaintiff never appliedto
set up a display and thus suffered no cognizable injury.
(Defs.” Summ J. Mot. at 21; Defs.’ Letter Br. at 2.) See Warth

v. Seldin, 422 US. 490, 499 (1975) ("A federal <court’s

jurisdiction . . . can be invoked only when the plaintiff
hi msel f has suffered ‘some threatened or actual injury resulting

fromthe putatively illegal action.’””) (quoting Linda R S. v.
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Richard D., 410 U. S. 614, 617 (1973)). However, in First
Amendnent challenges such as this, traditional rules of
standi ng, which require an injury in fact to the plaintiff, are

| oosened to allow citizen challenges. See lrish Lesbian and Gay

Og. v. Guliani, 143 F.3d 638, 647 (2d Cir. 1998) (“If section

10-110 is overly broad, or |lacks procedural safeguards to
prevent censorship, then any citizen in New York may chal |l enge
the law.”). As will be discussed in nmore detail further bel ow,
the Policy on its face vests unbridled discretion in Myor
Laffey to permt or deny individual displays. “[When a
licensing statute allegedly vests unbridled discretion in a
governnment official over whether to permt or deny expressive
activity, one who is subject to the law may challenge it
facially w thout the necessity of first applying for, and being

denied, a license.” City of Lakewood v. Plain Deal er Publ’g

Co., 486 U.S. 750, 755-56 (1988). Therefore, Plaintiff, as a
citizen of Cranston subject to the Policy, has standing to
chal l enge the Policy on First Amendment grounds w thout first
having to submt a display for approval. “This exception from
general standing rules is based on an appreciation that the very
exi stence of sonme broadly witten laws has the potential to

chill the expressive activity of others not before the court.”
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Forsyth County v. Nationalist Mvenent, 505 U S 123, 129

(1992) .

2. Free Speech Anal ysi s

“[Al n ordi nance which . . . makes the peaceful enjoynent of
freedoms which the Constitution guarantees contingent upon the
uncontrolled will of an official . . . is an unconstitutiona
censorship or prior restraint upon the enjoynment of those

freedons.” Shuttlesworth v. City of Birm ngham 394 U.S. 147,

151 (1969). Here, the Policy on its face operates as a prior

restraint on speech that grants the Mayor (or his designee)

unbridl ed discretion to approve or deny displays. The Court
will first address the issue of prior restraint.
Item 4 of the Policy states in part: “A prerequisite to

pl aci ng di splays is | eaving a nane, phone nunber, and address.”
(PI.”s Conpl. Ex. 1 (enphasis added).) Furthernore: “A waiver
must al so be signed agreeing that the City of Cranston will not
be held responsible for any damage . . . . This waiver nust be
signed before any display nmay be erected.” (Ld. (enphasis
added) .) Item 7 of the Policy states: “The Mayor or his
desi gnee nust approve all holiday and seasonal decorations.”
(PI.”s Conpl. Ex. 1 (enphasis added).) While the City contends
that it was neither the intent nor the actual practice to

require citizens to present their displays for approval prior to
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pl acing them on the lawn, there is nothing in the Policy that
conveys this intent. The only nessage to be derived fromthe
Policy on its face is one of prior restraint on speech.

Not all prior restraints on speech are unconstitutional
however. \While the government nmay i npose sone prior restraints
on speech ®“in order to regulate conpeting uses of public

forums,” such a schene “may not del egate overly broad |icensing

di scretion to a governnment official.” Forsyth County, 505 U S.

at 130. “The reasoning is sinple: If the permt schenme
“invol ves appraisal of facts, the exercise of judgnent, and the
formation of an opinion,” by the licensing authority, ‘the
danger of censorship and of abridgenent of our precious First
Amendnent freedonms is too great’ to be permtted.” 1d. at 131

(quoting Cantwell v. Connecticut, 310 U.S. 296, 305 (1940);

Sout heastern Pronpotions, Ltd. v. Conrad, 420 U S. 546, 553

(1975)).

As indicated above, Item 7 of the Policy states in toto:
“The Mayor or his designee nust approve all holiday and seasonal
decorations.” (Pl.’s Conpl. Ex. 1 (enphasis added).) There is
no limtation on, or qualification of, the Myor’'s absolute
approval authority. The Policy does reference “[a] ppropriate
hol i day and seasonal decorations,” and defines “appropriate” as

“being suitable and proper for the holiday season,” and not
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“shock[ing] the consci ousness of the community.” (l1d.) The City
suggests that these qualifiers actually |imt the Mayor’s
di scretion to not approve displays. But to reach this
concl usi on, a reader nust interpret the words and the structure
of the Policy in a way that is neither |ogical nor grammtically
appropri ate.

Def endants woul d have this Court read the Policy to nmean
that any display that had a wi nter holiday theme would be

consi dered “appropriate, suitable,” and “proper” for placenent
within the l[imted public forum |In addition, Defendants would
have this Court read the limtation that displays cannot “shock
t he consci ousness of the community” as providing the only basis
on whi ch the Mayor could reject a display. However, reading the
Policy as a whole, and in its | ogical sequence, |leads to a very
di fferent conclusion: (1) that any individual w shing to put up
a display nust provide his or her nane, address and tel ephone
nunber to the City, along with a description of the display,
bef ore the display nmay be placed on the lawn (Item4); (2) that
the display nust be “appropriate” (i.e. “suitable and proper”)
for the “holiday occasion” (ltem 1); (3) that the display may
not “shock the consci ousness of the community” (Item*); and (4)

that the Mayor or his designee nust approve all displays and

decorations (ltem 7). As stated above, this reading provides
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no qualifier of the Mayor’'s approval authority. Furt her nore,
even if this Court were to read the Policy as limting the
Mayor’ s di scretion as Defendants suggest, there is no indication
what soever on the face of the Policy as to what standard or
criteria the Mayor m ght use to determ ne suitability, propriety

or shockingness. See Lakewood, 486 U.S. at 769-70 (“To allow

these illusory ‘constraints’ to constitute the standards
necessary to bound a licensor’s discretion renders the guarantee
agai nst censorship little nore than a high-sounding ideal.”).
Def endant s’ after-the-fact assertion that “[a] ppropriate
seasonal displays covered by the policy included, but were not
limted to, Chanukah, Christms (both secular and religious
aspects), Kwanza, Wnter Solstice, the New Year, and w nter
scenes, activities, and sports,” and that the “shock the
consci ence” standard “sinply prevented the erection of obscene
and pornographic displays,” (Defs.” Summ J. Mt. at 5),
provi des some gui dance. But these expanded definitions are not
included in the Policy nor in any other docunment defining the
ternms and limts of the Policy. Thus, they are merely argunment
and, in any event, do not neet the standard of Lakewood, which
states that the “doctrine forbidding unbridled discretion .

requires that the limts the city clainms are inplicit inits |aw

be made explicit.” 486 U S. at 770.
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Def endants next argue that this Court should |look to the
City's interpretation and i nplenmentation of the Policy so as to
conclude that no displays were declined adm ssion to the forum
and Mayor Laffey’s approval discretion extended only to the
limts of the Policy as a whole (i.e., he could only refuse
di spl ays that were not appropriate for the holidays or shocked
the consciousness of the conmmmunity). In support of this

contention, Defendants cite Forsyth County, 505 U.S. at 131 (“In

eval uati ng respondent’s facial challenge, we nmust consider the
county’s authoritative constructions of the ordi nance, incl uding
its own i nplenmentation and interpretation of it.”), and Ward v.

Rock Agai nst Raci sm 491 U. S. 781, 795- 96 (1989)

(“Adm nistrative interpretation and inplenmentation of a
regul ati on are, of course, highly relevant to our analysis, for
‘“I[i]n evaluating a facial challenge to a state law, a federa

court must . . . consider any limting construction that a[n]

enf orcenent agency has proffered.’”) (quoting Hoffnan Est at es

V. The Flipside, Hoffman Estates, lInc., 455 U. S. 489, 494, n.5

(1982)). However, Defendants’ only witten “interpretation” of
its Policy, if it can be called that, is the after-the-fact
declaration (as opposed to a court ruling or agency
pronouncenent) of Cranston’s Director of Adm nistration.

Furthermore, its only history of inplenmentation consists of a
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si xteen-day period during the 2003 wi nter holiday season. See

Burk v. Augusta-Ri chnond County, 365 F.3d 1247, 1256 (11th Cir.

2004) (declining to find “well-established practice” where the
ordi nance in question had “virtually no history, having been
enacted only in the nonth before the instant applications”).
There is sinply no way of know ng what citizens, if any, were
i nproperly di ssuaded from exercising their free speech rights.

See Lakewood, 486 U.S. at 757 (“[T]he nere existence of the

licensor’s unfettered discretion, coupled with the power of
prior restraint, intimdates parties into censoring their own
speech, even if the discretion and power are never actually
abused. ”). The City’'s position on this point is strikingly
simlar to the argunment rejected by the Suprene Court in
Lakewood:

The city asks us to presune that the nmayor will
deny a permt application only for reasons related to
the health, safety, or welfare of Lakewood citizens,
and that additional ternms and conditions wll be
i nposed only for simlar reasons. This presunmes the
mayor will act in good faith and adhere to standards
absent from the ordinance’s face. But this is the
very presunption that the doctrine forbidding
unbridl ed di scretion disallows. The doctrine requires
that the limts the city clainms are inplicit in its
| aw be made explicit by textual incorporation, binding
judicial or admnistrative construction, or well-
est abl i shed practi ce.

486 U.S. at 770. Even taking all of Defendants’ statenents as

true, absent a showing of explicit limts on Mayor Laffey’s
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approval discretion, Defendants’ notion for summary judgnent on
this claimnot only nust fail, but this Court believes that sua
sponte summary judgnent for Plaintiff is appropriate.

VWher e Def endants have “had an _adequate opportunity to show

that there is a genuine issue,” this Court my enter sunmary

judgnment on its own notion. Nati onal Expositions, Inc. V.

Crow ey Mar. Corp., 824 F.2d 131, 133 (1st Cir. 1987) (enphasis

in original) (quoting Wight, MIller & Kane, supra, § 2720, at

34); see also id. (“a district court has the |egal power to

render ‘sunmmary judgnent . . . in favor’ of the party opposing
a sunmary judgnment notion ‘even though [s]he has made no forma
cross-notion under rule 56°") (quoting Wight, Mller & Kane,
supra, 8 2720, at 29-30). Here, the Policy says what it says,
and the Court takes all of Defendants’ assertions in the
Suppl enental Declaration of Paul Grines as true. Wth these as
t he undi sputed facts of the case, this Free Speech Cl ause cl aim
presents only a question of law. See Burk, 365 F.3d at 1250.
Def endants have been given an opportunity to fully address the
i ssue, the Court can find no disputed issues of material fact,

and therefore sua sponte sunmary judgnent is proper.

| V. Concl usion

There is, perhaps, a degree of irony in the outconme of this

case. Rat her than erecting a city-sponsored display in
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accordance with the relatively well-established guidelines of

Lynch/ Al |l egheny and rel ated cases, the Mayor of Cranston chose

to create a limted public forum to celebrate the wnter
hol i days. Def endants claim this was done because “the City
wanted the people to be able to express thenmselves.” (Defs.

Summ J. Mot. at 4.) But when governnent officials choose this
route, they nust understand that it conmes with a condition
Wil e the government may be justified in reserving its forumfor

the discussion of certain topics, the “restriction nust not

di scrim nate agai nst speech on the basis of viewpoint.” Good
News Club, 533 U.S. at 106.

By granting the Mayor the discretion to approve or deny
di spl ays on the basis of what he deemed “appropriate” (or worse,
in the exercise of unbridled discretion), the Policy did not
sufficiently protect the free speech rights of Cranston’s
citizens. Cranstonites were left to guess whether Mayor Laffey
woul d deem for exanple, a display of a Santa and M. (not Ms.)
Claus wearing “Gay Pride” T-shirts, to be an “appropriate”
hol i day display. A citizen wi shing to express such a view of
t he holiday season may well censor his or her own speech rather
than submt to the Mayor’s discretionary approval authority
after submtting his or her nanme, address, and a witten

description of the display.

35



If public officials are determned to take the populist
approach of creating a limted public forumfor w nter holiday
di spl ays, they nust explicitly limt any approval authority to
viewpoint neutral criteria. Reserving unbridled approval
authority in any one official, or inposing nebul ous constraints
on approval discretion (such as |limting disapproval to displays
that are not “appropriate” or “suitable”), is not acceptable.

The First Anmendnent acts to deter state-sponsored or
endorsed religi ous speech, while at the sanme tine protecting the
ri ghts of the people to express thenselves freely. That bal ance
is tipped inappropriately where, as here, a governnent body
creates a limted public forum that unduly restricts potenti al
speakers by subjecting speech to unbridled official approval
within the context of a policy of prior restraint. This is so
even where the avowed purpose (and effect) of the forum was to
avoi d any governnment endorsenment of religion.

For the foregoing reasons, Defendants’ Motion for Summary
Judgnent is GRANTED as to the Establishnment Clause claim
Furthernmore, summary judgnent is GRANTED in favor of Plaintiff

as to the Free Speech Clause claim
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I T 1S SO ORDERED

WIilliamE. Smth
United States District Judge

Dat e:
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