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MVEMORANDUM AND ORDER

Ernest C. Torres, Chief Judge.

Jean Dure has filed a notion, pursuant to 28 U . S.C. § 2255, to
vacate or correct his sentence. For reasons expl ai ned bel ow, the
notion is deni ed.

Facts and Background

On February 2, 1998, Dure pled guilty to charges of conspiring
to distribute cocaine and attenpting to possess cocaine with intent
to distribute it in violation of 21 US. C 88 841(a)(l) and
(b)) (D (A. Dure received concurrent sentences of 135 nonths on

each of the two charges. That sentence was affirned on appeal

United States v. Dure, 181 F.3d 81 (1%t Gr. 1999) (table) (text of
unpubl i shed deci sion avail able at 1999 W. 525933).

Dure makes four clainms in support of his 8§ 2255 notion. They

are:

1. That the Court erred in assessing crimnal history points
pursuant to US S G 8 4Al1.1(d) on the ground that Dure
commtted the of fenses of conviction while on probation.

2. That, in calculating Dure’s base offense level, the Court

erred in holding him responsible for the 5 kilograns of



cocai ne that was the subject of the conspiracy.

3. That the Court erred in reducing Dure’s net offense | evel by
two levels rather than three levels for acceptance of
responsibility. See U S S. G § 3E1.1.

4. That Dure’ s counsel was ineffective during plea negotiations
and i n sentencing.

Di scussi on

Secti on 2255

The rel evant portion of 8 2255 provides:

A prisoner in custody wunder sentence of a court
established by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed in
violation of the Constitution or laws of the United
States, or that the court was wthout jurisdiction to
i npose such sentence, or that the sentence was i n excess
of the maxi numaut horized by | aw, or i s otherw se subj ect
to collateral attack, nay nove the court which inposed
the sentence to vacate, set aside or correct the
sent ence.

In order to be cognizabl e under § 2255, clai ns based on ot her

than <constitutional or jurisdictional grounds nust present
exceptional circunstances that justify permtting a collateral

attack. Stated another way, the alleged error nust anmount to “a
fundanmental defect which inherently results in a conplete
m scarriage of justice” or “an om ssion inconsistent with the

rudi ment ary demands of fair procedure.” Hill v. United States, 368

U S. 424, 428 (1962). Section 2255 is not a substitute for direct

appeal . United States v. Frady, 456 U. S 152, 165 (1982).

Accordingly, errors warranting a reversal on direct appeal w Il not
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necessarily support a collateral attack. Knight v. United States,

37 F.3d 769, 772 (1t Cir. 1994). See United States v. Addoni zi o,

442 U.S. 178, 184 (1979).

I1. The All eged Sentencing Errors

Dure’s clainms that his guideline range was incorrectly
cal cul ated do not warrant relief for several reasons.

First, since claims of errors in calculating guideline
sentencing ranges do not raise constitutional or jurisdictiona
issues, the alleged errors nust satisfy the “exceptiona
circunstances” test in order to be cognizable under 8§ 2255. The
errors clainmed by Dure fall far short of satisfying this standard.

Second, Dure is precluded fromraising these cl ai ns because he
failed to assert them on appeal. A defendant who fails to raise
i ssues on direct appeal is procedurally barred fromraising themin
a subsequent 8§ 2255 notion unl ess the def endant denonstrates “cause

and prejudice” or *“actual innocence.” E.qg., Brache v. United

States, 165 F.3d 99, 102 (1%t Cir. 1999). Dure’s attenpt to
establish “cause” by asserting that his appellate counsel was
ineffective in failing to pursue the alleged errors, on appeal, is
insufficient for reasons stated bel ow

Third, in any event, Dure’s clains of sentencing error are
without nmerit. Quidelines 8 4A1.1(d) requires that two points be
added to a defendant’s crimnal history “if the defendant conmtted

the instant offense while under any crimnal justice sentence,



i ncluding probation . . .” US S .G 8§ 4A1.1(d). The presentence
report clearly shows that on Novenber 19, 1992, Dure received a
suspended sentence and was pl aced on probation for a period of five
years by the Rhode |sland Superior Court for |eaving the scene of
an accident in which personal injury resulted. The indictnment, in
this case, describes the offenses to which Dure pled guilty as
having been commtted on or before Cctober 29, 1997, which was
within the five-year probationary period. Therefore, Dure’s bald
and unsupported assertion that he was, “[I]n effect di scharged from
* * * the [ Rhode | sl and] case used to enhance his crimnal history,
i n Septenber of 1997” (Petitioner’s Menorandumin Support of 8§ 2255
Motion at 1), is contradicted by the record.

Dure’ s clai mthat he shoul d not have been hel d responsi ble for
the five kil ograns of cocai ne that was the object of the conspiracy
also lacks nerit. A participant in a drug conspiracy “is
responsi ble not only for the drugs he actually handl ed or saw but
also for the full quantity of drugs that he reasonably could have

foreseen to be enbraced by the conspiracy he joined.” Uni ted

States v. Rodriguez, 162 F.3d 135, 149 (1%t Gr. 1998). In this

case, distribution of a five-kilogramquantity of cocai ne was not
only foreseeable, it was the express object of the conspiracy. 1In
fact, in his plea agreenent, Dure acknowl edged hi s awareness of the
gquantity invol ved.

Finally, Dure’ s argunent that he was entitled to a three-| evel



reduction for acceptance of responsibility does not pass nuster.
Quideline 8 3E1.1(b)(2) provides for a three-level reduction for
pleading gquilty only if the defendant “tinmely notif[ies]
authorities of his intention to enter a plea of guilty, thereby
permtting the governnent to avoid preparing for trial and
permtting the Court to allocate its resources efficiently.” Dure
did not satisfy this requirenent because he did not sign his plea
agreenent until three days before the date scheduled for jury
i npanel nent. By that tinme, the governnent had conpleted its trial
preparations; the jurors had been summoned and the Court had
finalized its trial schedule.

[11. The Ineffective Assistance C aim

A defendant who clainms that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nust establish
that counsel’s performance fell below an objective standard of
reasonabl eness and that he was prejudi ced by counsel’s deficiency.

Strickland v. Washington, 466 U. S. 668, 687-88 (1984).

An attorney’ s performance is deficient whenit is “so inferior

as to be objectively unreasonable.” United States v. MGIIl, 11

F.3d 223, 226 (1t Cr. 1993). The adequacy of a defense attorney’s
representation is evaluated without “the distorting effects of
hi ndsi ght and in |light of the circunstances as they existed at the

time.” Strickland, 466 U. S. at 689.

The def endant has the burden of identifying the specific acts



or omssions that constitute the allegedly deficient performance
and presenting facts supporting his claim Conclusory allegations
or factual assertions that are unsupported, fanciful or

contradicted by the record, are insufficient. See Lema v. United

States, 987 F.2d 48, 51-52 (1 Cir. 1993). See also, Barrett v.

United States, 965 F.2d 1184, 1186 (1t Cir. 1992) (sumary

di sm ssal of 8§ 2255 notion proper where, inter alia, grounds for

relief are based on bald assertions).

Dure’s <clainms of ineffective assistance fall into two
categories. First, he faults counsel for not pursuing the alleged
sentencing errors that are the subject of his notion. However, as
already noted, there was no nerit to those clains of error.
Counsel cannot be deened ineffective for failing to pursue futile

argument s. See Vieux v. Pepe, 184 F.3d 59, 64 (1t Gr. 1999),

cert. denied, us _ , 120 S.C. 1178 (2000).

The second category of clainms consists of vague, unsupported
and conclusory allegations. For exanple, Dure asserts that
counsel s i nadequate performance during plea negotiations caused
Dure to be subjected to “the detrinental effects of a bad faith
bargain.” Petitioner’s menorandum at 3. However, he offers no
explanation as to how his counsel allegedly was deficient. Nor
does he adequately explain or support any of the remaining
al l egations of ineffective assistance.

Concl usi on




For all of the foregoing reasons, Dure’'s 8§ 2255 notion is
deni ed.

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Dat ed: , 2001



