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VEMORANDUM AND ORDER

Chri stopher Thornton has filed a petition, under 28 U.S.C
8§ 2254, to set aside his state court conviction. A nmagi strate
judge has issued a very thoughtful and conprehensive Report and
Recommendati on i n whi ch he has reconmended that Thornton’s petition
be denied. Report & Recommendati on (Hagopian, Mag. J.) (March 31,
2003). There is no need to repeat what the magistrate judge
al ready has said. This Court accepts the nmgistrate judge’'s
recommendati on, essentially for the reasons he has stated, but with
the foll om ng observati ons.

In rejecting Thornton’s claim that the trial judge unduly
inpaired his right of self representation by excluding him from
si de-bar conferences during jury voir dire, the nmagistrate judge
relied, in part, on Thornton's failure to establish that any such
conferences took place. See R&R at 27. The only basis for draw ng
an i nference that such conferences occurred is the statenent in the
brief that the Respondent filed with the Rhode |Island Suprene Court
that the court reporter did not transcribe “*the substance of nost

bench conferences, including those during individual jury voir



dire.’” See State v. Thornton, 800 A 2d 1016, 1056 (R 1. 2002)

(Flanders, J., dissenting). However, if any side bar conferences
occurred during voir dire over Thornton's objection, one would
expect that both the fact that a conference took place and
Thornton’ s objection would be reflected in the record. Since there
is norecord, here, thereis no sufficient basis for inferring that
any such conferences took place.

Even if such conferences did occur and even if Thornton,
hi msel f, did not participate, his right of self-representati on was
not violated. Thornton does not claimthat any such conferences
took place without the participation of standby counsel. Nor is
t here any i ndi cation that counsel’s participation deprived Thornton
of control over the case he presented to the jury or that it
created a perception anong the jurors that he was not representing
hi msel f. Thornton made his own opening statenment and cl osing
argunent, exam ned and cross-exam ned w tnesses, and even noved,
successfully, for judgnent of acquittal on one charge.

For these reasons and for the reasons stated by the magi strate

judge, Thornton’s petition is denied and di sm ssed.

I T 1S SO ORDERED

Ernest C. Torres

Dat e: , 2005



