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MVEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge.

James Van West brought this action alleging that M dl and
Nat i onal Life | nsur ance Conpany (“Mdl and”) made fal se
representations that induced him to purchase one of Mdland s
“vani shing premuni |ife insurance policies.

Van West has noved, pursuant to Fed. R Cv. P. 23(b)(3), to
certify the case as a class action. That notion is denied,
primarily, because the questions common to nenbers of the proposed
class do not predonmi nate over the questions affecting only its
i ndi vi dual nenbers.

Backgr ound

The allegations in the conplaint essentially are as follows.
Begi nning in 1984, Mdland, through its network of sal es agents, and
t hrough i ndependent agents and brokers, sold life insurance policies
based on representations that, at a specified tinme, the investnent

earnings from each policy’'s cash value would be sufficient to



mai ntain the policy and the prem uns woul d “vani sh.” The conpl ai nt
al l eges that Van West and ot hers purchased policies in reliance on
t hose representations and that the representati ons were know ngly
false, or at least that Mdland failed to disclose the assunptions
on whi ch they were based and the concomtant risk that the prem uns
m ght not vanish. Van West clains that, as a result, he and the
other nenbers of the putative class did not receive what they
bargai ned for and have been forced to expend additional suns of
nmoney to maintain their coverage.

In particular, the conplaint alleges that, in 1984, Van \West
purchased a policy in the face anpunt of $250,000, based on the
representation that if he made annual prem um paynents of six
t housand plus dollars for five years, the policy would be fully
funded and no further prem unms woul d be requi red. However, in 1990,
because the investnent returns on the policy were |ess than
antici pated, Van West was required to pay an additional premumin
order to maintain his |evel of coverage. Van West borrowed the
anount of the premumfromthe policy’s cash val ue.

The conplaint further alleges that, in 1991, Mdland required
Van West to repay the policy loan and to pay yet another annua
premumin order to maintain his coverage. Van West clains that he
made those paynents upon receiving an assurance that no further
prem uns woul d be required. However, in 1995 Mdland threatened

to reduce Van West’ s death benefit unl ess he resuned nmaki ng prem um



paynents. Van West reluctantly agreed to accept a new policy
cont ai ni ng what he describes as inferior provisions.

Four of the counts in Van West’s twelve-count conplaint
previously were di sm ssed pursuant to Rule 12(b)(6). Al though the
remai ni ng ei ght counts enbrace a potpourri of |egal theories, they
essentially are clainms for fraud or m srepresentati on and breach of
contract, and their common thene is that M dl and fal sely represented
that the premuns required under its policies would “vanish.”

Van West asserts that the all eged m srepresentati ons were part
of an overarching schene by Mdland to pronote the sale of its
policies. According to Van West, the schenme was i npl enmented by the
di ssem nation of witten nmaterials and oral sal es presentati ons nade
by agents and brokers authorized to sell Mdland s policies based
upon information and training provided by M dl and.

The class for which Van West seeks certification consists of:

“All persons or entities who have (or had at the tine of

the policy’ s termi nation) an ownership interest in one or

nmore life insurance policies issued by Mdland; fromand

after at |east January 1, 1984, that was purchased or

mai nt ai ned based upon the deceptive practices and
wr ongful conduct described [within the conplaint].

First Amended Conplaint, | 14.

Di scussi on

A party seeking to bring a class action has the burden of



establishing that the requirenents of Rule 23(a) have been
satisfied and that the proposed action falls within one of the

three categories enunerated in Rule 23(b). Caranci v. Blue

Cross & Blue Shield of Rhode Island, 194 F.R D. 27, 38 (D.R I.

2000) .

Rul e 23(a) provides that an action may be brought by a
representative on behalf of a class “only if (1) the class is
so nunerous that joinder of all nenbers is inpracticable, (2)
there are questions of law or fact common to the class, (3)
the clains or defenses of the representative parties are
typical of the clains or defenses of the class, and (4) the
representative parties will fairly and adequately protect the
interests of the class.”

In addition to satisfying these prerequisites, the
putative class action also nmust fall within one of the three
categories enunerated in Rule 23(b).

| . Ascertainability

In order to decide whether the requirenents of Rule 23
have been satisfied, the Court, first, must determn ne whet her

an identifiable class exists. Kent v. SunAnerica Life

| nsurance Co., 190 F.R D. 271, 278 (D. WMass. 2000) (citing

Haywood v. Barnes, 109 F.R D. 568, 576 (E.D.N.C. 1986)). The
proposed cl ass nust be precisely defined and its nenbers nust

be ascertainable through the application of “stable and



objective factors” so that a court can decide, anong other
things, “who wll receive notice, who will share in any
recovery, and who will be bound by the judgnent.” Kent, 190

F.RD at 278 (citing Crosby v. Social Sec. Admn., 796 F.2d

576, 580 (1st Gir. 1986); Davoll v. Webb, 160 F.R D. 142, 144

(D. Colo. 1995)). The ascertainability requirement is not
satisfied when the class is defined sinply as consisting of
all persons who may have been injured by sone generically
descri bed wongful conduct allegedly engaged in by a
defendant. That is especially true when the conduct consists
of a series of discrete acts that vary in nature and are
commtted over a protracted period of tine. See Kent, 190
F.RD at 277 (proposed class of persons who purchased
vani shing prem umpolicies based on “m sl eadi ng or fraudul ent
actuarial assunptions and projections that were not discl osed
to marketing enpl oyees and agents” not ascertainable). For
exanple, there would be no practical way to determne, in
advance of trial, who belongs to a class consisting of all
persons allegedly injured by a hospital’s failure to properly
train its nurses.

In this case, the proposed cl ass woul d enconpass everyone
who purchased one of Mdland s vanishing prem um policies
“based upon the deceptive practices and wongful conduct

described [in the conplaint].” First Arended Conplaint, | 14.



Those practices and that conduct span a period of
approxi matel y si xteen years and are described only in the nost
general of terns as a variety of unspecified representations
that premunms would “vanish.” Furt hernore, the conplaint
indicates that the alleged m srepresentations were made by
unnaned agents of Mdland’'s “sales force” who dealt wth
i ndi vidual class nenbers, thereby indicating that the
representations varied sonewhat from purchaser to purchaser

Accordingly, it is virtually inpossible to identify the
putative class nenbers with any degree of precision in advance
of trial. Mor eover, as discussed below, even if the class
menbers were ascertainable, variations in both the alleged
m srepresentations nmade to them and the nature of their
reliance would prevent satisfaction of the typicality and
adequacy of representation requirenents of Rule 23(a) and the
predom nance requirenent of Rule 23(b)(3).

Il. Rule 23(a)

Rul e 23(a) contains four prelimnary requirenents that
nmust be satisfied in order to maintain a class action:

(1) nunerosity - the class nenbers nust be so nunerous that it

is inpracticable to join all of them

(2) commonality - there nust be questions of law or fact

common to the cl ass,

(3) typicality - the clains or defenses of the representative



parties must be typical of the clainms or defenses of the
class, and

(4) adequacy of representation - it nust appear that the

representative parties will fairly and adequately protect the
interests of the class.

A Nunerosity

Nunerosity is not an issue in this case. The plaintiff
al l eges, and the defendant does not dispute, that Mdland’ s
“vani shing prem uni policies were purchased by thousands of
i ndi vi dual s who |Iive throughout the country. Furthernore, it
appears that literature describing the policies was w dely
distributed to prospective purchasers. Accordingly, the
nunmerosity requirenent is satisfied because it clearly is
inpracticable to join all of the putative class nenbers as
plaintiffs.

B. Commonal ity

The requi rement of establishing that there are questions
of law or fact common to the class is not a particularly
oner ous one. It does not demand that every issue to be
litigated nmust be an issue common to the clains of all class
menbers. It requires the existence of only some common i ssue

or issues. Baby Neal ex rel. Kanter v. Casey, 43 F. 3d 48, 56

(3d GCr. 1994). Indeed, in sone cases, a single comon issue

may suffice. Forbush v. J.C Penney Co. Inc., 994 F.2d 1101,




1106 (5th Cr. 1990). The fact that separate proof may be
required with respect to matters such as damages and rel i ance,
or that the clains of various class nenbers are governed by
the aws of different jurisdictions, may be factors mlitating
agai nst certification, but they do not necessarily preclude

a class action. Patryvkus v. Gomlla, 121 F.R D. 357, 361

(N.D. 1l1. 1988).
An issue is a commpn issue when the clainse of all the

cl ass nmenbers turn on the sane set of facts so that separate

determ nati ons need not be made for each class nenber. In
this case, al l egations that some  of the alleged
m srepresentations were contained in literature that was

widely distributed by Mdland rai se conmon issues regarding
what representations were nade and whether they were fal se.
C. Typicality
The typicality requirenent is designed to insure that the
clains of the purported class representative are sufficiently
simlar to the clains of the class nenbers, as a group, that
prosecution of the class representative’'s case wll benefit

the entire cl ass. In re Prudential Insur. Co. of Anerica

Sales Practices Litigation, 148 F. 3d 283, 311 (3d Gr. 1998).

Odinarily, a purported representative’s claimis typical if
it arises fromthe sane course of conduct and i s based on the

sane |l egal theory as the clains of the class as a whole. |In



re Drexel Burnham Lanbert G oup, Inc., 960 F.2d 285, 291 (2d

Cr. 1992). On the other hand, the clainms of a purported
cl ass representative are not typical if, in order to prove the
clainms of other class nenbers, the representative nust prove
sonething different fromwhat is necessary to prove his own

claim Prudential, 148 F. 3d at 312 (quoti ng CGeneral Tel ephone

Co. of the Sout hwest v. Falcon, 457 U. S. 147, 158, 102 S. C

2364 (1982) (“Falcon would need to prove nuch nore than the
validity of his owmm claimin order to prove the clains of the
absentee cl ass nenbers, and thus his clains were not typical

of the class.”)); see also Advertising Specialty Nationa

Assoc. v. FTC, 238 F.2d 108, 120 (1st GCir. 1956) (the

interests of the representative nust be co-extensive wth
t hose of the cl ass).

Because Van West’'s claimrests not only on literature
allegedly distributed to all prospective purchasers, but al so
on oral representations made to him by his agent or broker,
the evidence required to prove his claim would differ
considerably fromthe evidence required to prove the cl ai ns of
ot her class nmenbers. Thus, Van West m ght prevail by show ng
that a particul ar agent made fal se representations to him in
whi ch case he woul d have no need or incentive to present the
additional facts necessary to prove that other agents made

m srepresentations to other class nenbers.



In an apparent effort to allay that concern and to
buttress his typicality argunent, Van Wst asserts that,
because Mdland uniformy trained its agents and supplied
agents and brokers with the sanme pronotional materials, the
m srepresentations nade to him al so nust have been made to
ot her class nenbers. However, there is no justification for
such an inferential leap. |In order to bridge that gap, Van
West woul d be required to present individualized evidence that
would run afoul of Rule 23(b)’s requirenent that common
guestions predom nate.

D. Adequacy of Representation

Two of the things that nust be established in order to
satisfy the requirenent that a class representative “wll
fairly and adequately protect the interest of the class” are:
(1) the representative s counsel nust be qualified to conduct
the litigation and (2) the representative, hinself, nust not
have interests antagonistic to those of the class. Lanphere

v. Brown University, 71 F.R D. 641, 649 (D.R 1. 1976).

Here, it is wundisputed that Van Wst’'s counsel are
conpetent and experienced in class-action [|itigation.
However, as already noted, while Van West’s interests may not
be antagonistic to the interests of the other class nenbers,
his interests do not entirely coincide wwth theirs.

I11. Rule 23(b)

10



In addition to satisfying the prerequisites of Rule
23(a), a class action also nust fit within one of three
categories described in Rule 23(b). Van West relies on
subsection (b)(3) which requires himto denonstrate that “the
questions of law or fact common to the nenbers of the class
predom nate over any questions affecting only individual
menbers, and that a class action is superior to other
avai |l abl e nethods for the fair and efficient adjudication of
t he controversy.”

A. Pr edom nance of Conmnpbn Questi ons

Wiile the nere existence of sone commobn issues may
satisfy the comonality requirenent of Rule 23(a), it is not
sufficient to satisfy the requirenments of Rule 23(b)(3).
Subsecti on (b) (3) requires t hat the common I ssues
“predom nate” over the issues unique to individual class
menbers, and that a class action be superior to any other
met hod of adjudication. The predom nance requirenent of Rul e
23(b)(3) is nore stringent that the comonal ity requirenent of
Rul e 23(a). “The Rule 23(b)(3) predom nance inquiry tests
whether the «class is sufficiently cohesive to warrant
adj udi cation by representation, and nmandates that it is far
nore demanding than the Rule 23(a)(2) comonal ity

requirenment.” 1n re LifeUSA Holding Inc., No. 00-1775, 2001

W 213975, at *6 (3d Gr. Mar. 5, 2001).

11



As previously stated, comon i ssues are those that can be
resolved on a class-wide basis and do not require
i ndi vidualized determ nations. |n determ ning whether common
i ssues “predom nate,” the threshold question is whether those
i ssues overshadow t he i ssues that nust be resol ved separately
for different menbers of the class.

Here, the domnant issue is whether Mdland falsely
represented that premuns on its policies would *“vanish”
within a specified period of tine. If that issue can be
resolved on a class-wide basis, the fact that there nay be
additional or subsidiary issues such as reliance and danages
t hat require individualized determnations would not

necessarily preclude certification. Bresson v. Thonson

McKi nnon Securities Inc., 118 F.R D. 339, 343 (S.D.N. Y. 1988)
(necessity of making i ndi vi dual determ nations of reliance and
damages do not defeat class certification where conmon issues
regarding liability predom nate). Conversely, if the false
representation issue is one that cannot be resolved on a
cl ass-w de basi s, certification clearly woul d be
I nappropri ate.

To the extent that the alleged msrepresentations are
containedinliterature di ssem nated by M dl and to prospective
buyers, a comon issue is presented because class-w de

determ nations could be nade as to what representations were

12



made and whet her those representations were fal se. However,
to the extent that the alleged m srepresentations include
different statenents nmade to individual class nenbers by a
variety of agents or brokers, it would require proof of what
each cl ass nenber was told and the nature of the relationship
bet ween M dl and and the particul ar agent or broker making the
st at ement s.

In this respect, this case is distinguishable from
Prudential, 148 F.3d 283, on which Van West relies. I n
Prudential, the court found that the m srepresentations and
harm al |l eged by the naned plaintiff resulted fromthe “sane
conpany-w de conduct that injured the absentee class nenbers.”
148 F.3d at 312. Her e, Van  \West has all eged
m srepresentations by Mdland to class nenbers, in general,
and by vari ous agents and brokers to particul ar cl ass nmenbers.
Because the evidence regarding what different agents and
brokers nmay have told particular class nenbers wll vary,
determ ni ng whet her M dl and fal sely represented that prem uns
woul d vani sh becones a matter of individualized proof rather
than a common questi on.

B. Superiority of O ass-Action Mthod

Rule 23(b)(3) also requires that a class action be
superior to any ot her avail abl e net hod of adjudication. “This

provision is intended to permt class actions that would

13



achi eve economes of time, effort, and expense, and pronote
uniformty of decision as to persons simlarly situated,
W thout sacrificing procedural fairness or bringing about

other undesirable results."” Duhainme v. John Hancock Muitua

Life I nsurance Co., 177 F.R D. 54, 65 (D. Mass. 1997), quoting

Anchem Products, Inc. v. Wndsor, 521 U S. 591, 615, 117

S.Ct. 2231, 2246 (1997).

Many of the factors previously discussed make it obvi ous
that a class action is not a superior nethod of adjudicating
the clains of these proposed class nenbers. Because
i ndi vidualized proof would be required to establish: 1) what
verbal m srepresentations, if any, were made to each class
menber, 2) whether the persons making those representations
were agents of Mdland, 3) whether and to what extent each
cl ass menber justifiably relied on t he al | eged
m srepresentations, and 4) what damages each class nenber
suffered, a class action would not contribute to the fair and
efficient resolution of the clains asserted. On the contrary,
it would do little nore than superinpose the considerable
managenent problens inherent in class action litigation upon
the trials of individual clains by nenbers of the putative
cl ass. In short, a class action would not provide a
"superior"” nethod of adjudicating cases that require separate

proof wth respect to so many issues.

14



Concl usi on

For all of the foregoing reasons, plaintiffs’ notion for

class certification i s DEN ED

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Date: March 19, 2001
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