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Rl CHARD TARLAI AN

V. C. A. No. 97-149T

THE CI TY OF PROVI DENCE; VI NCENT
A. CIANCI, in his capacity as
Mayor of the City of Providence;
URBANO E. PRIGNANO, JR., in his
capacity as Chief of Police of

t he Provi dence Police Departnent;
STEPHEN T. NAPCLI TANO, in his
capacity as Treasurer of the Cty
of Provi dence.

VEMORANDUM AND ORDER DENYI NG PRELI M NARY | NJUNCTI ON

ERNEST C. TORRES, United States District Judge.

Backgr ound

Richard Tarlaian, a lieutenant in the Providence Police
Department (the "Police Departnent”), seeks a prelimnary
injunction prohibiting the Gty of Providence (the "City") from
filling a vacancy in the rank of captain until Tarlaian's grievance
regarding the pronotional eligibility list is resolved.

The principal issue presented is whether filling the vacancy
before that time would violate Tarlaian's right to procedural
and/ or substantive due process under the Fourteenth Anendnent to
the United States Constitution.

Because | find that Tarlaian has been afforded all of the
process that was due hi mand because | further find that the City's
failure to include himon the pronotional eligibility list was not

arbitrary or capricious, the notion for a prelimnary injunctionis



deni ed.
Facts

The procedure for pronoting Providence police officers is
governed by a Collective Bargai ning Agreenent (the "CBA") between
the City of Providence and the Fraternal Oder of Police (the
"Union"). The CBA requires that vacancies in the rank of captain
be filled from an eligibility list consisting of the three
candi dates attaining the highest scores on a pronotional
exam nation. The pronotional exam nation has five conponents for

whi ch points are awarded. The conponents are:

1. Witten exam nation (maxi num of 35 points);

2. Educati on points (maxi num of 5 points);

3. Seniority (maxi mum of 5 points);

4. Service points, awarded at the Chief of Police' s

di scretion (maxi mumof 5 points); and
5. Oral exam nation (maxi mum of 50 points).

A candidate's total score is arrived at by adding the points
recei ved by the candi date for each conponent of the exam nation.

The written exam nation consists of nmultiple choice questions
that are prepared and graded by an i ndependent consultant hired by
the City. The nunber of service points awarded is a natter
entirely within the discretion of the Chief of Police and the grade
on the oral exam nation is a |argely subjective determ nati on made
by a panel, the conposition of which is established by the CBA.

The witten exam nation for the eligibility list at issue in

this case was given on Novenber 9, 1996. After the grades were



announced, all candidates were invited to a review session during
which the correct answers were discussed. Any candi date who
di sagreed with his or her score was given an opportunity to file a
grievance. The City agreed that any grievances filed within seven
days woul d recei ve expedi ted consideration and that the eligibility
list would not be posted until any such grievances had been
resol ved t hrough arbitration.

Tarl ai an di sputed the fact that his answers to questions 80
and 95 had been graded as incorrect. However, he chose not to file
an expedited grievance preferring, instead, to wait until the
scores on the remai ning portions of the exam nati on were di scl osed.

Several weeks later, the total scores were announced and
Tarl ai an ranked fourth anong t hose taki ng the exam nation. He then
filed a grievance challenging the grading of his answers to
guestions 80 and 95. It is undisputed that if Tarlaian succeeds in
his chall enge with respect to either question, he should be ranked
third.

Upon recei pt of Tarlaian's grievance, the Police Departnent,
acting pursuant to its established policy, forwarded the grievance
to Charles Hale, the independent consultant responsible for
adm nistering the witten exan nation. Specifically, Hale was
asked to determ ne whether the grievance had nerit and, if so, to
recommend an appropriate course of action.

Hale initially determned that there was no nerit to the
grievance with respect to question 80 but that question 95 was

vague and, therefore, recommended that it be elimnated fromthe



test and that the scores of all candidates be recal cul ated. The
Pol i ce Departnent responded by sendi ng Hal e a copy of the "Jackvony
decision,”™ a previous ruling by an arbitrator prohibiting the
elimnation of questions drawn from any of the four sources
enunerated in the CBA absent a showi ng of good cause. After
revi ewi ng Jackvony, Hal e retracted his previ ous recomrendati on. He
recommended, instead, that question 95 be retained and that
Tar| ai an's answer be considered incorrect.

When the candidates ranked first and second, later, were
pronoted, Tarlaian brought this action to enjoin the Gty from
filling any additional vacancy in the rank of captain until his
grievance is resolved. Specifically, Tarlaian clains that filling
any such vacancy before his grievance is decided would violate his
Fourteenth Amendnment rights to procedural and substantive due
process.

| . Prelimnary |Injunction Standard

One of the principal purposes of a prelimnary injunction is
to preserve the status quo pending ultinmate resol ution of the case.

CWMM Cable Rep. Inc. v. Ocean Coast Properties, Inc., 48 F.3d 618,

620 (1st Gr. 1995). However, a prelimnary injunction is a
drastic form of relief because it affects the rights of a party
before that party has had an adequate opportunity to develop its
case. Therefore, the standard governing issuance of prelimnary

injunctions is a relatively rigorous one. Stephen D. DeVito Jr.

Trucking, Inc. v. Rhode Island Solid Waste Managenent Corp., 770 F.

Supp. 775, 778 (D.R1.), aff’d per curiam 947 F.2d 1004 (1st G r




1991); Bertoncini v. Gty of Providence, 767 F. Supp. 1194, 1197

(D.R . 1991). In order to satisfy that standard, the party
seeking the injunction nust establish:
1. that it is likely to succeed on the nerits when its
claimis fully litigated;
2. that it does not have an adequate renedy at | aw and
will suffer irreparable harmif an injunction is not granted

before the case is fully litigated;

3. t hat such harm out wei ghs any harmthat the adverse
party will suffer if the injunction is granted; and
4. that the request for an injunction wll not

adversely affect the public interest.

Conservation Law Found., Inc. v. Busey, 79 F.3d 1250, 1271 (1st

Cr. 1996) (citing Planned Parent hood League of Mass. v. Bellotti,

641 F.2d 1006, 1009 (1st Gir. 1981)).

Di scussi on

Li kel i hood of Success on the Merits

The due process cl ause of the Fourteenth Amendment prohibits
a state or a municipality from depriving any person of property

wi t hout due process of |aw Laborde-Garcia v. Puerto Rico

Tel ephone Co., 993 F. 2d 265, 266 (1st Cir. 1993). It requires both

t hat fundanmental procedural safeguards be provi ded before property
rights are infringed and that the deprivation not be arbitrary or

capricious. See Ansden v. Mran, 904 F.2d 748, 753-54 (1st Gr.

1990), cert. denied, 498 U S 1041, 111 S. C. 713 (1991).

A The Procedural Due Process O aim




In order to succeed on his procedural due process claim
Tar | ai an nmust establi sh:
1. that he has a Constitutionally protected property
interest in being pronoted to captain; and
2. that the pronotion procedure adopted by the Gty
does not satisfy Constitutional requirenments (i.e., that it

does not afford all of the process that is due hin).

1. The Property Interest
Not all <clains of entitlement rise to the |l|evel of
Constitutionally protected property interests. The term

"property”, wthin the neaning of the Fourteenth Anmendnent,

enconpasses only those things to which the party asserting a

property interest has a legitimte claim of entitlenent.”

Marrero-Garcia v. lrizarry, 33 F.3d 117, 121 (1st GCr. 1994)

(quoting Board of Regents of State College v. Roth, 408 U S. 564,

577, 92 S. . 2701, 2709 (1972)). A nere "abstract need or
desire" for a benefit or a "unilateral expectation” that such
benefit wll be conferred is insufficient. |d.

Whet her an i ndividual has alegitinmate clai mof entitlenent is

determ ned by reference to state law. Bishop v. Wod, 426 U S

341, 344, 96 S. C. 2074, 2077 (1976). Thus, a Constitutionally
protected property interest exists if it is "recognized by state
statute or a legal contract, express or inplied, between the state

agency and the individual." Marrero-Garcia, 33 F.3d at 121.

In this case, Tarlaian contends that he has a property

interest in being pronoted to captain because the CBA requires that



vacancies be filled fromthe three-nmenber eligibility list and, if
he prevails on his grievance, he wll be the only remaining
candidate on that list. The Cty, on the other hand, argues that
Tarl ai an has nothing nore than a unilateral expectation of being
pronot ed because that decision is based largely on a nunber of
subjective criteria that are within the CGty's discretion to
determ ne and because, in any event, Tarlaian is unlikely to
prevail on his grievance.

It is clear that a well-founded claimto conti nued gover nment
enpl oynment is a Constitutionally recogni zed property interest that
requires conpliance with procedural due process requirenents when

such enploynent is termnated. Cleveland Bd. of Educ. V.

Louderm Il, 470 U S. 532, 541-42, 105 S. C. 1487, 1493 (1985);

Laborde-Garcia, 993 F.2d at 266. Those safeguards also apply in

the case of denotions. See Del Signore v. DiCenzo, 767 F. Supp

423, 426-28 (D.R 1. 1991) (treating denotion as the equival ent of
termnation). The nature of the procedure required to pass due

process nuster depends upon the circunstances. See Mat hews V.

Eldridge, 424 U.S. 319, 334-35, 96 S. C. 893, 902-03 (1976)
Reardon v. United States, 947 F.2d 1509, 1517-18 (1st Cir. 1991);

Ansden, 904 F.2d at 753.

Counsel have not cited any cases addressing the applicability
of procedural due process guarantees in the context of pronotion.
However, there is no logical reason for treating a pronotion to
which an enployee has a legitimate claim of entitlenment any

differently froma continuati on of enpl oynent to which the enpl oyee



has a simlar claim Thus, Tarlaian's interest in being pronoted
to captain qualifies as a property interest if he has a legitimte
claimof entitlenent to the pronotion.

In arguing that Tarlaian has no entitlenent to be pronoted
because the decision to pronote is discretionary, the City fails to
consider the facts of this case. It is true that an enpl oyee does
not have a property interest in being pronoted when the appointing

authority has discretion to consider subjective factors as well as

obj ective test scores in nmaking a decision. Burns v. Sullivan, 619

F.2d 99, 104 (1st Cr.), cert. denied, 449 U. S 893, 101 S. C. 256

(1980). However, in this case, all of the subjective factors have
been quantified. Tarlaian has been graded on all conponents of the
exam nation. Hi s score can no | onger be affected by anyt hi ng ot her
than the resolution of his grievance. |If he is successful, he will
be the only one eligible for pronotion to captain and, therefore,
woul d have a Constitutionally protected property interest.

The fact that Tarlaian's entitlenent to pronotion no | onger is
dependent upon any subjective determ nation by the appointing
authority nakes this case readily distinguishable fromBurns where
a property interest in pronotion was found |acking on the ground
that the police chief had not yet exercised his discretion to award
poi nts for subjective factors. See id. Here, Tarlaian' s claimof
entitlement turns solely on the objective criterion of whether his

answers to two test questi ons were correct. See, e.qg., Charles v.

Baesl er, 910 F.2d 1349, 1352 (6th G r. 1990) (rel evant statutes and

ordi nances confer right to be pronoted to major); Schwartz v.




Thonpson, 497 F.2d 430, 433 (2nd Cir. 1974) ("pronotion would
beconme virtually a matter of right . . . where it was solely a
function of seniority or tied to other objective criteria"); Drogan
v. Ward, 675 F. Supp. 832, 835 (S.D.N Y. 1987) (civil service
statute and regul ati ons bestow property interest in pronotion to
t hose who successfully conpl ete exam nation).

The nore difficult hurdle for Tarlaian to clear in
establishing a property interest is the requirenent that he
denonstrate a |ikeli hood of succeeding on his grievance. Tarlaian
has presented l|ittle evidence to support his contention that
guestions 80 and/or 95 should be stricken or, alternatively, that
t he answers he gave shoul d be deened correct. |Instead, he relies
on the initial recomendation by Hale that question 95 be
elimnated and urges the Court to infer that the City pressured
Hale into retracting that recomendati on.

However, the evi dence does not warrant such an inference. The
only conmuni cation that it reveals between the Police Departnent
and Hale after his initial recommendation is a tel ephone call from
Sergeant Searles who stated that she was forwarding a copy of the
Jackvony decision dealing with the circunmstances under which
exam nation questions could be elimnated and a |ater telephone
call from Captain Ryan naking it clear that the Police Departnent
was not suggesting what he should do, but only that he should
review the Jackvony decision and nake his decision in a manner
consistent with it. Hale, hinself, testified that he did that.

2. Due Process




Even assumi ng arguendo that Tarlaian has denonstrated a
sufficient |ikelihood of success on his grievance to establish a
Constitutionally protected property interest, the procedure
enpl oyed has afforded him sufficient safeguards to satisfy the
requi renents of due process. The nethod for making pronotions is
governed by the CBA negotiated between the City and the Union, of
which Tarlaian is a nenber. It contains nunerous procedural
saf eguards i ncluding specification of the subjects covered by the
witten exam nation, the enpl oynent of an i ndependent consultant to
prepare and grade the exam nation, review sessions at which
applicants had an opportunity to dispute their scores and a
gri evance procedure through which dissatisfied applicants could
obtain inpartial adjudication of their objections. | ndeed,
al t hough Tarl ai an di sagrees with the score that he received on the
witten exam nation, he does not chall enge the manner in which it
was adm ni stered. Rat her, he asserts that due process requires
that no further captains' vacancies be filled until his grievance
i s resol ved.

The fatal flaw in Tarlaian's argunent is that the procedure
utilized did afford Tarlaian the opportunity to prevent vacancies
from being filled until his grievance was deci ded. As al ready
noted, Tarlaian could have filed an expedited grievance within
seven days after the review session, in which case the vacancy in
guestion could not have been filled until the grievance was
resol ved. However, Tarl ai an chose not to do so. |nstead, he opted

to wait until scores on the renaining portions of the exam nation

10



were rel eased. There nmay have been sound tactical reasons for that
deci si on. Tarl aian may have been reluctant to "rock the boat”
before the subjective portions of the test were graded. On the
ot her hand, his dissatisfaction with questions 80 and 95 may not
have arisen until after he | earned his scores on the other portions
of the test and nmay have been precipitated either by a belief that
those scores were tailored to prevent him from nmaking the
eligibility list or, sinply by the realization that challengingthe
guestions was the only way he coul d enhance his ranking. However,
regardl ess of his notivation, the fact remains that the expedited
gri evance procedure afforded Tarl ai an t he very saf eguard upon whi ch
his procedural due process claim rests. In short, it afforded
Tarlaian all of the protection to which he now clains that he was
due.

B. The Substantive Due Process O aim

The substantive conponent of the due process cl ause prohibits
a state or local governnent from arbitrarily and capriciously
depriving a person of a Constitutionally protected interest.
Ansden, 904 F.2d at 753-54. A violation of substantive due process
may occur even if the procedures enployed pass Constitutional

must er. Brown v. Hot, Sexy and Safer Prods., Inc., 68 F.3d 525,

531 (1st Cir. 1995) (quoting Daniels v. WIllianms, 474 U S. 327

331, 106 S. . 662, 665 (1986)), cert. denied, 516 U S. 1159, 116

S. C. 1044 (1996).
However, since the "arbitrary and caprici ous" standard can be

somewhat subjective, it nust be applied with "caution and

11



restraint.” Santiago de Castro v. ©Morales Mdina, 943 F.2d 129,

130 (1st Gir. 1991) (quoting Miore v. East O eveland, 431 U S. 494,

502, 97 S. . 1932, 1937 (1977)). In order to constitute a

substantive due process violation, "sonme basic and fundanenta

principle [nust be] transgressed.” Ansden, 904 F.2d at 754.
Moreover, "the requisite arbitrariness and caprice nust be
stunni ng, evidencing nore than hundrum | egal error."” 1d. at 754
n. 5.

In order to prevail on his substantive due process claim

Tar | ai an nmust establi sh:
1. that he has a Constitutionally protected property
interest in being pronoted to captain; and
2. that the Cty's failure to pronote him would be
arbitrary and capri ci ous.
Id. at 753-54.

In this case, there is no need to determ ne whether Tarlaian's
claim of entitlement to pronotion is sufficiently "basic and
fundamental " to i nvoke substantive due process principles because
the evidence falls far short of establishing that any failure to
pronote himwould be arbitrary and capri ci ous.

As already noted, the witten exam nation was prepared and
graded by an independent consultant and was drawn from sources
specified by the CBA. Nor does the evidence support the allegation
that the consultant was inproperly influenced in making his
determ nation with respect to questions 80 and 95. Thus, there is

no basis for concluding that Tarlaian's current ranking is

12



arbitrary or capricious.

In fact, Tarlaian has failed to present sufficient evidence to
warrant even a finding that the consultant's determ nation was
erroneous. On the contrary, Hale explained, in detail, why he
rejected Tarlaian's chall enge to questions 80 and 95. The reasons
he gave were very plausible and, as already noted, Tarlaian
presented little or no evidence to the contrary.

1. Balancing of the Harns

In addition to not denonstrating a reasonable |ikelihood of
success on the nerits, Tarlaian has failed to show that any harm
that he is likely to sustain if an injunction does not issue
out wei ghs the harmlikely to be visited upon the defendants if an
i njunction does issue. It is true that, absent an injunction,
Tarl ai an al nost certainly will not be pronoted to the next vacancy
occurring in the rank of captain. But it is not clear whether that
harm will be irreparable. The City asserts that if Tarlaian
prevails on his grievance, the arbitrator has authority to require
the City to pronote himnotwithstanding limtations on the size of
the eligibility list or the nunber of captains positions in the
departnment, an assertion that Tarlaian disputes. Unfortunately,
neither party has presented anything to substantiate these
respective assertions. However, no matter what renedies nay be
available in arbitration, and without intending to mnimze the
harm that Tarlaian nmay suffer, it should be noted that such harm
may be mtigated by the possibility that Tarl ai an coul d be pronot ed

at sone future tine if he scores anong the top three candi dates on

13



t he next exam nati on.
In any event, the harmthat Tarlaian nmay sustain is bal anced

by the harmto which the City, its residents and Li eutenant Kells,

the officer currently ranked third, wll be subjected if a
prelimnary injunction is issued. The City has an interest in
filling captains' vacancies in atinely fashion in order to insure

proper supervision within the Police Departnment. GCboviously, proper
supervision also is inportant in providing for the safety of Gty
residents. To sonme degree, such supervision could be provided by
designating a lieutenant to tenporarily perform the duties of a
captain but the evidence indicates that the authority of a higher
rank woul d enable a captain to performthem nore effectively.

The adverse i npact that i ssuance of an injunction will have on
Kells is nore difficult to evaluate. Cdearly, it will prevent him
from being pronoted until Tarlaian's grievance is resolved even
t hough he, presently, is the only eligible candi date. Whether that
harm is tenporary or longer term will depend on the outcone of
Tarl aian's grievance. If Tarlaian prevails, Kells will not be
pronoted unl ess he ranks high enough on a future exam nation to
make a new eligibility list. That would not be cause for concern
if Kells was a party to the arbitration and had an opportunity to
defend his current ranking. However, it appears that he is not a
party and, therefore, a prelimnary injunction in this case could
deprive him of the identical property interest being clained by
Tar | ai an.

[11. The Public Interest

14



As al ready noted, the issuance of an injunction in this case
woul d adversely affect the public interest in having safety
services provided in the nost efficient manner possible. Tarlaian
correctly points out that the public also has an interest in
insuring that the process for pronoting police officersis fair and
based on nerit. However, as previously stated, he has failed to
establish that the grade he received on the witten exam nation,
which is the subject of his claim was unfair or based on
consi derations other than nerit. Wether his overall grade on the
entire exam nation was tainted by other considerations is not the
subj ect either of his claimor of any evidence presented in this
case.

Concl usi on

Because Tarlaian has failed to establish a likelihood of
success on his due process clains, because he has failed to
denonstrate that the harmhe will suffer if an injunction is not
i ssued outwei ghs the harmthat will be suffered by others if it is
and because he has failed to show that the public interest
mlitates in favor of issuing an injunction, his notion for a

prelimnary injunction is deni ed.

T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Date: April , 1998
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