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ERNEST C. TORRES, Chief Judge.

Wne & Spirits Retailers, Inc. (WS) brought this action to
decl are unconstitutional a Rhode Island statute prohibiting the
retail sale of al coholic beverages by chain stores and/or franchise
busi nesses. The case, presently, is before this Court for
consideration of WS s request for a prelimnary injunction
prohibiting the State fromenforcing the statute

The issue presented is whether the statute violates W&S's
First Amendnent right to freedom of speech or its Fourteenth
Amendnent right to equal protection. After an evidentiary hearing
and for the reasons hereinafter stated, this Court answers those
guestions in the negative; and, therefore, denies W&S's notion for

a prelimnary injunction.



Backgr ound Facts

Since 1933, Rhode Island, |ike many other states, has
statutorily prohibited the retail sale of alcoholic beverages by

“chain store organizations.” RI1. Gen. Laws 8 3-5-11; see Ganite

State Grocers Assoc. v. State Liquor Commin, 289 A 2d 309, 402

(N.H 1972) (observing that at least twenty states, plus New
Hanpshire, restrict the nunber of al coholic beverage permts that
may be held by a single person or group). The prohibition applies
to holders of Class A licenses issued to those who operate |iquor
stores but it does not apply to holders of other classes of
licenses issued to restaurants and private clubs. Until recently,
Rhode Island’s statute did not define the term “chain store
organi zation” but the Departnment of Business Regul ati on which was
charged with responsibility for enforcing the statute interpreted
that termto nean two or nore stores havi ng comon owner shi p.
Approxi mately seven years ago, WS, which, itself, does not
hold a Cass A license, began enlisting i ndependent!|y-owned |iquor
stores to operate as its franchi sees under the name Dougl as Wne &
Spirits. The terns of the franchise arrangenent are set forth in
the Uniform Franchise Ofering Crcular filed by Wne & Spirits
with the Departnment of Business Regulation and in W&S' s standard
franchi se agreenent. Those terns i ncl ude provi sions that authorize
W&S t 0 desi ghate t he geographical territory in which the franchi see

may operate; the inventory itens that the franchisee is all owed or



required to carry; the vendors from which the franchisee may
purchase those itens; and the |layout of the franchisee' s store.
The franchisee is required to pay an annual franchise fee and to
contribute to an advertising and pronotion fund controll ed by WS.
I n exchange, W&S agrees to grant the franchi see excl usi ve franchi se
rights within the assigned territory; to help the franchisee train
its enployees; and to advise the franchisee with respect to
advertising, marketing, and other aspects of the franchisee's
busi ness.

On July 8, 2004, the Rhode Island CGeneral Assenbly anended t he
statute to specify the kinds of activities that would cause a
business to be classified as a “chain store organization” and
also, to prohibit the retail sale of alcoholic beverages by
franchi se operations. The effective date of the anendnents was
del ayed wuntil April 1, 2005, apparently, in order to afford
exi sting franchisees an opportunity to bring thenselves into
conpl i ance.

On Septenber 29, 2004, W&S brought this action against the
State of Rhode Island and Jeffrey Geer, in his capacity as
Associate Director of the Rhode Island Departnent of Business
Regul ation, seeking to declare the statute unconstitutional.
Several nonths later, in January 2005, W&S filed its notion for a
prelimnary injunction and shortly after the notion was schedul ed

for hearing, United Independent Liquor Retailers of Rhode Island



(U LR), an association of independent |iquor stores, was granted
| eave to intervene as a defendant. On March 16, 2005, this Court
conducted an evidentiary hearing and heard argunents by all
parties.

The Prelimnary |Injunction Standard

Aprelimnary injunctionis considered an extraordi nary renedy
because it involves the granting of interimrelief before the facts
are fully developed by a full-blown trial on the nerits. I n
determ ni ng whet her a prelimnary i njunction should be granted, the
Court must assess and balance the probability that the novant
ultimately will succeed on the nerits; any irreparable harmthat
the novant is likely to suffer if the injunction does not issue;
any irreparable harmthat the opposing party is likely to suffer if
the injunction does issue; and the effect that the issuance or
failure to issue an injunction may have on the public interest.

Rosario-Udaz v. Rivera-Hernandez, 350 F.3d 219, 221 (1t Cr.

2003); S.E.C. v. Fife, 311 F.3d 1, 8 (1% Gr. 2002).

Anal ysi s

Li kel i hood of Success

W&S nmounts a two-pronged chall enge to the statute. First, WS
argues that the statute violates its First Anmendnent right to
freedom of speech and associ ati on because the statute prevents WS
from “[p]roviding paid marketing and managenent advice” to its

franchi sees and prohibits the retail sal e of al coholic beverages by



franchi se organi zati ons. W&S Mem Supp. Mt. Prelim Inj. at 8-9,

13, and 15. WS also argues that the prohibition against

franchising violates its Fourteenth Amendnent right to equal

protection because the prohibition applies to Cass Alicensees who

sell al coholic beverages for off-prem ses consunption but not

to

ot her categories of |icensees who sell for on-prem ses consunpti on.

A

1

The First Anmendnent Claim

The Speech O ai m

WS s claimthat the statute violates its freedomof speech is

directed at RI. Gen. Laws 8 3-5-11(b)(1) which provides:

(b)
(1)

The term “chain store organization” is defined to
i nclude, but [sic] not limted to:
Any group of one or nore holders of Cass A |liquor
| i censes who engage in one or nore of the foll ow ng
practices with respect to the business conducted
under such |icenses, either directly or indirectly,
or have any direct or indirect beneficial interest
in the follow ng practices:

(1) Common, group, centralized or coordinated
pur chases of whol esal e nerchandi se.

(1i) Common billing or utilization of the services
of the sanme person or the sanme entity in the
managenent or operation of nore than one
liquor |icensed business.

(tit)Participation in a coordinated or comon
advertisement with one or nore |iquor |licensed
busi ness in any advertising nedia.

(iv) Coordinated or common pl anni ng or
i npl ementati on of marketing strategies.

(v) Participation in agreed upon or conmon pricing
of products.

(vi) Any term or name identified as a chain or
common entity.

More specifically, in its nmenorandum WS argues that

t he



prohi bi ti on agai nst common pl anni ng or inplenmentation of marketing
strategies contained in subsection (b)(1)(iv) prevents W&S from
“providing paid marketing and nmanagenent advice” to its
franchi sees. W&S Mem Supp. Mot. Prelim Inj. at 8-9, 13, and 15.
During oral argunment, W&S al so contended, for the first time, that
its freedom of speech is infringed by the prohibition against
“coordinated or common advertisenent” contained in subsection
(b) (1) (iii).

The short answer to W&S' s chal | enge to t he prohi bition agai nst
comon planning or inplenentation of market strategies is that
subsection (b)(1)(iv) does not, in any way, prevent WS from
“providing paid marketing and managenent advice.” VWhat it
prohibits is concerted activity on the part of Class Alicensees to
engage in such practices. WS does not hold a Cass Alicense and
remains free to provide licensees with planning and/or marketing
advi ce which, during the hearing, it described as advi ce regarding
mar keti ng, methods of doing business, what products to sell, and
how to set up a store. The fact that the statute may have the
collateral effect of rendering | ess valuable any marketing advice
t hat suggests common adverti sing does not infringe on W&S' s freedom
of expression any nore than a prohibition against the sale of
[iquor to mnors would infringe on W&S's “right” to di spense advice
on how a licensee could nore effectively market liquor to m nors.

While the Constitution may protect one’s right to counsel others



regardi ng the conduct of their affairs, it does not guarantee that
parti cul ar ki nds of conduct that one m ght desire to recommend nust
be sanctioned by the |aw

WS relies on Bd. of Trustees of the State Univ. of New York

V. Fox, 492 US. 469 (1989) but that <case 1is readily
di stingui shable from this one. Fox involved a regulation that
directly prohibited private comrercial enterprises from operating
on state wuniversity canpuses, Fox, 492 U S at 471, and was
interpreted to prevent tutoring, nedical consultations and the
rendi tion of |egal advice to students in their dormtories, id. at
482. By contrast, subsection (b)(1)(iv) does not contain any such
prohi biti on. It leaves W&S free to provide narketing and
managenent advice and even advice regarding coordi nated planning
and inplenentation of marketing strategies. It nerely prevents
Class A licensees from acting in concert to engage in such
activities.

Nor does the prohibition against coordinated or common
advertisenent contained in subsection (b)(1)(iii) restrict W&S's
freedom of speech. That subsection, too, applies only to common
advertising by Cass A licensees. WS describes its role with
respect to such advertising as, sinply, presenting proposed ads to
franchisees and assisting in placing the ads. | ndeed, the
prohi biti on agai nst comon advertising does not prevent even the

|icensees, thenselves, from adverti sing. In this respect, the



prohi bition is distinguishable fromthe ban on the adverti senent of

i quor prices that was hel d unconstitutional in 44 Liquornmart, |nc.

v. Rhode Island, 517 U. S. 484 (1996) because, here, no restrictions

have been placed on the right of individual Class A licensees to
advertise or on the content of their advertisenents. What

subsection (b)(1)(iii) prohibits is the concerted activity of

pl aci ng common advertisenents which the evidence shows requires
agreenent anong |licensees with respect to what products will be
advertised and what price will be charged for those products. In
this regard, the prohibition against comon advertising has no
greater inpact on |icensees’ freedom of expression than “an
injunction against price fixing” may have on “the freedom of

busi nessnmen to talk to one another about prices.” Nat’'l Soc’y of

Prof’I Engineers v. United States, 435 U. S. 679, 697 (1978).

Put another way, a statute that prohibits certain types of
conduct does not run afoul of the First Anendnent sinply because
words may be anong the neans used in furtherance of that conduct.

See RAV. v. City of St. Paul, Mnnesota, 505 U S 377, 389

(1992). (“[Words can in sonme circunstances violate | aws directed
not agai nst speech but agai nst conduct.”). That is especially true
when the conduct consists of what mght be perceived as anti-
conpetitive commercial practices. Thus, boycotts by the nmenbers of
a professional association nay violate anti-trust | aws even though

they have an expressive conmponent or are based on statenments



contained in the association's code of ethics. See, e.q., Fed

Trade Commin v. Superior Court Trial Lawers' Ass’'n, 493 U S. 411,

430-32 (1990) (attorney association’s boycott of assignnment to

cases involving indigent defendants); Nat’'l Soc’'y of Prof’l

Engi neers, 435 U S at 697 (ban on conpetitive bidding by

engi neering associ ation); WIlk v. Anerican Medical Ass’'n, 895 F. 2d

352, 357-58, 371 (7'M Cir. 1990) (nedical association’s boycott of
chiropractors based on association’s code of ethics). Simlarly,
a newspaper’s First Amendnent rights are not infringed by an anti -
trust law prohibition against refusing advertisenents from
busi nesses that also advertise with conpeting radio stations.

Loraine Journal Co. v. United States, 342 U. S. 143, 155-56 (1951).

2. The Association O aim

WS s claimthat the Rhode | sl and statute violates its freedom
of association is directed primarily! at R1. Gen. Laws § 3-5-
11.1(a) which provides:

To pronote the effective and reasonable control and
regulation of the Rhode Island alcoholic beverage
industry and to help the consuner by protecting their
choi ces and ensuring equitable pricing. Cass A liquor
license authorized by this title shall not be granted,
i ssued, renewed or transferred to or for the use of any
[ i quor franchisor or franchisee. Cass Aliquor license
hol ders are expressly prohibited from utilizing the
provi sions of the Franchise Investor Act, 8§ 19-28-1 et
seq.

'W&S al so contends that the restrictions in 8§ 3-5-11(b) violate
its associational rights. However, for the reasons previously stated
inrejecting W&S' s “speech” claim 8§ 3-5-11(b) does not violate its
association rights either.



The argunents in support of this claim are not as well
devel oped as the argunents regarding W&S' s speech claim WS
describes the associational right at stake as the right of a
franchisor and franchisees to associate for econom c purposes.
However, W&S concedes that thereis little authority on the subject
and this Court does not find W&S' s argunents persuasi ve for several
reasons.

First, the kinds of association nost clearly protected by the
First Amendnent are associations “for the purpose of engaging in
those activities protected by the First Anmendnent - speech,
assenbly, petition for the redress of grievances, and the exercise

of religion.” City of Dallas v. Stanglin, 490 U S. 19, 24 (1989).

Wil e the First Arendnent al so nay protect the rights of businesses
to associ ate for econom c purposes, it does not confer any right to
engage in particular kinds of concerted econom c activity. Rather,
the constitutional limtations on a state’s power to regul ate such
activity derives fromother provisions, such as the due process and
equal protection clauses.

The source of Constitutional protection is inportant because
state regulation affecting First Amendnent rights is subject to
greater scrutiny than the regulation of economc activity and the

burden is on the state to justify the regulation.? By contrast,

Wth exceptions for certain categories of speech, such as
obscenity, pornography, and “fighting” words, content-based
regul ati ons of (nonconmercial) speech are “presunptively invalid,”

10



under the equal protection clause, the constitutionality of state
regul ation of economc activity is judged under a rational
relationship test and the party challenging the regul ati on nust
overcone the presunption of rationality enjoyed by state statutes.

Hodel v. Indiana, 452 U S. 314, 331-32 (1981).

Here, the ban on the franchi se sale of |iquor does not prevent
WS and/or Class A licensees from associating for the purpose of
exchangi ng or expressing ideas or for any other purpose except
engagi ng in concerted economc activity. 1In this respect, the ban
on franchi se sal es of alcoholic beverages is simlar to the ban on
the sale of alcoholic beverages by chain stores which has been
uphel d by nearly every court in which the constitutionality of such

bans have been chall enged. See, e.g., Johnson v. Martignetti, 375

N.E. 2d 290 (Mass. 1978) (upholding statute establishing limt of
three liquor licenses per “person or conbination of persons”

agai nst equal protection and due process challenges); Ganite State

Grocers Assoc., 289 A 2d 399 ( N.H 1972) (upholding prohibition

R AV, 505 US at 382-83, and the government bears the burden of
establishing that the regul ations are necessary to serve a conpelling
state interest, id. at 395. Even content-neutral regulation of the
time, place and manner of speech nust be “narrowy tailored to serve a
signi ficant governnmental interest” and “leave open alternative
channel s for conmmunication.” Ward v. Rock Agai nst Racism 491 U. S.
781, 791 (1989). Restrictions on comercial speech that is not

m sl eadi ng and advertises lawful activity also are subject to

hei ghtened scrutiny: the governnment nust establish that its interest
inthe restrictions is substantial, that the regulation directly
advances the asserted interest, and that the regulation is not nore
extensive than necessary to serve that interest. Lorillard Tobacco
Co. v. Reilly, 533 U. S. 525, 554 (2001).

11



agai nst any person holding nore than two “off-sale” beverage
permts against equal protection challenge under New Hanpshire

constitution); Gand Union Co. v. Sills, 204 A 2d 853 (N J. 1964)

(uphol ding statute designed to |limt retail liquor licenses to two
per person agai nst due process and equal protection attacks). But

see Casey’'s General Stores, Inc. v. Nebraska Li quor Control Conm n,

369 N.wW2d 85 (Neb. 1985) (holding statutory prohibition on
acquiring beneficial interest in nore than two al coholic beverage
retail |licenses violated equal protection clause).

There is no basis in either law or logic for prohibiting a
single person or entity fromoperating nultiple |liquor stores and
engagi ng i n comon purchasi ng and marketing activity while, at the
sane tinme, permtting franchisees, who independently own I|iquor
stores, to do the sane. | ndeed, there is even |less reason for
al l owi ng a nunber of independently operated |icensees to engage in
such joint activity because it may have the effect of reducing
conpetition. As previously stated, in order to place conmmon
advertisenents, W&S' s franchi sees nust agree upon the price to be
charged for the products advertised and WS s franchisee
arrangenment restricts the territory in which a franchisee my
oper at e.

B. The Equal Protection daim

WS clains that the prohibition against franchise sales of

al coholic beverages violates its Fourteenth Amendnent right to

12



equal protection because it irrationally di scrim nates.
Specifically, W&S points to the fact that the prohibition applies
only to Cass A licensees who sell alcoholic beverages for off-
prem ses consunption and not to holders of other classes of
| i censes who sell for on-prem ses consunption. WS Mem Supp. Mt.
Prelim Inj. at 16.

The Equal Protection clause protects against governnental
classifications that are arbitrary and treat sonme groups of
i ndi vidual s | ess favorably than others who are simlarly situated.

See Tapalian v. Tusino, 377 F.3d 1, 5 (1° Gr. 2004) (“The Equa

Protection cl ause contenplates that simlarly situated persons are
to receive substantially simlar t r eat ment from their
government.”). O course, that does not nean that any regulation
that treats one group differently from another violates equa
prot ection. Courts have recogni zed that classifications are not
only permssible but necessary in any form of governnental

regul ation. See Cotter v. City of Boston, 323 F.3d 160, 168 (1*

Cir. 2003) (the equal protection clause “does not mandate that
every citizen be treated identically, rather, it requires an
adequate explanation for treating groups differently.”); United

States v. Craveiro, 907 F.2d 260, 265 (1t Gr. 1990) (“Legislative

classification or “drawing I ines’ does not viol ate equal protection
when it distinguishes persons as dissimlar on sone permssible

basis in order to advance the legitimte interests of society.”).

13



The test for determ ning whether a state statute violates the
Equal Protection clause depends on the type of classification and
the nature of the activity regul ated. If the statute burdens
“fundanental rights” such as voting rights or enploys “suspect”
classifications such as race, a “strict scrutiny” test is utilized

indetermning its constitutionality. Kittery Mdtorcycle, Inc. v.

Rowe, 320 F.3d 42, 47 (1t Cr. 2003). On the other hand, if the
statute sinply regulates economc activity conducted by business
entities, it is judged under the less stringent rational basis
test. 1d. As the Suprene Court has said:

Social and economic legislation . . . that does not

enpl oy suspect cl assifications or inpinge on fundanent al

rights nust be upheld against equal protection attack

when the legislative neans are rationally related to a

legitimate government pur pose. Mor eover , such

| egislation carries with it a presunption of rationality

that can only be overcone by clear showing of

arbitrariness or irrationality.
Hodel , 425 U. S. at 331-32. Put another way, such a statute passes
muster under the Equal Protection clause unless the party
challenging it denonstrates that there is no | egitinmate purpose for

the statute or that it does not ampbunt to a reasonabl e neans of

achieving that purpose. See Fed. Communications Commin v. Beach

Communi cations, Inc. (“F.C.C."), 508 US 307, 315 (1993) (on
rational basis review, “those attacking the rationality of the
| egislative classification have the burden to negative every

concei vabl e basis which mght support it” (internal quotation

14



omtted)); Kittery Mtorcycle, 320 F.3d at 47 (under rational basis

standard, the governnent’s classifications “bear[] a strong
presunption of validity” and “the state . . . need only articul ate
sone ‘reasonably conceivable set of facts’ that could establish a
rational relationship between the challenged laws and the
governnment’s legitimte ends.” (internal quotations and citations
omtted)).

It is clear that the Rhode Island statute at issue in this
case is purely “social and economc |legislation” and that it “does
not enploy suspect classifications or inpinge on fundanental
rights.” Therefore, it nust be evaluated in accordance with the
rational basis test.

As a threshold matter, W&S fails to carry its burden of
explaining why it is arbitrary or irrational to prohibit franchise
sal es of al coholic beverages by Cass A licensees but not by other
cl asses of |icensees. Here, the failure to tender such an
explanation is especially inportant because it seens apparent to
even a casual observer that significant differences exist between
the relatively small nunber of retailers who exclusively sel
unlimted quantities of alcoholic beverages for off-prem ses
consunption to persons who nmay or may not be the ultimate consuners
and the nmuch | arger nunber of restaurants and clubs that dispense
al coholic beverages in neasured quantities, often acconpani ed by

food, for on-prem ses consunption.

15



Even if restaurants and clubs are viewed as conparable to
liquor stores, the fact that the ban on franchise sales applies
only to liquor stores does not, by itself, establish a denial of
equal protection. It is settled law that, in addressing what it
may perceive as a problem a state legislature nay proceed “‘one

step at atinme,’” Mntal vo-Hueras v. Rivera-Cruz, 885 F. 2d 971, 981

(1t Gr. 1989)(quoting WIllianson v. Lee Optical, 348 U. S. 483, 489

(1955)), and that “*[i]t is no requirenment of equal protection that
all evils of the sane genus be eradicated or none at all,’”” MlIs

v. State of Maine, 118 F. 3d 37, 47 (1%t Cr. 1997) (quoting Railway

Exp. Agency, Inc. v. People of State of New York, 336 U. S. 106, 110

(1949)). See Montal vo-Hueras, 885 F.2d at 981 (“The legislature

need not approach goals on an all-or-nothing basis . . . . ‘The
| egi slature may sel ect one phase of one field and apply a renedy

there, neglecting the others.”” (quoting WIIlianmson, 348 U S. at

489)). In assessing an equal protection challenge under the
rational basis test, the relevant inquiries are whether the
regul ation has a legiti mate governnental purpose and whether it is
a rational neans of achieving that purpose.

Because of the broad police powers that states possess,
“Iplublic safety, public health and public norals are legitinate
gover nment purposes, but they are not the only ones. Virtually any
goal that is not forbidden by the Constitution wll be deened

sufficient to neet the rational basis test.” See Erwin

16



Chenerinsky, Constitutional Law, 8 9.2 (2d ed. 2002). The

difficulty arises in identifying the purpose of a particular
regul ation and determ ning whether the regulation is rationally
related to the achi evenent of that purpose.

The Suprene Court has been extrenely deferential to states in
addressi ng both of these questions. In deciding whether a statute
has a legitimate governnmental purpose, the Suprenme Court has gone
so far as to state that, when it adopts legislation, a |legislature
need not “articulate its reasons for enacting a statute” as | ong as
sone |legitimate purpose can be identified. F.C.C., 508 U S. at
315. Furthernore, the classification chosen “may be based on
rati onal specul ati on unsupported by evidence or enpirical data.”
Id. at 315. That standard has been criticized as overly
deferential and dissenters have urged a | ess deferential standard
for determ ning whether a statute has a |l egiti mte purpose when no
purpose i s expressed at the tine of enactnent. See id. at 323 n. 3
(Stevens, J., dissenting) (“Judicial Reviewunder the ‘conceivable
set of facts’ test is tantanount to no review at all.”); Schwei ker
V. Wlson, 450 U. S. 221, 244-45 (1981) (5-4 decision) (Powell, J.,
di ssenting) (“[T]he Court should receive with sonme skeptici smpost
hoc hypot heses about |egislative purpose, unsupported by the
| egi sl ative history. When no indication of |egislative purpose
appears other than the current position of the [governnent], the

Court should require that the classification bear a ‘fair and

17



substantial relation’ to the asserted purpose.”).

Here, 8 3-5-11.1(a) does express the purposes of the
prohibition on franchise sales of alcoholic beverages. Those
pur poses are stated to be:

To pronote the effective and reasonable control and

regulation of the Rhode |Island alcoholic beverage

industry and to help the consuner by protecting their

choi ces and ensuring equitable pricing.

Wil e rather general, those purposes seemclearly legitinmate,
on their face. The nore difficult task is ascertaining whether the
prohibition is rationally related to achi eving those purposes.

For the nost part, the parties sinply nmke conflicting
assertions about the inpact or lack of inpact that they maintain
franchi sing has on |iquor sales, the market power of whol esal ers
and conpetition anong Class A retailers. WS Mem Supp. Mt.
Prelim Inj. at 17-18; U LR Meno. in Qpp. at 11-12. Most of those
assertions are nothing nore than unsupported conclusions.
Mor eover, they do not address the effect of franchi sing on consuner
choi ces and the prices charged to consuners which are two of the
princi pal objectives recited in the statute.

The scant evidence that has been presented indicates that
j oi nt buying enables franchisees to obtain volune discounts from
i quor whol esal ers. However, there is no evidence as to whether
those discounts are passed on to consuners in the form of |ower

prices; or, if so, what effect reduced prices nay have on

18



consunption or the ability of i ndependent retailers to conpete with
franchi sees.

There, also, is sone evidence that franchising may restrict
consuner choice. Thus, the evidence shows that W&S control s many
aspects of the manner in which franchi sees conduct their busi nesses
rangi ng from what products they may sell to the territories in
whi ch they may operate. In addition, in order to place comon
advertising, all participating franchi sees nmust agree as to what
products are advertised and what prices will be charged for those
pr oduct s.

In short, given the considerable deference accorded to
| egi sl ative judgnents regardi ng regul ati on of econom c nmatters and
t he absence of any evidence, in this case, that the Rhode Island
statute is arbitrary or not rationally related to achieving a
legitimate governnent al purpose, the likelihood that WS,
ultimately, will succeed on the nerits of its claimappears rather
renot e.

1. Bal anci ng the Harns

____The evidence is equally sparse wth respect to what harm WS
m ght suffer if a prelimnary injunction does not issue and what
harm the state and independent retailers mght suffer if a
prelimnary injunction does issue. M. Haronian, W&S' s pri nci pal ,
did testify that, |like Hunpty Dunpty, if the existing franchise

arrangenment is dismantled, it would be difficult or inpossible to

19



put it back together again. However, once again, little evidence
was presented to support that assertion. On the other hand,
neither the State nor U LR presented any evidence regarding the
inmpact that the failure to issue a prelimnary injunction m ght
have on consuners or independent retailers.

Since a scintilla of evidence outweighs an utter |ack of
evi dence, the bal ance of harns tips in favor of W&S. However, the
degree to which the scale tips is reduced by the fact that the harm
is, at least partially, self induced. As already noted, the
statute was adopted on July 8, 2004 but did not becone effective
until April 1, 2005. Presumably, W&S was aware even before the
date of enactnent that the legislation was being seriously
consi dered but waited until January 18, 2005 to seek a prelimnary
injunction. While WS s actions certainly cannot be characterized
as dilatory, the delay, nevertheless, has contributed to the

present sense of urgency. See Jordache Enterprises, Inc. v. Levi

Strauss & Co., 841 F. Supp. 506, 521 (S.D.N. Y. 1993) (party’s del ay

in bringing notion for prelimnary injunction “undercuts the sense
of urgency that ordinarily acconpanies a notion for prelimnary
relief and suggests that thereis, infact, noirreparable injury.”
(internal quotation omtted)).

[11. The Public |Interest

In this case, the public interest does not perceptibly weigh

either in favor of or against granting a prelimnary injunction.
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Clearly, the public has an interest in the proper regulation of
conpetition and alcoholic beverage sales; but, it also has an
interest in the freedom of businesses to conduct their affairs
lawful ly, efficiently and in a manner that best serves consuners.
What is not so clear is whether these interests will be served or
di sserved by the issuance of a prelimnary injunction. | f
anything, given the inprobability that W&S ultimately will succeed
on the merits of its claim this factor appears to weigh in favor
of the defendants.

Concl usi on

For all of the foregoing reasons, WS's notion for a

prelimnary injunction is deni ed.

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Date: April 8, 2005
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