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ERNEST C. TORRES, United States District Judge.

| nt r oducti on

Vito Badano, Jr., lgnacio Eugeni o, Anthony Santoro and Jose
Ordonez (the "petitioners") have noved, pursuant to 28 U S . C. 8§
2255, for an order vacating their sentences for using and carrying
firearns during and in relation to a drug trafficking offense in
violation of 18 U S.C. § 924(c) and for aiding and abetting others

in conmmtting that offense.



The principal issue presented is whether the facts are
sufficient to support their convictions for aiding and abetting.
Because | find that the facts are sufficient, the notions are
deni ed.

Factual Backgr ound

In Septenber of 1994, Ordonez and three other nmen net to
di scuss robbing a drug stash house located in Providence.
Unbeknownst to Ordonez, one of the nmen was an undercover police
officer and the other two were informants. It was agreed that the
robbery would be commtted by Odonez and several of his
acquai nt ances posing as police officers conducting a raid.

Several days later, Ordonez, the renmaining petitioners, Vito
Badano, Sr., and Janmes Faval oro, nmet wth the undercover officer
and the informants to work out the details of their plan. At that
meeting, firearns were discussed.

Early the foll owi ng norning, the two Badanos, Eugeni o, Santoro
and Favaloro drove to the stash house. Odonez remained at the
hotel where all of them had been staying. On the way to the stash
house, Eugeni o was handed a firearm \Wen he arrived at the stash
house, Eugeni o handed the firearmto another participant to hold
whi | e he opened the door. Wen the participants entered the stash
house, they were confronted by the Providence police. Badano, Sr.
and Favar ol o wer e brandi shi ng handguns, and Faval oro poi nted his at

t he police. Both of them were shot and all of the participants



eventual |y were apprehended.

The petitioners pled guilty to Counts IIl and IV of a four-
count indictnment. Count Ill charged them w th possessing cocai ne
wthintent to distribute it in violation of 21 U S.C. 8§ 841(a)(1)
and (b)(1)(B) and Count |V charged them with using and carrying
firearnms during and in relation to a drug trafficking offense in
violation of 18 U S.C. § 924(c). Each count also charged the
petitioners with "aiding and abetting” in violation of 18 U S.C. 8§
2.

In their 8§ 2255 notions, the petitioners argue that their
convi ctions under Count |V should be vacated because the facts are
insufficient to establish that they used firearns. They rely on

the Suprenme Court's intervening decision in Bailey v. United

States, 516 U. S. 137 (1995), holding that a firearm nust be
actively enployed in order to be deened used within the neani ng of
8§ 924(c). The petitioners also contend that the evidence fails to
support a conviction for aiding and abetting since there has been
no show ng that they knewthat firearns woul d be used i n connection
wi th the robbery.

Di scussi on

Al di ng and Abetting

A defendant may be convicted of aiding and abetting a
violation of 8 924(c) if he knew that the firearmwoul d be used or

carried during the comm ssion of a drug trafficking offense and he



"W llingly took sone action to facilitate the carriage or use."

United States v. Bennett, 75 F.3d 40, 45 (1st Gr. 1996) (citing

United States v. Luciano-Msquera, 63 F.3d 1142, 1150 (1st Cir.

1995)).

In this case, it is clear that Badanp, Sr., and Faval oro
violated 8 924(c). The fact that they brandi shed handguns at the
stash house and that Favaloro pointed his weapon at police
satisfies even the "active enploynment” requirenment of Bailey.
Accordingly, the sole issue is whether the facts are sufficient to
establish that the petitioners knewthat firearns woul d be used and
facilitated their use.

Odinarily, a guilty plea constitutes an adm ssion of all of

the material facts and elenents of the charge. United States v.

Broce, 488 U. S. 563, 569 (1989); MCarthy v. United States, 394

U S. 459, 466 (1969). However, Fed. R Crim P. 11(f) prohibits
acceptance of a guilty plea unless the Court is satisfied that a
factual basis for the plea exists.

The test for determ ning whether there i s an adequate factual
basis for a plea is whether the established facts and the
perm ssible inferences that may be drawn fromthemare sufficient
to permt arational juror to conclude, beyond a reasonabl e doubt,

that the defendant is guilty of the offense charged. See United

States v. Graves, 106 F.3d 342, 345 (10th Gr. 1997). In making

that determnation, the Court may consider a variety of sources



i ncluding the governnent's proffer, the defendant's statenments at

the plea hearing and the presentence report. See United States v.

Mal ave, 22 F.3d 145, 148 (7th Cr. 1994); Fed. R Cim P. 11
advi sory conmmttee’'s note to the 1966 anendnent.

Here, the government's proffer and the presentence report
contained allegations that the petitioners attended neetings at
whi ch plans to rob the stash house were formul ated and the use of
firearms specifically was discussed. There also were all egations
that the petitioners actively participated in efforts to inplenent
t hat pl an.

During the plea col |l oquy, the defendants admtted the truth of
those allegations and pled quilty after being advised that
know edge of the firearms was one of the elenents that the
governnment was required to prove in order to convict them of the
of fense charged in Count |V. Moreover, at the tine of sentencing,
the petitioners offered no objection to the description of events
set forth in the presentence report.

Those facts are nore than sufficient to support a finding that
the petitioners knew that firearns would be used and that they
facilitated their use. The petitioners were present when the use
of firearns was discussed. |In addition, the nature of the crine
itself should have alerted themto the Iikelihood that the firearns
would be actively enployed in westing possession of a |arge

quantity of drugs from what they believed to be a group of drug



traffickers. See United States v. DeMasi, 40 F.3d 1306, 1316 (1st

Cr. 1994) (a rational jury could reasonably infer that a
participant in a schenme to rob an arnored truck protected by two
armed guards must have known that his co-conspirators would use
firearns).

Nor can there be any question that the petitioners facilitated
the use of the firearnms. The First Crcuit has said that "once
know edge on the part of the aider and abettor is established, it
does not take nuch to satisfy the facilitation elenent.” Bennett,
75 F.3d at 45. As already noted, all of the petitioners, except
Ordonez, actively participated in the abortive robbery. ©Moreover,
al though Ordonez remained at the hotel, he was instrunmental in
pl anni ng t he robbery and those pl ans i ncluded the use of firearns.

Cf. Luci ano- Mbsquera, 63 F. 3d at 1150 (evidence sufficient to show

facilitation when defendant provided his house for a neeting in
which the firearns, that were later to be carried during the
of fense, were displayed for, and di scussed with, sone of the other
def endant s) .

1. Usi ng or Carrying

Having determned that the facts support the petitioners
convictions for aiding and abetting, there is no need to address
their argunent with respect to using or carrying. However, it
shoul d be noted that Eugenio's conviction clearly is sustainable on

that ground as well. Although it may be debat abl e whet her Eugeni o



"used" a firearm it is apparent that he, at |east, "carried" one.
The term "carry,"” as used in 8 924(c), refers to noving a

firearm from one place to another. United States v. Ramrez-

Ferrer, 82 F.3d 1149, 1152 (1st Cr. 1996) (citing United States v.

Manni ng, 79 F.3d 212 (1st Cr. 1996)). A defendant carries a
firearm"during and in relation to" a drug trafficking of fense when
that defendant "intended to have [the firearm available for
possi bl e use during or imedi ately foll owi ng the transaction, or if
[the firearn] facilitated the transaction by | ending courage to t he

possessor." United States v. Payero, 888 F.2d 928, 929 (1st G

1989).

In this case, the fact that Eugenio had a firearm in his
possession during the trip to the stash house and handed it to
anot her participant while he opened the door easily satisfies the
carrying requirenent.

Concl usi on

For all of the foregoing reasons, petitioners' notions are
deni ed.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge
Date: August , 1998
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