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VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief United States District Judge.

| NTRODUCTI ON

Nellie Francis (“Ms. Francis”), acting pro se, brought this
action against the Providence School Board (the *“School Board”)
claimng violations of the Anrericans with Disabilities Act (“ADA"),
42 U.S.C. 8§ 12101, et seq., and various Rhode Island statutes
prohi biting enploynment discrimnation which mrror either the
provisions or elenents of the ADA. The essence of her clains is
that the School Board failed to nake reasonabl e acconmodati on for
her alleged disabilities.

The School Board has noved for sunmmary judgnent and, for
reasons hereinafter stated, that notion is granted.

BACKGROUND FACTS

Ms. Francis was a high school biology teacher in the
Provi dence school system from Novenber 1995 until June 2004.
Al though Ms. Francis is acting pro se and has sone difficulty with

the English | anguage, she is no stranger to | egal and quasi | egal



pr oceedi ngs. During her tenure as a public school teacher, M.
Francis filed “various discipline forns” agai nst students all egi ng
t hey abused her nentally and physically; accused the high school
principal of sexually harassing and assaulting her; and was
acquitted of a charge that she assaulted a student.

In addition, M. Francis recently brought at Ileast two
unrel ated cases in state court agai nst an insurance conpany and a

nei ghbor. See, Francis v. Anerican Bankers Life Assur. Co., 861

A.2d 1040 (R 1. 2004), and Francis v. Brown, 836 A 2d 206 (R I

2003). In Anerican Bankers, M. Francis sought benefits under a

disability insurance policy due to an alleged back injury but the
i nsurance conpany deni ed benefits on the ground that Ms. Francis’s
application did not disclose that she had previously been treated
for back problenms by a chiropractor. 1d. at 1042-43. The court
found that there was a “total absence of proof sufficient to
support any of plaintiff’s clainms.” 1d. at 1045. In Brown, M.
Francis sued for injuries to herself, her children, her dog, and
her elderly nother, as well as for danage to her fence, two
vehi cl es she did not own, the cenent floor of a torn-down garage,
a swng set, and a dog house that she alleged resulted from a
nei ghbor’s negligent failure to maintain trees on his property.
Id. at 208. The Rhode Island Suprenme Court affirnmed the entry of
judgnment as a matter of | awagai nst Ms. Franci s and uphel d an award
of attorney fees against her based on her failure to conply with

several court orders and nunerous objections that she filed for



i nappropriate and i nproper purposes. |d. at 212.

The origins of this case can be traced back to Cctober 5,
1998, when Ms. Francis clains she was i njured by three students who
pushed her down a flight of stairs at Hope Hi gh School. She was
di agnosed as havi ng cervical spinal stenosis and she renai ned out
of work for the next four and a half years. During that time, she
recei ved worker’s conpensati on benefits and the School Departnent
did not fill her teaching position.

I n 2001, the School Departnent, apparently, began pressi ng Ms.
Franci s about her status and, on Novenber, 13, 2001, she presented
a note from Dr. Christopher Huntington which stated that Ms.
Francis could return to work on Novenber 26, 2001, with the
following restrictions: “no lifting over 10 | bs., no bending, no

prolonged sitting. 6 hrs a day nax. teachers aide should be

avai l able.” (enphasis in original). However, nothing further
happened until the following April when Ms. Francis submtted an
“Accomodat i on Request Forni to t he School Departnent which st at ed:

| have a [sic] cervical and neck injuries. | cannot bend
[sic] stoope [sic] or stand for a long tine. | need
sonmeone to help if in need of bending, stooping, or
reachi ng as hi gh above ny shoulders. No |ifting over 50
| bs.

Jose GConzal ez, the School Departnent’s Director of Human
Resour ces, responded with the foll ow ng note:

According to the information reviewed by the committee,
you have applied for a State Disability claim Based on
t he nedical docunentation, it is clear that you are
unabl e to perform the essenti al duties and
responsibilities needed as a teacher. The committee is
unabl e to grant your request (per Doctor’s note) tolimt
your work duties to 6 hours per day. W also cannot
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grant you a Teacher Assi stant.

Once you are nedically cleared to return to work, please
et us know if you will need an accommodati on.

Shortly thereafter, Dr. Huntington sent a letter to M.
Gonzal ez stating:

Nellie is cleared to return to work with the foll ow ng
limtations on her activities: nolifting over 10 pounds,
no bending and no prolonged sitting as specified on
11/ 13/ 01 previously. She should be allowed to arrive at
wor k approxi mately 30 m nutes after the initial opening

tinme. She shoul d, however, be able to |eave at her
regul ar end-of-day tine. She should be provided an
assi stant whenever any Ilifting or bending wll be
required.

On July 2, 2002, M. Gonzalez again wote to Ms. Francis
informing her that “[b]lased on the information we received, the
committee felt they could not provide you with the accommbdati ons
requested because we are unable to alter your work schedul e and
reduce t he nunber of hours you are contractually expected to work,”
but that “[s]hould you need assistance |ifting materials once you
return to work, please contact the main office for a custodian to
assi st you.”

On Septenber 26, 2002, Ms. Francis returned to work after
presenting another note from Dr. Huntington requesting that M.
Francis be assigned a classroom with a sink and benches and a
par ki ng space cl oser to the school buil ding.

On Cctober 22, 2002, M. Gonzalez sent athird and final note
to Ms. Francis, which stated:

No accommodation needs to be nmade on the schoo

departnment’s behal f. The Princi pal has however agreed to
have sonmeone assi st you when needed i n novi ng any obj ects
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wei ghi ng nore than 10 | bs.

As for the doctor’s note regardi ng standi ng and sitting,

we felt that is arbitrarily [l eft] up to your discretion.

We have no policies or restrictions that you prohibit you

[sic] fromteaching while sitting or standing.

Based on the informati on we recei ved, the commttee felt

t hey coul d not provi de you wi t h any ot her accommodat i ons.

Ms. Francis worked from Sept enmber 2002 until March 2003, when
she was suspended for allegedly assaulting a student.® Her
suspensi on ended on Septenber 10, 2003, but she failed to report to
wor k on Septenber 11, 2003, as ordered. In fact, she stayed out of
work for eight nmonths, telling the School Board that she was on
“medi cal | eave” and “not nedically excused to go to work.”

On January 7, 2004, Ms. Francis commenced this suit and on May
4, 2004, the School Departnment threatened to term nate her for job
abandonnent if she did not report to work on May 10, 2004.

On May 10, 2004, M. Francis arrived at her school but
reported that she was ill as a result of taking Valium and
Oxycontin that norning and was transported to Rhode |Island
Hospital. Apparently, Ms. Francis never returned to work and, on
June 21, 2004, the School Board term nated her enploynent for
persistently failing/refusing to report to work.

SUMVARY JUDGVENT STANDARD

Summary judgnent is proper where “the pl eadi ngs, depositions,

answers to interrogatories, and adm ssions on file, together with

'Ms. Francis later was acquitted of crimnal charges relating to
this incident.



the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). A “genuine” issue is
one that could be resolved in favor of either party, and a
“material fact” is one that has the potential of affecting the

outcone of the case. Cal ero-Cerezo v. United States Dep't of

Justice, 355 F.3d 6, 19 (1st Cr. 2004). Al inferences in the

record must be resolved in favor of the non-novant. Gizman-Rosario

V. United Parcel Serv., Inc., 397 F.3d 6, 9 (1st GCr. 2005).

However, once the noving party has asserted that no genui ne issue
of material fact exists, the opposing party nmust point to specific

facts to denonstrate a trialworthy issue. Calero-Cerezo, 355 F. 3d

at 19. | nprobabl e inferences, conclusory allegations, or rank

speculation are not sufficient to defect a notion for sunmary

judgnent. Rathbun v. Autozone, Inc., 361 F.3d 62, 66 (1st. Cr.
2004) .
ANALYSI S

ADA

The ADA requires an enployer to provide reasonable
accommodat i ons necessary to enable an individual with a disability
to performa job that the individual, otherwise, is qualified to
perform unl ess providing the accomobdati on woul d i npose an undue

hardship on the enployer. 42 U S. C. 8§ 12112(b)(5)(A); see Reed v.

LePage Bakeries, Inc., 244 F.3d 254, 259 (1t Cir. 2001). In order




to prevail on a claim for failure to reasonably accomobdate, a
plaintiff nust prove that (1) he is disabled within the neaning of
the ADA; (2) he was able to performthe essential functions of the
job with or wthout a reasonable accomvbdation; and (3) the
enpl oyer, despite knowing of the disability, did not reasonably

acconmpdate it. Est ades- Negroni v. Assoc. Corp. of N. Am, 377

F.3d 58, 63 (1st Cir. 2004).
1. DI SABILITY

In order to establish that she was di sabl ed wi thi n the neani ng
of ADA, Ms. Francis nust show that she had a physical or nental
i npai rment that substantially |imted one or nore mgjor life
activities. 42 U.S.C. 8§ 12102(2)(A). An inpairnment is
substantially Iimting if it “prevents or severely restricts the
i ndi vidual fromdoing activities that are of central inportance to

nmost people’s daily lives.” Toyota Mdtor Mg. Ky., Inc. V.

Wllians, 534 U S. 184, 198 (2002).

Ms. Francis has presented evidence that she suffers from
cervical spinal stenosis as well as neck and back pain and that her
condition prevents her frombending, prolonged sitting and lifting
objects weighing nore than 10 pounds. However, she has not
provided any evidence regarding how these restrictions

substantially Iimt any major life activities. See Toyota, 534

U S at 198 (requiring substantial limtations proven by evidence

regardi ng personal experience).



Even if bending, sitting and lifting, thenselves, are viewed
as mpjor life activities, the limtations described by Ms. Francis
do not rise to a level that could be described as substantial. She
is able to sit as | ong as she does not remain seated for protracted
periods and she is able to lift objects weighing less than 10
pounds.

I11. REASONABLE ACCOVMODATI ON

Even assum ng, arguendo, that M. Francis is disabled, the
School Board reasonably accommodat ed her known i npairnents.

An i ndividual seeking an accommodation is required to make a
request that is “sufficiently direct and specific” to informthe

enpl oyer what accommodation is needed. Cal ero-Cerezo, 355 F. 3d at

23. “At the least, the request nust explain how the accommodati on
requested is linked to sone disability.” Reed, 244 F.3d at 261

The purpose of a reasonable accommobdation is to allow a
qualified person with a disability to performa job in the sane
manner as an enployee without a disability. See 29 CF.R 8
1630.2(0)(1). However, the enployer is not required to provi de an
accommodati on that woul d be unduly burdensone. Reed, 244 F.3d at
259. Thus, in order to qualify, the requested accommbdati on nust
be both related to an individual’s disability and it nust not
i npose an unreasonabl e burden on the enpl oyer.

The i ndi vi dual requesting an acconmodati on bears the burden of

establishing that a reasonabl e accommbdati on can be nmade. Reed,



244 F. 3d at 259. However, the enployer is not necessarily required

to offer “the accommodation sought.” Bryant v. Caritas Norwood

Hospital, 345 F.Supp. 2d 155, 169 (D.Mass. 2004) (enphasis in
original). Wen accommodation is required, the enployer has the
option of providing any accommobdation that is “effective.” 1d. at
169-70; 29 CFR & 1630.9 App. (“enployer providing the
accommodation has the ultimte discretion to choose between
ef fective acconmodations”).

In this case, the accommbdati ons requested by Ms. Francis were
that she be permtted to arrive thirty mnutes | ate each day; that
she not be required to Iift nmore than 10 pounds or to bend; that
she not be required to sit or stand? for prolonged periods; that
she be provided with a full-tinme teaching assistant and a parKking
space closer to the building; and that her classroom be equi pped
with a sink.® However, there was no need for the School Board to
accommodate Ms. Francis’s alleged inability to bend or sit or stand
for prolonged periods because, as M. Gonzal ez’ s October 22, 2002,
letter pointed out, it was entirely up to Ms. Francis to decide

whet her she perfornmed her duties standing, sitting or bending.

2 n one of her notes to the School Departnent, Ms. Francis said
that she couldn’t stand for prol onged periods but none of the doctor’s
notes nmention this.

5In her nmeno, Ms. Francis lists other desired accomodati ons but
there is no evidence that they were even conmunicated to the School
Board. (See Exhibit 7 regarding request for chair, Exhibit 8
regardi ng overhead projector). Since an enployer cannot be expected
to make an accommodation that is not requested (See Reed, 244 F.3d at
261), these acconmodati ons cannot be consi dered.
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Wth respect to Ms. Francis's request that she be allowed to
arrive 30 mnutes | ate each day and to have a parki ng space cl oser
to the building or have her classroomequi pped with a sink, she has
failed to explain how the requested accomodations were
necessitated by or connected to her alleged disability.
Furthernore, the request that she be allowed to arrive one-half
hour |ate each day would have involved nodifying an essenti al
function of her job and woul d have i nposed an undue hardship on the
School Board by requiring it to hire soneone to cover for her.

The School Board did accommbdate M. Francis’'s alleged
inability tolift objects weighing nore than 10 pounds by i nform ng
her that it would make a custodian available to lift such objects
for her upon request. In light of that accommodation, it is
difficult to see any basis for a full-tine assistant |et alone the
justification for requiring the School Board to radically
restructure the job requirenents and i ncur the additional expense
involved in hiring a full-time aid. An enployer’s obligation to
make reasonabl e accommobdati ons does not require the enployer to
remite the essential elenents of a job description or to

reall ocate those functions to other workers. See Feliciano v.

Rhode Island, 160 F.3d 780, 785 (1t Cir. 1998).

In short, the School Board did provide all of the reasonable
accommodati on that was required under the circunstances.

CONCLUSI ON
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For all of the foregoing reasons, the School Board' s notion
for summary judgnent is granted.

It is so ordered.

Ernest C. Torres

Dat e: , 2005
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