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UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

St ephen Saccocci a has noved to vacate his sentence, pursuant

to 28 U S.C. § 2255. For reasons hereinafter stated, that notion

i s denied.

Backgr ound

In 1993, Stephen Saccoccia was convicted of nmultiple counts

of RI CO conspiracy, noney |aundering and rel ated of fenses ari sing

out of his activities in |aundering the proceeds of illegal drug

transactions. He was sentenced to 660 years in prison and was

ordered to forfeit the $136 million in proceeds that he



| aundered. See United States v. Saccoccia, 823 F. Supp. 994

(D.R 1. 1993). The conviction and sentence were affirmed on

appeal. See United States v. Saccoccia, 58 F.3d 754 (1st Cir

1995) .

Saccocci a now nmoves to vacate, set aside, or correct his

sentence, pursuant to 28 U . S.C. 8§ 2255. He nakes a pl ethora of

argunments, many of which are difficult to deci pher because they

are fragnented, inadequately devel oped and, in sone cases,

alluded to only in footnotes. The Court will address those

i ssues that are the subject of conprehensible argunents

acconpani ed by relevant factual allegations. Al other issues

are deened wai ved. See United States v. Zannino, 895 F.2d 1, 17

(st Cr. 1990) (on appeal, “issues adverted to in a perfunctory

manner, unacconpani ed by sone effort at devel oped argunentati on,

are deenmed waived. . . . It is not enough nerely to nmention a

possi bl e argunment in the nost skeletal way, |eaving the court to



do counsel’s work, create the ossature for the argunent, and put

flesh on its bones. . . . Judges are not expected to be

m ndreaders. Consequently, a litigant has an obligation to spel

out its argunents squarely and distinctly, or else forever hold

its peace.”) (internal quotes and citations omtted).

St andard of Revi ew

Saccoccia chal l enges his conviction on a variety of grounds,

i ncluding ineffective assistance of counsel, doubl e jeopardy, due

process violations arising fromthe presentation of perjured

testinony, errors in the Court’s charge to the jury, and errors

i n sentencing.

I n assessing Saccoccia s clainms, the Court nust accept the

factual avernents found in his petition as true, but it “need not

gi ve weight to conclusory allegations, self-interested

characterizations, discredited inventions, or opprobrious

epithets.” United States v. MGIIl, 11 F. 3d 223, 225 (1st Grr.



1993). The petition nay be denied w thout an evidentiary hearing

“when (1)the notion is inadequate on its face, or (2) the

movant’s al legations ,even if true, do not entitle himto relief,

or (3) the novant’s all egations need not be accepted as true

because they state conclusions instead of facts, contradict the

record, or are inherently incredible.” David v. United States,

134 F.3d 470, 477 (1st Gr. 1998)(citation omtted). No hearing

is required if the petition is based on nere specul ation, |eaps

of logic, or unreasonable inferences. See Alenan v. United

States, 878 F.2d 1009, 1012, 1013 & n.9 (7th Gr. 1989).

The Court is not required to consider issues that the

petitioner is procedurally barred fromraising. Thus, clains

rai sing issues that previously were decided on direct appeal may

not be asserted again in a 8 2255 notion. See United States v.

M chaud, 901 F.2d 5, 6 (1st G r. 1990). The petitioner, also, is

barred from asserting clains that coul d have been asserted on



appeal unless the failure to assert themis justified by a

showi ng of cause and prejudice. See Reed v. Farley, 512 U. S.

339, 354 (1994): Knight v. United States, 37 F.3d 769, 774 (1st

Gir. 1994).

In this case, none of Saccoccia s clains, except the alleged

violation of attorney-client privilege, requires an evidentiary

heari ng.

Di scussi on

Interference with Right to Effective Assistance of Counse

Shortly after Saccoccia's arraignnment, Jack Hi Il

Saccoccia’' s trial counsel, traveled to Austria and attenpted to

withdraw certain funds from one of Saccoccia' s bank accounts.

Austrian authorities, believing that the accounts contained the

proceeds of illegal drug transactions, arrested H Il who was

incarcerated in an Austrian prison fromm d-August until early

Novenber of 1992.



Saccoccia asserts that Hll's arrest and i ncarcerati on were

engi neered by the United States governnent for the purpose of

hi nderi ng his defense and that those actions deprived himof his

Si xt h Amendnent right to effective assistance of counsel. More

specifically, Saccoccia alleges that, when H Il expressed concern

that his fee for representing Saccoccia woul d be subject to

forfeiture if Saccoccia was convicted, Janes Leavey, the |ead

prosecutor, assured Hill that any fees derived from sources not

previ ously known to the governnment would not be forfeited,

t hereby encouraging Hill to seek out Saccoccia s hidden assets.

However, according to Saccoccia, the governnent |ater

orchestrated Hill’s arrest by Austrian authorities.

Saccoccia' s allegations are sheer speculation. He presents

no evidence to back up his claimor to explain why he waited for

five years to make them Saccoccia cites the follow ng statenent

by Leavey to the Court as proof that the governnent induced Hil



to travel to Austria for the purpose of retrieving sone of

Saccoccia's assets:

M. Semenza spoke about a race for the proceeds. Wile
| do not object and do not disagree with the statenents
he made, the conversations that he had wwth ne this
afternoon, | don’t think ny telling a defense attorney
who calls nme and says | know where an account is, can
we take it wi thout your forfeiting it, and ny response,
you tell nme where it is, we're going to seize it,
necessarily nmeans that that’s a race for the proceeds.

(Sept. 28, 1992 Tr. at 126.) However, a careful reading of that
statenment, in the context in which it was nmade, reveals that the
statenments wth which Leavey did “not disagree” were to the
effect that, if Senenza reveal ed the |ocation of any of
Saccoccia' s assets, the governnment woul d seize them Leavey’'s
statenent clearly does not support the claimthat the governnent
was inviting a “race for the proceeds” in which the winner would
get to keep the noney.

Even if H Il went to Austria in the expectation that he
woul d be able to keep any of Saccoccia s assets that he obtained,

there is no evidence that the governnment caused Hill to be



arrested. Saccoccia baldly asserts that sonme unidentified

government agent provi ded an anonynous tip to the Austrian

authorities that led to Hill's arrest; but, once again, he fails

to furnish any factual basis for that assertion.

Mor eover, Saccoccia fails to explain how HIl’s detention

rendered himineffective. H Il was released in m d-Novenber of

1992, after having been detained for approximtely three nonths.

At that time Saccoccia s trial was underway, but in early

Novenber a mstrial was declared due to the incapacity of Brian

Adae, Saccoccia's ot her counsel. Because of Hill's ordeal,

Saccoccia's trial was reschedul ed for March of 1993. That four

nmonth delay offered H Il one nonth nore in which to prepare than

he lost during his three nonth detention in Austria. Thus, it is

difficult to see how the fact that he was detained rendered his

assi stance i neffective.

Finally, Saccoccia, who was arrested in Switzerland, avers



that Swi ss police, at the behest of George Shank, the FBI |egate,

prevent ed Saccoccia s attorneys fromneeting with himbefore he

was extradited. Saccoccia bases that allegation on a letter from

Law ence Senenza, Donna Saccoccia's trial counsel, to forner

Attorney Ceneral WIlliamBarr in which Senenza states that Sw ss

police informed himthat Shank refused to authorize any visits.

(See Saccoccia Ex. 41 in Supp. of 8§ 2255 Mbt.) However, even if

the allegation is true, it falls far short of a Sixth Amendnent

viol ation that woul d warrant vacating Saccoccia’s conviction.

Since the alleged interference occurred at a non-critical stage

of the prosecution, Saccoccia is not entitled to relief absent a

showi ng that he was prejudiced by the governnent’s conduct. See

United States v. Morrison, 449 U S. 361, 364-65 (1981). Here, no

such showi ng has been made. Saccoccia has failed to explain how

his inability to comunicate with counsel during the brief period

just before his extradition prejudiced himin any way.



1. Doubl e Jeopar dy

The trial of Saccoccia and his co-defendants began in

Novenber of 1992. Because H Il was still incarcerated in Austria

and there was no way to determne if or when he would be freed,

Saccocci a' s defense was conducted by his co-counsel Brian Adae.

In the mddle of trial, Adae stated that he was incapabl e of

conti nui ng because of personal problens and was permtted to

withdraw. By that time, H Il had been rel eased but he was not

prepared to step into the breach upon such short notice.

Accordi ngly, Saccoccia noved for a mistrial with respect to the

case against him That notion was granted and, as al ready noted,

Saccoccia was tried several nonths later. Saccoccia now argues

that the retrial violated the prohibition against double

j eopardy.?

The general rule is that, when a mstrial is declared, the

This issue was not presented to the Court before the second
trial. However, Saccoccia asserts that his counsel was deficient
in failing toraise it earlier
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Doubl e Jeopardy O ause does not bar a retrial if the mstrial was

requested by the defendant. However, a retrial is barred where

t he governnent engages in conduct that “is intended to ‘goad the

defendant into noving for a mstrial.” Oegon v. Kennedy, 456

U.S. 667, 676 (1982).

Saccoccia’ s assertion that the governnment “goaded” himinto

moving for a mstrial is patently frivolous. The request for a

m strial was precipitated by Adae’s incapacity and not by any

governnental m sconduct. Moreover, it led to a postponenent of

the trial, an objective that Saccoccia had vigorously pursued to

the point of seeking a wit of nmandamus to prevent the trial from

beginning. In addition, Saccoccia s argunent that the

governnent’s wongful conduct in causing Hll to be detained in

Austria forced himto seek a mstrial m sses the mark because, as

al ready noted, there is no factual basis for the prem se on which

-11-



it rests.?

[11. Conflicts of Interest

Saccoccia clains that he, also, was deprived of his Sixth

Amendnent rights because the performance of both H Il and Kenneth

O Donnell, HIl's co-counsel during the second trial were

i mpaired by conflicts of interest.

1. Hll's Conflict

It is true that the charges brought against H Il in

Austria created a potential conflict of interest in connection

with his representation of Saccoccia. However, prior to trial,

that conflict was fully explained to Saccoccia, and after a

| engthy colloquy with the Court, Saccoccia chose to have Hi |

continue representing himand he expressly waived his right to

conflict free representation by Hll. (See Dec. 10, 1992 Tr.)

’Saccocci a al so contends that his request for a nistrial
(and, therefore, his waiver of his rights under the Doubl e
Jeopardy Cl ause) was invalid because he was counsel ed by an
attorney who had a conflict of interest, nanely Jack Hill
Hll's purported conflict of interest will be dealt with in the
next section.

-12-



Nevert hel ess, Saccoccia, now, presents a nelange of reasons why

he is entitled to collateral relief. Al though the argunents are

sonewhat nuddl ed, they appear to strike three thenes.

i Vol unt ari ness of Wi ver

First, Saccoccia argues that he was coerced into

waiving HIl's conflict because this Court set an early trial
date that left himw th no choice but to accept Hill as his
counsel . That argunent is neritless and has been rejected by the

First Crcuit. See Saccoccia, 58 F.3d at 771-72 (“[ Al ppellant’s

claimthat he was faced with an intol erabl e dil emma-he coul d

accept H Il as his counsel or proceed to trial with an attorney

who was untutored in the case-is flatly contradicted by the

record. Appellant insisted, tine and again, despite the district

court’s painstaking explanation of his right to conflict-free

counsel, that H Il was the advocate of his choosing.”). Since

i ssues decided on direct appeal may not be raised again via a 8

-13-



2255 notion, see United States v. Mchaud, 901 F.2d 5, 6 (1st

Cir. 1990); and, since Saccoccia has failed to present any new

facts that would justify revisiting the matter, his coercion

claimis summarily rejected.

ii. Know edge of Conflict

Next, Saccoccia asserts that his wai ver was not

knowi ng and intelligent because, in essence, he did not know all

of the details regarding the investigation of Hill. More

specifically, Saccoccia alleges that, unbeknownst to him Hil

still was under investigation and the threat of prosecution by

both Austrian and American authorities at the tine of trial and

that the governnent lied when it denied its continuing role in

that investigation. However, Saccoccia has failed to present any

facts to support that specul ation. | ndeed, to this day, the

government has brought no charges against Hll.

Even if it is assuned, arquendo, that the governnent was

-14-



participating in a continuing investigation of Hll, Saccoccia

fails to explain how that would give rise to any conflict that

was not fully explained to himat the tinme of his waiver. (See

Dec. 10, 1992, Tr. at 17-20.)

iii. Validity of Waiver

Finally, Saccoccia argues that the nature of

HIl's conflict was such that it could not be waived. It is true

that, in sone circunstances, counsels’ conflict of interest may

provi de a basis for an ineffective assistance cl ai meven though

t he defendant waived his right to conflict-free counsel.

“However, ‘[when] a defendant has voluntarily chosen to proceed

with [a potential conflict]’” he nust “‘denonstrate that a

conflict of interest actually affected the adequacy of

representation.’” United States v. Fahey, 769 F.2d 829, 835 (1st

Cir. 1985) (quoting Cuyler v. Sullivan, 446 U S. 335, 353 (1980)

(Brennan, J., concurring)); accord Doherty v. United States, 948

-15-



F. Supp. 111, 117 (D. Mass. 1996). More specifically, the

def endant nust establish “that sonme plausible alternative defense

strategy or tactic m ght have been pursued,” and “that the

alternative defense was inherently in conflict with or not

undertaken due to the attorney’s other loyalties or interests.”

Fahey, 769 F.2d at 836. The defendant need not prove that the

alternative defense or tactic would have resulted in an acquittal

but he nust denonstrate that the prospect of success was

sufficient to warrant pursuing it.

In this case, Saccoccia has failed to make any such show ng.

He recites a litany of alleged omssions by Hll, including his

failure to challenge the adm ssibility of testinony by Burcahard

Mihl , a prosecution witness who also participated in the

investigation of Hill; his failure to raise the governnment’s

all eged interference with Saccoccia s right to consult counsel

prior to his extradition and his failure to argue that the

-16-



governnment had viol ated Saccoccia s Sixth Arendnent rights by

all egedly causing H Il to be detained in Austria. However,

Saccoccia has failed to present anything indicating that any of

those actions had a realistic prospect of succeeding. On the

contrary, all of the alleged om ssions are either patently

speci ous, or, as already noted, rest on unsupported prem ses.

Accordingly, they are not plausible defenses or tactics that Hil

can be faulted for not pursuing.

In addition, Saccoccia has failed to establish any |ink

between Hill’ s alleged conflict and his failure to pursue these

tactics. He provides no explanation as to why any investigation

of H Il would have prevented himfromtaking the actions
advocated by Saccoccia. In short, Saccoccia has failed to
denonstrate that, because of Hll's alleged conflict of interest,

he did or failed to do anything that deprived Saccocci a of

effective representation.

-17-



Saccoccia' s fall-back position is that, even if he has

failed to denonstrate prejudice resulting fromHll’'s conflict,
Hi Il s continued representation constituted a per se violation of
the Sixth Amendnent. |In this connection, Saccoccia relies upon

several cases holding that, when trial counsel is inplicated in

the sane crinme for which his client is on trial, the attorney’s

continued representation of the client is per se ineffective

assi stance. See, e.qg., United States v. Soldevil a-Lopez, 17 F.3d

480, 487 n.4 (1st CGr. 1994), and cases cited therein.

However, that reliance is msplaced. Hi |l never was charged
with the sane crinme as Saccoccia. |In fact, there is no
indication that, since the tine of trial, H Il has been charged

with any crime by either Austrian or Anmerican authorities.

More inmportantly, Saccoccia s per se violation argunent was

rai sed on appeal and rejected by the Court of Appeals. It

observed that cases finding a per se violation of the Sixth

-18-



Amendnent “tend to involve circunstances in which an attorney has

reason to fear that a vigorous defense of the client m ght

unearth proof of the attorney’s crimnality,” but that those

concerns were not present here. Saccoccia, 58 F.3d at 772.

2. O Donnell’s Confli ct

Saccoccia' s claimthat O Donnell, too, had a conflict

of interest that deprived Saccoccia of effective assistance of

counsel, also is barred because it was decided on appeal. The

al l eged conflict was O Donnell’s representation of an individual

who, previously, was acquitted of related charges. According to

Saccoccia, that individual was not called as a witness for

Saccocci a because of O Donnell’s concern that it woul d expose the

falsity of testinmony he gave at his own trial. However, the

Court of Appeals rejected that claim saying:

Appel I ant’ s convol ut ed expl anati on of how O Donnell’s
concl uded representation of Marotto created a conflict
of interest is difficult to follow. He seens to be
saying, without any citation to the record, that
Marotto (who was not called to testify at appellant’s
trial) could have been a material witness. W reject

-19-



t hi s unfounded specul ati on.

Saccoccia, 58 F.3d at 772.

| V. Brady Viol ati ons

Saccoccia’ s next claimis that the governnment failed to

correct perjured testinony and w thheld excul patory evi dence.

Bot h woul d be violations of the prosecutor’s obligations under

Brady v. Maryland, 373 U.S. 83 (1963); and, noreover, if there is

a reasonable likelihood that the tainted testinony or the

wi t hhel d evi dence coul d have affected the verdict, they would

warrant vacating Saccoccia’s conviction. See United States v.

Agurs, 427 U.S. 97, 103 (1976).

1. The All egedly Perjured Testinony

Saccoccia asserts that the testinony of Barry Slonovits

and Ahron Sharir was fal se and that the governnment knew it.

Slonovits testified that, after 1988, he was involved in noney

| aundering activities only with Saccoccia. Sharir testified that

-20-



he engaged in noney |laundering activities with Slonmovits until

1988 and that, between 1988 and 1990, he | aundered noney solely

wi th Saccocci a.

According to Saccoccia, after 1988, Slonovits and Sharir

engaged in noney | aundering with one another and w th ot her

persons. However, even if those allegations are true, Saccoccia

is not entitled to have his conviction vacated because he has

failed to present any evidence suggesting that prosecutors were

aware of the alleged perjury, or any explanation as to how the

testinony in question, could have influenced the verdict.?

Absent evidence that, at the tine of trial, the governnent

knew that fal se testinony was given, a petition for relief under

8§ 2255 is governed by the standard applicable to a notion for a

new trial based on newy discovered evidence. See Cruz-Sanchez

V. Rivera-Cordero, 835 F.2d 947, 948 (1st Cir. 1987) (stating

® The governnent concedes that Slonovits falsely denied
| aunderi ng noney with persons other than Saccoccia after 1988,
but it denies that it knewthis at the tinme of trial.
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that in a 8§ 2255 notion, “[t]he proper characterization of [a

claimof] perjury is that of evidence newy discovered after

trial”); Pelegrina v. United States, 601 F.2d 18, 19 (1st Cr

1979) (treating a 8 2255 claimof newy discovered evidence as a

nmotion for a newtrial). Thus, the petitioner nust show that

truthful testinmony would be “likely to result in an acquittal

upon retrial.” United States v. Tibolt, 72 F.3d 965, 971 (1st

Cir. 1995). Here, Saccoccia has failed to explain howthe

outcone of his trial would have been altered by evidence that

Sharir and Slonovits, also, were | aundering noney with persons

ot her than Saccocci a.

2. The All egedly Excul patory Evi dence

Saccoccia avers that sone of the assets seized by the

governnent pursuant to the $136 mllion forfeiture judgment were

returned to parties claimng that the assets rightfully bel onged

to them According to Saccoccia, this proves that, at |east,
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that portion of the seized assets was legitimately derived and

was not the proceeds of noney |aundering activities. However,

Saccoccia offers no clear explanation as to how the fact that

sone of the seized assets really may have bel onged to others

woul d excul pate him Nor does he present any facts that woul d

support or shed light on his theory.

In addition, Saccoccia s argunent rests on a fal se prem se.

The nere fact that others may have had legitimate clains to sone

of the assets seized says not hing about whet her Saccoccia is

guilty of the noney | aundering activities for which he was

convicted. There is no indication that Saccoccia s conviction

was based on any allegation that the returned assets were the

proceeds of Saccoccia’'s noney |aundering activities. On the

contrary, it appears that those assets were seized pursuant to

the “substitute” assets forfeiture order that was entered because

the proceeds directly traceable to Saccoccia s noney | aundering

-23-



activities had been conceal ed, dissipated or placed beyond the

Court’s jurisdiction. See 18 U. S.C. § 1963(n). Therefore, the

fact that third parties may have established legitimate clains to

sonme of the seized assets has no bearing on whether Saccoccia

engaged in noney | aundering or how nuch he may have | aunder ed.

Even if the assets in question were the proceeds of Saccoccia’s

nmoney | aundering activity, the fact that they were returned to

third parties would not establish that Saccoccia was wongfully

convicted. Forfeiteable assets may becone the property of

i nnocent third parties who acquired themfor value and w thout

know edge that they were derived fromillegal activity. See 18

U S.C § 1963(1).

Saccocci a al so conpl ai ns about the governnent’s failure to

turn over an agent’s handwitten notes of a pretrial interviewin

whi ch Slonovits allegedly stated that he agreed that he woul d

| aunder cash for Saccoccia instead of for Duvan Arbol eda.

- 24-



According to Saccoccia, the notes denonstrate that the agreenent

was made sonetine in 1989 rather than in 1987 as Slonpbvits

testified at trial. However, while the notes contain a reference

to the year 1989, they do not establish that as the date of the

agreenent referred to by Slonovits. (See Saccoccia Ex. 51 in

Supp. of § 2255 Mot.)

More inmportantly, Saccoccia fails to explain how the alleged

di screpancy could have affected the verdict. The lack of such an

explanation is especially significant in light of the otherw se

overwhel m ng evi dence agai nst Saccoccia and the fact that all of

the offenses charged in the indictnent occurred after 1989.

3. | npeachnment Evi dence Regardi ng Sharir

Finally, Saccoccia contends that the governnment did not

di sclose that its plea agreenment with Sharir included what

Saccoccia asserts was a prom se of favorable treatnent for

Sharir’s wife, who pled guilty to conspiracy to |aunder noney.

- 25-



Presumabl y, Saccoccia is suggesting that such information

woul d have been useful in attenpting to inpeach Sharir. However,

once agai n, Saccoccia has presented no facts to support the

prem se upon which his argunent rests. He relies on the fact

that Ms. Sharir received a sentence of only five years probation

but he offers no evidence that the disposition was part of any

agreenent with Ahron Sharir. The failure to present any such

evidence is especially telling because Saccoccia had the

opportunity to cross exam ne Sharir, at length, after the

government voluntarily disclosed the existence of a plea

agr eenment .

Even if the huge inferential |eap advocated by Saccoccia

could be justified, it is unreasonable to conclude that the

verdi ct woul d have been affected by revealing the alleged

prom ses. The jury was inforned that, pursuant to his plea

agreenent, Sharir had agreed to co-operate with the governnent in
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exchange for pronmises of leniency.* The jury also was told that

Sharir, previously, had been convicted of bank fraud. It is

difficult to see how the additional disclosure of an all eged

prom se of unspecified |leniency for Sharir’s wife could have

affected the jury s assessnent of his credibility.

V. The 8 1957 Charge

Saccoccia argues that his Fifth Arendnent right to due

process was vi ol ated by what he asserts was an erroneous charge

to the jury regarding the elenents of an offense under 18 U. S. C.

§ 1957. Like nost of Saccoccia s other argunents, this argunent

is rather nuddled. The gist of the argunent appears to be that

by not instructing that the governnment was required to prove that

all of the noney in Saccoccia' s bank accounts canme fromill egal

drug transactions, the Court permtted the jury to find him

guilty of |aundering noney obtained fromlegitinmte sources.

“The agreenent, itself, was adnitted into evidence.
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That argunment ignores that portion of the instruction in which

the jury was told that, under 8§ 1957, the governnent was required

to prove that the noney all egedly | aundered was derived from

illegal drug transactions. (See March 11, 1993 Tr. at 12.)

(stating that one elenent of a § 1957 offense is “that the

crimnally derived property was, in fact, derived froma

specified unlawful activity, in this case narcotics

trafficking”).

I n any event, Saccoccia is procedurally barred fromraising

this issue because it was not raised on appeal. The general rule

is that issues not raised on appeal are waived absent a show ng

of cause and prejudice. See Reed v. Farley, 512 U S. 339, 354

(1994); Knight v. United States, 37 F.3d 769, 774 (1st Cr

1994). An exception is nade in cases where the issue cannot be

rai sed on appeal. The prinme exanple is a claimof ineffective

assi stance on the part of trial counsel. Since appellate
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counsel, ordinarily, cannot raise an issue that trial counse

failed to preserve; and, since, clains of ineffective assistance

generally are not entertained in a direct appeal, such clains are

properly the subject of 8§ 2255 notions. See id. at 774.

However, here, since Saccoccia’ s appellate counsel could have

rai sed the issue, Saccoccia is barred fromraising it now.

VI. The Evidence Reqgarding the § 1956(a)(2) Charge

Saccoccia argues that he was deprived of his due process

rights because the evidence was insufficient to establish one of

the el ements of noney |aundering under 18 U.S.C. § 1956(a)(2);

namely, the requirenment that the | aundered funds be transferred

froma place inside the United States to a place outside the

United States. Since that issue, also, could have been rai sed on

appeal, Saccoccia is procedurally barred fromraising it now.

See Reed, 512 U. S. at 354; Knight, 37 F.3d at 774.

Saccoccia further argues that his counsel was ineffective in
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not presenting evidence negating that elenment. However, he fails

to identify what evidence he is referring to other than by nmaking

vague assertions. For exanple, Saccoccia asserts that with

respect to count 131, his attorney should have shown that “[t]he

wire transfer authorized by Movant was not an international wre

transfer, but rather a transfer to Sw ss Bank Corporation, in New

York, with further credit to Banco Popular,” (Mem of Law in
Supp. of Mdt. Pursuant to 28 U S.C. 8§ 2255 at 60), but he fails

to all ege any specific facts that woul d support that assertion.

VIl. Sentencing Errors

Saccocci a nakes a potpourri of creative argunents alleging a

variety of errors in his sentence that he clains went unredressed

because of the ineffectiveness of his trial counsel. None of

those argunents nerits anything nore than sunmary rejection.

Saccoccia contends that his trial counsel was deficient in

not seeking a downward departure on the ground that the anmount
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| aundered was artificially inflated by the governnent’s failure

to prosecute as soon as it had evidence of his noney |aundering

activities, conduct that Saccoccia describes as “sentencing

factor mani pulation.” That argunent is specious on its face.

The governnment is not required to prosecute as soon as it has

evi dence that a defendant commtted a crinme. Such a requirenent

woul d deprive | aw enforcenent authorities of the opportunity to

gat her evi dence agai nst ot her, and perhaps nore cul pabl e,

participants in the crimnal activity. See United States v.

Lovasco, 431 U. S. 783, 790-96 (1977) (even if the governnent has

proof beyond a reasonabl e doubt of an accused’'s guilt, it is not

required to prosecute i mrediately). Moreover, failure to

i mredi ately prosecute falls far short of what fairly can be

descri bed as sentencing factor mani pul ation. See generally

United States v. Carreiro, 14 F. Supp. 2d 196, 200-01 (D.RI.

1998) (discussing the doctrine of sentencing factor
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mani pul ati on).

Saccoccia also clainms that his counsel should have sought a

downward departure on the ground that, by blocking his attenpt to

wire $5 mllion to Col onbian drug |ords, the governnent caused

himto be subjected to death threats that coerced himinto

continuing his noney |aundering activities. That assertion, |ike

the previous one, is inconsistent both with the clains of

i nnocence that underlie Saccoccia's other argunents and with the

evi dence that overwhel m ngly denonstrates that Saccoccia was a

willing participant in the noney |aundering schene fromits

inception until his arrest.

Saccoccia’ s next argunent that his offense | evel was

erroneously cal cul ated was rejected by the Court of Appeals. See

Saccoccia, 58 F.3d at 764 n.4. Accordingly, he is procedurally

barred fromraising the i ssue now.

Finally, Saccoccia argues that this Court erred in
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increasing his offense |l evel by three |levels for obstructing

justice by lying about a back injury in order to postpone the

trial. That issue was raised on appeal but the Court of Appeals

declined to address it because it was noot in light of the

sentence inposed. The issue is still noot; but, in any event,

the Court reaffirns its ruling for reasons set forth in the

record.

VI, The Purported Interception of Attorney-d.i ent
Conmuni cati ons

The only clai mmde by Saccoccia that requires an

evidentiary hearing is the claimthat his Fifth Anmendnment due

process rights and his Sixth Amendnent right to effective

assi stance of counsel were viol ated because, at the tine of

Hll's arrest in Austria, docunments containing confidential

communi cations between Hill and Saccoccia were seized by Austrian

authorities and turned over to Justice Departnent officials. The

gi st of the due process claimappears to be that Saccoccia’s
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conviction resulted from evidence that was obtained in violation

of his Sixth Amendnent rights.

In considering this claim the threshold question is whether

Saccoccia is procedurally barred fromasserting it because he

failed to assert it on appeal. Saccoccia apparently attenpts to

ci rcunvent the procedural bar by denying any prior know edge of

the underlying facts and by asserting that Hll's failure to

rai se the i ssue anounted to i neffective assistance, and by

asserting that the governnent’s alleged violation of the

attorney-client privilege rendered Hill’s assistance ineffective.

Saccoccia clains that H Il did not challenge the

government’ s conduct because of a conflict of interest. That

claimis easily resolved. Although Saccoccia does not specify

the source of the alleged conflict, he, presumably, is referring

to HIl's difficulties with Austrian authorities. |n any event,

Saccoccia offers no explanation as to why Hill’ s alleged conflict
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woul d have prevented himfromraising the breach of attorney-

client relationship issue.

Whet her H Il was otherw se ineffective for not chall enging

the seizure turns on whether there was a reasonabl e basis for

nmounting such a chal |l enge and on whet her Saccocci a was

prejudi ced, in any way, by the failure to nount one. See

Strickland v. Washington, 466 U.S. 668, 687 (1984). Accordingly,

the Court will turn its attention to the nerits of the claim

regardi ng breach of the attorney-client privilege.?®

1. The Legal Principles

Governnental interception of privileged communi cations

between a crimnal defendant and his attorney may anount to a

deni al of effective assistance of counsel that violates the Sixth

Amendment. See United States v. Kelly, 790 F.2d 130, 134 n.1

°Because the Court ultimately finds there to be no
prejudicial breach of the attorney-client privilege, it is not
necessary to resol ve whether Saccoccia had prior know edge of the
facts underlying this claim
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(D.C. Gr. 1986) (citing Weatherford v. Bursey, 429 U S. 545, 554

n.4 (1977)). However, not every interception rises to the |evel

of a Constitutional violation. Two inportant factors to be

consi dered are whether the informati on obtained was transm tted

to prosecutors and whether any of the governnent’s trial evidence

was derived fromanything | earned through the intrusion. See

Weat herford, 429 U. S. at 554; see also United States v. Neill,

952 F. Supp. 834, 840 (D.D.C. 1997) (enumerating factors to be

considered). Thus, generally, in order to establish a Sixth

Amendnent viol ation, a defendant nust denonstrate prejudice by

maki ng “a showing that there is a ‘realistic possibility of

injury’ to [the] defendant[ ] or ‘benefit to the State’ as a

result of the governnent’s intrusion into the attorney-client

relationship.” United States v. Mastroianni, 749 F.2d 900, 907

(1st Cir. 1984) (quoting Weatherford v. Bursey, 429 U S. at 558).

A prima facie showi ng of prejudice may be made by presenting
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evi dence that privileged comuni cations were obtained by the

government. See id. at 907-08. At that point, “the burden

shifts to the government to show that there has been . . . no

prejudice to the defendant[ ] as a result of [the]

communi cations.” 1d. at 908.

2. The Facts

In this case, the governnent acknow edges that a nunber of

docunents seized fromH Il were turned over to Justice Departnent

officials in Washington. However, the governnent contends that

it established a “Chinese wall” consisting of Justice Departnent

| awyers who were charged with screening the docunents and

assuring that no privileged comruni cations were transmtted to

prosecutors in Rhode |Island. Saccoccia asserts that eight of the

sei zed docunents were privileged and that they were forwarded to

Rhode | sl and prosecutors.

On June 24, 1999, the Court conducted an evidentiary hearing
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for the purpose of determ ning whether any of the eight

docunents, in fact, were forwarded to the Rhode |sl and

prosecution team if so, whether they contained privileged

attorney-client communi cations; and, if so, whether Saccoccia was

prejudiced by their disclosure. After carefully considering the

evi dence presented, the Court finds the pertinent facts to be as

foll ows.

Angel a Schm dt, a Justice Departnment attorney, was in charge

of screening the docunents seized fromH Il. After review ng

them she nade a |ist of those docunents that she prelimnarily

concl uded were not privileged. Schm dt sent the list to Brian

Adae, Saccoccia's co-counsel, and she told Adae that she intended

to forward themto Rhode |Island prosecutors unl ess Adae objected.

That list included the eight docunents that are the subject of

Saccoccia' s chall enge, nanely, Exhibits 24-31 that are attached
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to his 8 2255 notion.?®

Al t hough Adae never responded, Schm dt has no recollection

as to whether she sent all of the |listed docunents to Rhode

| sl and prosecutors. However, Janes Leavey, the | ead prosecutor,

clearly recalled that only two of the eight chall enged docunents,

Exhibits 24 and 26, were forwarded and that he first saw t he

remai ni ng si x docunents when Saccoccia’s 8 2255 notion was fil ed.

The Court finds Leavey to be a very credible witness. In

addition, while the recollection of Mchael Davitt, Leavey’'s co-

counsel, was less clear, his testinony corroborated Leavey’s.

Accordingly, the Court finds that Exhibits 24 and 26 were the

only chal |l enged docunments forwarded to Rhode |sland prosecutors.

The only remaining question is whether Exhibits 24 and 26

were privileged attorney/client comuni cations the disclosure of

whi ch prejudi ced Saccoccia. As to both docunents, the answer to

®I'n order to avoid confusion, the exhibits presented at the
evidentiary hearing were given the sanme designations as the
exhibits attached to Saccoccia’ s notion.
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t hat question is no.

Exhibit 24, on its face, is not privileged. It consists of

two powers of attorney, both bearing the signature “Stephen

Ant hony,” one of Saccoccia's aliases. The first one designates

Dr. Harald Schm dt as attorney-in-fact and the second is left

bl ank. Saccoccia has presented no evidence that the docunents

represent communi cations between himand his attorney. There is

no indication regarding what role, if any, H Il played in their

preparation. Nor is there any indication that Harald Schm dt was

Saccoccia’ s attorney.

More inportantly, a power of attorney is not a confidential

communi cation. On the contrary, it is prepared for the purpose

of being presented to third parties as evidence that the hol der

of the power is authorized to act on behalf of the person signing

it.

Even if Ex. 24 is, sonehow, privileged, it is difficult to
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see how Saccoccia coul d have been prejudiced by its disclosure.

It is devoid of any content and neither it nor any evidence

relating to it was presented at trial.

The sane may be said with respect to Ex. 26 which consists

of handwitten notes. Saccoccia stated that the notes were nade

by himand H Il when Saccoccia attenpted to explain to H Il that

nmoney al | eged by the governnment to be proceeds of illegal

transactions was, in fact, noney that Saccoccia had earned

through legitimate business activities.

Assum ng, arguendo, that the notes are privileged, the

government has sustained its burden of show ng that Saccoccia was

not prejudiced by their disclosure. Onits face, Ex. 26 is

i nconprehensible. It consists of a list of cities with nunbers

next to them Moreover, neither the notes nor any of the

“information” contained in themwere presented at trial.

In addition, it is difficult to see how these notes coul d
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have played any role in Saccoccia’s conviction. Apart fromthe

fact that they are virtually inconprehensible, they are

descri bed, by Saccoccia, hinself, as explaining that the noney in

hi s European accounts was derived from|leqgitimte sources. Thus,

even if Ex. 26 had been disclosed to prosecutors, Saccoccia could

not have been prejudi ced because it contained excul patory rather

t han i ncul patory information.

Concl usi on

For all of the foregoing reasons, the Court finds that, except

for the alleged violation of attorney-client privilege, none of

Saccoccia’'s clains requires an evidentiary hearing and that his §

2255 notion should be, and hereby is, denied in its entirety.

T 1S SO ORDERED

Ernest C. Torres
United States District Judge
Dat e: , 1999

O /saccoccia-1-jt. 2255

-42-



