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| nt r oducti on

The State of Rhode Island and the Rhode |sland Departnent of
Envi ronnent al Managenent (DEM (collectively, the “State”) brought
this action to enjoin proceedings before the United States
Department of Labor (DOL) in which several state enployees seek
damages and other relief against the State for alleged violations
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of the “whistleblower” protection provision of the Solid Wste
D sposal Act, 42 U.S.C. §8 6971 (the “whistlebl ower provision”).
The case, presently, is before the Court for consideration of
the State’'s notion for a prelimnary injunction prohibiting any
further “investigation” or “prosecution” of the aforesaid clains.
The i ssue presented is whether the proceedings before the DOL are
barred by the El eventh Arendnent to the United States Constitution,
and/ or the doctrine of sovereign imunity. Because | concl ude that
they are, the notion for a prelimnary injunction is granted.

Backgr ound

Beverly Mgliore, Barbara Raddat z, and Joan Tayl or
(collectively, the “individual defendants” or the “claimants”) are
DEM enpl oyees. Each of them filed a conplaint with DOL all eging
that DEM violated the whistleblower provision by retaliating
agai nst themfor reporting what they believed to be DEMs failure
to properly inplement the Solid Waste Di sposal Act. Mgliore filed
a second conplaint (Mgliore Il) alleging further retaliation for
having filed her first conplaint (Mgliore I). The relief sought
by the claimants includes ordering changes in the terns and
condi tions of enploynent that they regard as necessary to undo the
effects of the alleged retaliation and to protect themfromfuture
retaliation; conpensatory damages for nmental anguish and an award
of attorneys’ fees.

. The Statutes and Requl ations




The “whistleblower provision” is part of the Solid Wste
D sposal Act, 42 U.S.C. 88 601-6992k (the “Act”). It provides, in

rel evant part as foll ows:

(a) GCeneral

No person shall fire, or in any other way
discrimnate against . . . any enployee . . . by reason
of the fact that such enployee . . . has filed,

instituted, or caused to be filed or instituted any
proceedi ng under [The Solid Waste Di sposal Act] or under
any applicable inplenentation plan,
(b) Renedy

Any enployee . . . who believes that he has been
fired or otherw se di scrimnated agai nst by any person in
vi ol ation of subsection (a) of this section may, . . .
apply to the Secretary of Labor for a review of such

firing or alleged discrimnation. . . . If [the
Secretary] finds that such violation did occur, he shal
issue . . . anorder . . . requiring the party commtting

such violation to take such affirmative action to abate
the wviolation as the Secretary of Labor deens
appropriate, including, but not limted to, the rehiring
or reinstatenent of the enployee . . . to his forner
position with conpensation. . . . Such order . . . shal
be subject to judicial review in the sanme nanner as
orders and decisions of the Admnistrator or [sic]
subject to judicial review under this chapter

The DOL has promulgated regulations setting forth the
procedure to be foll owed by an enpl oyee seeking a renmedy pursuant
to subsection (b).! See 29 CF.R 8§ 24. The regulations permt
the enpl oyee to file a conplaint with the Cccupati onal Safety and
Heal t h Adm ni stration (OSHA), an agency within DOL. The Assi stant

Secretary who heads OSHA (the “Assistant Secretary”) then becones

responsi bl e for investigating and determ ni ng whether a violation

The procedure also applies to claims brought pursuant to similar whistleblower
provisionsin other federal statutes.
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has occurred.

After providing notice to both the party against which the
conplaint was filed and the federal agency <charged wth
adm nistering the programthat is the subject of the conplaint,?
the Assistant Secretary determ nes whether a violation occurred.
If the Assistant Secretary determnes that there has been no
violation, notice of that determnation is filed with the Chief
Adm ni strative Law Judge (ALJ) in the DOL and copies are sent to
the conpl ai nant and the respondent. On the other hand, if the
Assi stant Secretary finds that a violation occurred, an order is
issued to abate the violation. |In either event, the losing party
may request a review of the Assistant Secretary’ s determ nation by
an ALJ.

If noreviewis requested, the determ nati on becones the final
order of the Secretary. |If areviewis requested, the ALJ conducts
a de novo hearing at which the parties may present evidence and a
record is kept. The Assistant Secretary may or may not choose to
participate as a party or as am cus curie.

Followi ng that hearing, the ALJ may find no violation and
dism ss the case; or, alternatively, may find a viol ation and i ssue
an order requiring the respondent to abate the violation.

As already noted, the Act provides that abatenment may include

*The Solid Waste Disposal Act is administered by the Environmental Protection Agency
(EPA).
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but is “not limted to, the rehiring or reinstatenent of the
enployee . . . to his forner position with conpensation.” However,
in addition to enploynment related conpensation, the Regul ations
purport to authorize an award of “conpensatory damages.” 29 C. F.R
8§ 24.7(c)(1). Neither the regulations nor the statute provide for
t he paynent of penalties or fines to the United States.

The ALJ’ s decision becones the final order of the Secretary
unl ess a petition for reviewis filed wwth the DOL’s Adm ni strative
Revi ew Board (ARB) which may adopt or reject the decision. The
ARB’ s deci sion, then, becones the final order of the Secretary and
the adm nistrative phase of the process, nercifully, ends there.

However, the Secretary’ s order is subject to review by the
District Court if the Secretary brings an enforcenent action; or,
if an aggrieved party appeals. See 42 U.S.C. § 6971(b).

1. The Rel evant Facts

Each of the four proceedings at issue was initiated by a
conplaint filed by the conplainant’s attorney. The conplaint in
Mgliore I, the only conplaint that has been presented to this
Court, appears to be typical and is simlar in formto a conpl aint
that would be filed in a |awsuit. It identifies DEM as the
“respondent,” contains nunbered factual allegations, citations to
the statutes allegedly violated and a prayer for relief that
i ncludes demands for corrective action regarding the terns and

conditions of Mgliore’ s enploynent; “conpensatory damages for



ment al angui sh, pain, and suffering;” attorney fees and “all ot her
relief to which Ms. Mgliore may be entitled.”

The Assistant Secretary determned that no violation had
occurred and Mgliore sought review by an ALJ. The ALJ presided
over an evidentiary hearing that lasted for twenty-three days.
M gliore and DEMwere the only parties to that proceedi ng and t hey
presented all of the evidence. After the hearing, the ALJ issued
a lengthy decision awarding M gliore approxi mately $843, 000 that,
in addition to front pay, back pay, attorneys’ fees and costs,
i ncl uded $400, 000 in conpensatory damages for enotional distress
and damage to professional reputation.?

The other cases have not progressed as far through the
adm ni strative process. In Mgliore Il, the Assistant Secretary
awar ded $10,000 in damages, attorneys’ fees and costs; and, in

Raddatz’ s case, the Assistant Secretary investigated but found no

vi ol ati on. Appeals in both cases are pending before an ALJ.
Taylor’s case is still under investigation by the Assistant
Secretary.

¥The award was:

$150,000 in front pay;

$15,000 in back pay;

$400,000 in compensatory damages ($100,000 for emotional distress; $50,000 for
adverse physical health consequences; $250,000 in loss of professiona reputation);
$260,050 for attorneys fees;

$18,099.83 in costs and expenses for PEER; and

payment of 2 years of benefits including insurance.
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The State seeks to enjoin any further proceedings in these
four cases on the ground that they are barred by the Eleventh
Amendnent and the doctrine of sovereign imunity.

St andard of Revi ew

I n deciding whether a prelimnary injunction is warranted, a
district court nust weigh four factors: (1) the likelihood that the
movant, ultimately, will succeed on the nerits; (2) the potenti al
that the novant will be irreparably harmed if the injunction is not
i ssued; (3) the hardship that woul d be i nposed on the non-novant if
the injunction does issue; and (4) the effect on the public

interest of a grant or denial of the injunction. DeNovellos v.

Shalala, 135 F. 3d 58, 62 (1st GCr. 1998); Gately v. Massachusetts,

2 F.3d 1221, 1224 (1st Cr. 1993). In assessing the second and
third factors, the Court’s task is to “balance the equities” by
determ ning whether the potential for irreparable harm to the
nmovant outwei ghs the potential hardship that woul d be inposed on
t he non- novant.

Di scussi on

Li kel i hood of Success

A. Sovereign | munity

1. Sovereign Inmmunity, in Genera

The doctrine of sovereign imunity, when applicable, protects
a state from being sued without its consent. Generally, it bars

suits by private individuals against a state unless the state
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expressly waives its imunity; or, unless the inmunity is validly

abrogated by Congress.® Alden v. Mine, 119 S. . 2240, 2258

(1999); Seminole Tribe of Florida v. Florida, 517 U.S. 44, 55 and

65 (1996).

However, under our federal system sovereign i mmunity does not
shield a state from suits by the United States for alleged
viol ations of federal |aw. Sovereign imunity “does not confer
upon the State a concomtant right to disregard the Constitution or
valid federal law nor does it “bar all judicial review of state
conpliance with the Constitution and valid federal law. ” Alden,

119 S. Ct. at 2266. See al so Enpl oyees of the Departnent of Public

Health and Wl fare, State of Mssouri v. Departnent of Public

Health and Welfare, State of Mssouri, 411 U S. 279, 285-86, 93

S.C. 1614, 1618-19 (1973). Thus, the United States may bring an
action against a state to enforce a federal statute. That is true
even when the enforcenent action is initiated in response to a
conplaint by a private party or when a private party benefits from
the action. Enployees, 411 U S. at 285-86.

The basis for distinguishing between actions brought by the

“A state'simmunity may be abrogated only if “Congress has unequivocally expressed its
intent to abrogate the immunity” and, in so doing, “ Congress has acted pursuant to avalid
exercise of power.” (Internal citations and quotation marks omitted) Seminole Tribe of Florida
v. Florida, 517 U.S. 44, 55 (1996). The latter requirement means that Congress must have acted
pursuant to the enforcement powers conferred by 8 5 of the Fourteenth Amendment rather than
pursuant to its Article | legislative powers. 1d. at 73. The defendants do not contend that there
has been an abrogation in this case.
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United States that may benefit private parties and actions brought
by the private parties, thenselves, is that:

A suit which is conmenced and prosecut ed agai nst a State
in the nane of the United States by those who are
entrusted with the constitutional duty to ‘take care that
the laws be faithfully executed,” (citation omtted)
differs in kind fromthe suit of an individual: . . .
Suits brought by the United States itself require the
exercise of political responsibility for each suit
prosecuted against a State, a control which is absent
from a broad delegation to private persons to sue
nonconsenti ng St at es.

Al den, 119 S.Ct. at 2267.

As stated in Al den

The difference between a suit by the United States on

behalf of . . . enployees and a suit by the enployees

inplicates a rule that the National Governnment nust
itself deem the case of sufficient inportance to take
action against the State; . . . States have consented to
suits of the first kind but not of the second.

ld. at 22609.

The distinction is one between an action by the United
States to enforce federal lawin which a private party derives
an incidental benefit and an action by, or on behalf of, the
private party, the objection of which is to obtain danages or

other relief clainmed by that party.

2. The El event h Anendnent

The sovereign immunity enjoyed by states finds
expression in the Eleventh Amendnent which provides:

The Judicial power of the United States shall not be

construed to extend to any suit in law or equity,

comenced or prosecuted agai nst one of the United States
by Ctizens of another State .
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However, a state’ s sovereign inmunity i s much broader than the
immunity conferred by the Eleventh Anmendnent. The El eventh
Amendnment was not neant tolimt the inmmunity previously enjoyed by
st at es. On the contrary, it was intended to negate the Suprene

Court’s decision in Chisholmyv. Georgia, 2 Dall. 419, 1 L Ed. 440

(1793), which eroded on that imunity by holding that states were
subject to suit by private individuals in federal court. See
Al den, 119 S.Ct. at 2250-51. Thus, the Suprene Court has descri bed
“Eleventh Anmendment inmmunity” as “convenient shorthand but
sonet hing of a m snoner” because:

: The sovereign immunity of the States neither

derives fromnor is limted by the ternms of the El eventh

Amendnent. Rather, as the Constitution’s structure, and

its history, and the authoritative interpretations by

this Court make clear, the States’ imunity fromsuit is

a fundanmental aspect of the sovereignty which the States

enj oyed before the ratification of the Constitution, and

whi ch they retain today.
Alden, 119 S. O. at 2246.

Accordingly, although the El eventh Anendnent expressly bars
only suits by citizens of another state, the Supreme Court has nmade

it clear that a state’s sovereignty al so precludes a suit agai nst

it by the state’s own citizens. Hans v. Louisiana, 134 U S. 1, 10

S.C. 504, 33 L.Ed. 842 (1890). Simlarly, despite the fact that
the El eventh Amendnent refers only to suits in federal court, the
Suprene Court has held that Congress may not subject a state to
suit inits own courts because sovereign inmunity “does not turn on

the forumin which the suits [are] prosecuted.” Alden, 119 S.C
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at 2256.

Mor eover, the protection afforded by sovereign imunity is not
limted to nonetary awards and ot her judgnments. The doctrine “also
serves to avoid ‘the indignity of subjecting a State to the
coercive process of judicial tribunals at the instance of private
parties.’”” Semnole, 517 U S. at 58.

In short, wunless waived or validly abrogated, sovereign
immunity bars the assertion or adjudication of clains nmade agai nst
a state by a private party and it protects a state from being
required to appear and defend itself against such cl ai ns regardl ess
of the forumin which those clains are made.

3. Applicability to these Proceedi ngs

A state’s sovereign immunity is not negated by
adjudicating the claimof a private party before an admnistrative
tribunal and | abeling the proceeding as an enforcenent action by
the United States. |In determ ning whether a proceeding is one in
which a private party seeks to litigate its claimagainst a state
or whether it is an action by the United States to enforce federal
| aw, substance is nore inportant than form The determ nation
turns on the nature of the proceeding, the relief sought and the
role played by the governnental agency rather than on the forumin
which the proceeding takes place or how the proceeding is
characterized. The critical inquiry is whether the proceeding is

one brought by the United States to investigate all eged viol ations

-11-



of federal law and to conpel conpliance; or, whether it is one
brought by a private party that seeks an award of danmages or ot her
relief against the state.

Inthis case, it is clear that, at |east at the ALJ stage, the
proceedings in question are not investigations or enforcenent
actions by DOL; but, rather, are proceedings to adjudicate the
i ndi vidual defendants’ <clainms against the state for alleged
viol ations of the whistleblower provision. The proceedi ngs were
not initiated by DOL after investigating and concluding that a
violation may have occurred. They were initiated by detailed
conplaints filed by claimants’ counsel which frane the factual and
| egal issues to be determ ned. In fact, in both Mgliore |I and
Raddat z, the Assistant Secretary investigated and determ ned there
was no viol ation.

In addition, the relief sought in these proceedings and the
relief granted in Mgliore | consists alnost entirely of
conpensatory danmages and injunctive relief awarded to the
i ndi vidual claimants. As already noted, the award in Mgliore |
i ncl udes $400,000 as conpensation for nental anguish, physica
injury and damage to reputation which are the hallmarks of a
private tort action, not an adm ni strative enforcenent proceedi ng.

Finally, DOL is neither a party to nor a participant in the
heari ngs before the ALJ. Those proceedi ngs are prosecuted by the

claimants and they are the ones who present the evidence supporting
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their clains. Indeed, inits letter notifying the parties of the
Assi stant Secretary’'s determ nation, DCOL specifically states that
“[1]t should be made clear to all parties that the U S. Departnent
of Labor does not represent any of the parties in [any] hearing”
before an ALJ. Thus, DOL, through its ALJ's, functions solely as
a forumfor hearing and deci di ng the individual defendants’ cl ains.

DOL’ s adj udicative role is underscored by the fact that an ALJ
is a quasi-judicial officer who, although enployed by DQL,
“exercises his independent judgnent on the evidence before him
free from pressures by the parties or other officials within the

agency.” Butz v. Econonpu, 438 U. S. 478, 513, 98 S. . 2894, 2914,

57 L.Ed. 2d 895 (1978). Because an ALJ is supposed to act as an
inpartial arbiter who is free fromagency influence, an ALJ is not
subject to supervision or direction by an agency enployee wth
i nvestigative or prosecutorial functions and cannot consult any
person on any fact at issue in the proceeding wthout providing
notice and an opportunity to participate to all parties. 5 U S. C

8 554(d). See generally Il Kenneth Cul p Davis, Adm nistrative Law

Treatise 8§ 9.9, at 97 (3d ed. 1994).

Gven these facts, this Court rejects the defendants’
characterization of the proceedings as an investigation by the
Secretary to determ ne whether a | awsuit shoul d be brought agai nst
the State to enforce the “whistlebl ower provision.”

Nor is this Court persuaded by the defendants’ argunent that

13-



t he proceedi ngs do not subject the State to any “coercive process”
and that the state is under no conpulsion to appear and defend
itself because the Secretary |acks enforcenent powers and his
decision is reviewable by the district court. DOL’s own
regul ations claimthe power, anong other things, to “require the
producti on of any docunentary or other evi dence deened necessary to
determ ne whether a violation of the | aw has been commtted.” 29
CFR § 24.4.

More inportantly, as a practical matter, the state's failure
to appear and defend would place it at a considerable, if not
i nsur nount abl e, di sadvantage in any ensuing litigation. The scope
of any review of the Secretary’ s order by the district court would
be limted to review of the record conpil ed before the agency. 5
U S C 8§ 556(e) and 5 U.S.C. § 706. Furthernore, the findings and
conclusions of the Secretary would be entitled to considerable
def erence and coul d be disturbed only if they are not supported by
substantial evidence. 5 U S.C. § 706(2)(E)

Mor eover, the Court nust defer to the agency’s interpretation
of statutes that the agency is charged with adm nistering. See,

€.dg., Chevron v. Natural Resources Defense Counsel, 467 U.S. 837

842-843, 104 S. Ct. 2778, 2781 L.Ed. 694 (1984).

The defendants cite Ellis Fischer State Cancer Hospital .

Marshal |, 629 F.2d 563 (8'" Cir. 1980) for the proposition that the

doctrine of sovereign immunity does not apply to proceedi ngs before
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adm nistrative agencies. That reliance is msplaced for severa
reasons.

First, Marshall is readily distinguishable from the instant
cases. In Marshall, a doctor conplained that a state hospital
termnated his enploynent because he reported violations, by the
hospital, of regulations governing the wuse of radioactive
materi al s. The Secretary of Labor initiated admnistrative
proceedi ngs against the hospital pursuant to a whistleblower
provi sion contained in 42 U S.C. § 5851.° Eventual |y, the case
was presented to an ALJ who recommended rei nstat enent of the doctor
and an award of back pay. The Secretary adopted the ALJ' s findi ngs
and issued the recommended order.

Pursuant to 8 5851(c)(1), the hospital sought judicial review
of that order by the Court of Appeals. The doctor, who was not a
party to the admnistrative proceeding, intervened; and, also
filed a petition to enforce the order. Al t hough it is not
entirely clear from the opinion, it appears that the Court of
Appeal s di sm ssed the doctor’s petition to enforce the order on the
ground that the statute required enforcenent proceedings to be
brought in the district court. It also dismssed the doctor as a

party to the review proceeding on the ground that the doctor was

°42 U.S.C. § 5851 prohibits an adverse employment action against an employee who
assists in the commencement of, testifies at, or assists in any manner, a proceeding brought
pursuant to chapter 73 of Title 42 of the United States Code dealing with the devel opment of
energy resources or pursuant to the Atomic Energy Act of 1954.
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not aggrieved by the Secretary’'s order. The court went on to
reject the hospital’s clai mof El eventh Arendnent i munity, hol di ng
that the Eleventh Amendnent bars “judicial action” not “actions
brought by federal adm nistrative agencies pursuant to conplaints
of private individuals.” (enphasis added). Mrshall, 629 F.2d at
567.

Marshall, and the cases cited by it, involved admnistrative
actions brought by the agencies thenselves for alleged violations
of federal law which, as already noted, do not inplicate the
El eventh Anendnment. By contrast, the proceedings in this case al
were brought directly by the individual clainmants. DOL did not
function as an agency seeking to enforce a law that it was charged
wi th adm ni stering by taking action agai nst what it perceived to be
a violation. Rather, it served as a forum for adjudicating the
clainms of private parties.

In addition, Marshall deals only with Eleventh Amendnent
imunity and was deci ded | ong before Sem nole and its progeny nade
it clear that sovereign imunity extends well beyond the literal
| anguage of the El eventh Anendnent and does not depend on the forum
in which a claimis brought.

To summari ze, the proceedings in this case are not enforcenent

actions brought by DO.. Rather, they are proceedings to adjudicate

clains for relief made by the individual defendants in which, as a

practical matter, the State is conpelled to participate and which
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will significantly or conclusively inpact determnation of the
State’s liability. In effect, they are no different than suits
agai nst the State that, clearly, would be barred by the doctrine of
sovereign immunity if brought in a court of law. State sovereign
immunity is not negated nerely because the clains were brought
before an adm nistrative tribunal

B. Wai ver

PEER argues that Rhode Island has waived its sovereign
i mmuni ty by applying for and accepting federal funds provi ded under
various prograns, including the Federal Hazardous Waste Program
and by enacting the Rhode Island Tort Clainms Act, RI.G L. 1956 §
9- 31-1.

1. Participation in federal prograns

As a condition of receiving federal funds and participatingin
vari ous federal prograns, the State agreed to abi de by federal |aws
prohi biting various fornms of discrimnation. PEER argues that by
agreeing to that condition, the State waived its immnity wth
respect to private “whistl eblower” suits brought under 42 U.S.C. §
6971.

Wai vers of sovereign immunity cannot be inplied but nust be

unequi vocal ly expressed. U.S. v. Mtchell, 445 U S. 535, 538, 100

S.Ct. 1349 (1980); Coggeshall Developnent Corp. v. D anond, 884

F.2d 1, 3 (1%t Gir. 1989). A state is not deenmed to have waived its

immunity unl ess the waiver is “stated by the nbost express | anguage
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or by such overwhelmng inplication fromthe text as (wll) |eave

no roomfor any other reasonabl e construction.” Edelman v. Jordan,

415 U.S. 651, 673, 94 S. . 1347 (1974).
A waiver may be contained in a state’'s agreenent to accept
federal funds or to participate in a federal programthat nmakes the

state’s wai ver a condition of paynment or participation. Atascadero

State Hospital v. Scanlon, 473 U. S. 234, 238 fn.1, 105 S.C. 3142

(1985) (“A State may effectuate a waiver of its constitutional
immunity by . . . waiving its imunity to suit in the context of a

particul ar federal program”). See also College Savings Bank v.

Fl ori da Prepai d Postsecondary Education Expense Board, 527 U S

666, 686, 119 S. C. 2219, 2231 (1999) (“Congress my, in the
exercise of its spending power, conditionits grant of funds to the
States upon their taking certain actions that Congress could not
require themto take, and that acceptance of the funds entails an
agreenent to the actions. . .”). However, acceptance of federa
funds and/or participation in a federal program are not, by

t hensel ves, sufficient to establish a wai ver. Atascadero, 473 U. S.

at 246-47 (“the nere recei pt of federal funds cannot establish that

a state has consented to suit in federal court”). See also

Edel man, 415 U. S. at 673 (“The nere fact that a State partici pates
in a program through which the Federal Governnent provides
assistance” is insufficient grounds to find waiver.).

In this case, PEER relies on the follow ng provision that is
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contained in the various application and programdocunents that it
cites:

[Applicant] wll conply wth all Federal statutes
relating to nondi scrimnation. These include but are not
limted to . . . any other nondiscrimnation provisions
in the specific statute(s) under which application for
Federal assistance is being made; and ...the requirenents
of any ot her nondi scrim nation statute(s) which may apply
to the application...[and further will] conply wth al

applicable requirements of all other Federal | aws,
executive orders, regul ati ons and policies governingthis
program

That provision falls far short of the express and unequi vocal
| anguage required to establish a waiver. Onits face, it is sinply
an agreenent to abide by federal |aws prohibiting discrimnation.
It does not even nmention, let alone waive, the State’s imunity
fromsuit by private parties.

PEER ar gues that this provision cannot reasonably be construed
as anyt hing but a wai ver because, otherw se, the State’s agreenent
woul d be neaningless. In making that argument, PEER ignores the
fact that the State’s sovereign immunity does not prevent the
federal governnent from forcing the State to conply with federa
law or from punishing violations. Nor does it prevent even a
private party from suing the State for alleged violations in a
court of |aw pursuant to Rhode Island’ s waiver of inmunity that is
di scussed bel ow.

2. Statutory Wi ver

Li ke the United States and many ot her states, Rhode | sl and has
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adopted a “tort clains act” that waives its sovereign imunity with
respect to “tort actions” brought by private parties. That act
provi des:

9-31-1 Tort liability of state.

(a) The state of Rhode Island and any political
subdi vision thereof, including all cities and towns,
shal |, subject to the period of limtations set forth in
88 9-1-25, hereby be liable in all actions of tort in the
same manner as a private individual or corporation;
provi ded, however, that any recovery in any such action
shall not exceed the nonetary limtations thereof set

forth in this chapter. [ enphasis added]

The waiver limts the State’s liability to $100,000. § 9-31-

Statutes purporting to waiver sovereign inmunity are strictly
construed. Mtchell, 455 U S. at 538. Li ke any other form of
wai ver, a statutory wai ver nust be “unequivocally expressed.” I1d.

The Rhode Island Suprene Court has held that § 9-31-1 waives
both the State’s sovereign imunity with respect to tort actions
brought in Rhode Island courts and its El eventh Anendnent immunity
with respect to tort actions brought in federal courts. Laird v.

Chrysler, 460 A 2d 425, 429 (R 1. 1983). See also Della Grotta v.

Rhode Island, 781 F.2d 343 (1t Cir. 1986).

Notwi thstanding the State’s argunent to the contrary, the
waiver is not |imted to jury trials. Laird, 460 A 2d at 429. 1In
fact, prior to enactnment of 8 9-31-1, when suits against the State
were authorized on an ad hoc basis by special |egislation, such

| egislation alnost invariably specified non-jury trials. Laird,
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460 A 2d at 428-29.

The real question is whether the waiver contained in 8§ 9-31-1
extends to proceedings, like the ones in this case, that are
brought before adm nistrative agencies. This Court answers that
gquestion in the negative for several reasons.

First, as already noted, waivers of sovereign inmunity are
strictly construed. Mtchell, 455 U S at 538. Consequent |y,
al t hough a good argunent can be nmade that a “whi stl eblower” suit is

anal ogous to a “tort” action, see, e.q., Gllagher v. Wlton

Enterprises, Inc., 962 F.2d 120, 123 (1st Cr. 1992)(nmany courts

have characterized discrimnation suits in general, and enpl oynent
discrimnation suits in particular, as analogous to actions in

tort); Marrapese v. State of Rhode Island, 500 F. Supp. 1207, 1223

(D.R 1. 1984) (finding that R1.G L. 8 9-31-1 constitutes a waiver
of Eleventh Amendnent immunity for actions brought against the
State pursuant to 42 U S C 8§ 1983, at least in so far as the
conduct woul d have been tortious at common |aw), 8§ 9-31-1 appears
to be sonething | ess than “unequi vocal expression” that the State
has waived its imunity with respect to statutory “whistlebl oner”
clains as well as common |aw tort actions.

Second, even assuni ng, arguendo, that “tort” clains shoul d be
construed to include “whistleblower” clains, the waiver contained
in 8 9-31-1 would be inapplicable to whistleblower clains brought

in an admnistrative tribunal. Tort liability is governed by
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comon | aw principles and, historically, has been adjudi cated by
courts of law and not by admnistrative tribunals. Mor eover
awar ds of danages and other forns of relief obtainable in both tort
actions and “anal ogous” statutory actions, ordinarily, are viewed
as an exercise of judicial rather than executive power.® Finally,
the term “action,” itself, comonly is understood to refer to a
matter litigated in a court of law. Therefore, it seens clear that
8§ 9-31-1's reference to “actions in tort” was not intended as, and
does not “unequi vocally express” a waiver of the State’ s sovereign
immunity with respect to clainms brought by private parties before
adm ni strative tribunals.

Il | rreparabl e Harm and Bal ancing the Equities

CGenerally, the violation of a constitutional right, by itself,

is deenmed to cause irreparable harm Jolly v. Coughlin, 76 F.3d

468, 482 (2™ Cir. 1996) (“presunption of irreparable injury .

flows from a violation of constitutional rights”). Sover ei gn
immunity and Eleventh Anmendnent immunity are rights of
constitutional dinension. Furthernore, 1like other fornms of

immunity, they protect states not only fromliability for noney

*Thereis no need for this Court to decide whether, to the extent that § 6971(b) purports to
vest an administrative agency with authority to award damages and other relief to individual
clamants, it violates Article Ill; or, whether, as the defendants argue, this provision falls within
the hazy boundaries of the “public rights doctrine.” Even if the public rights doctrine permits
administrative agencies to award such relief against private employers, it does not address the
fundamental issue in this case which is whether sovereign immunity bars such a proceeding
against a state.
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judgnents; but, also, from being required to appear and defend

itself against the clainms of private parties. See Sem nole, 517

US at 58. Since that imunity is violated when a state is nmade
a defendant in a prohibited action, the State, in this case, has
denonstrated that it is suffering and wll continue to suffer
irreparable harm if a prelimnary injunction is not granted.

That harm out wei ghs any hardship that nay be inposed on the
defendants if the prelimnary injunction is granted. If the
claimants eventual ly prevail in this case, interest on any anounts
awar ded by DOL woul d conpensate them for the delay in recovering
those anmounts. In addition, they are free to pursue their clains
in state court pursuant to the Rhode Island whistleblower statute
R1.GL. 8 28-50-1-9. Indeed, it appears that such an action by
M gliore may be pendi ng.

[11. The Public |Interest

As nost cases of this nature, there is no clearly definable
public interest that points in either direction. There is a strong
public interest in preventing retaliation agai nst those who report
illegal or inproper conduct and in ensuring that “whistleblowers”
have a neans to obtain redress for such retaliation. On the other
hand, there is an equally strong public interest in ensuring that
the constitutional principles underlying our federal systemare not
violated in the process.

Since these considerations counterbal ance one another, the
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public interest does not weigh in favor of or against injunctive

relief.

Concl usi on

In this case it is very likely that the State, ultimtely,
will prevail onthe nerits of its claim Mreover, the irreparable
harmthat it will suffer if injunctive relief is not granted, far
out wei ghs any hardship that an injunction mght inpose on the
def endant s. Those factors, together, warrant issuance of a
prelimnary injunction against any further prosecution before the
DOL of the individual defendants’ <clains against the State.
However, they do not warrant enjoining OSHA frominvestigating the
all eged violations on which those clains are based or seeking to
enforce the State’s conpliance with federal |aw

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Dat e: , 2000
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