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DECI SI ON AND ORDER

Ronal d R Lagueux, District Judge

This is an appeal froman order of United States Magistrate
Judge David L. Martin denying plaintiff’s notion to remand this
case to state court. The issue presented is whether a subsidiary
corporation nay pierce its own corporate veil in order to create
diversity jurisdiction by attributing the great-grandparent
corporation’s principal place of business to itself. For the
reasons that follow, this Court concludes that it cannot.
Accordingly, the appeal is sustained and the notion to remand is
gr ant ed.
l. Background and Procedural History

Plaintiff PayPhone LLC (“PayPhone”) operates pay tel ephones
t hroughout New Engl and and maintains its principal place of
busi ness in Rhode |sland. Defendant Brooks Fi ber Communi cations
of Rhode Island (“BFC-RI "), a Del aware corporation, contracted
wi th PayPhone to provide services as a conpetitive |ocal exchange

carrier for PayPhone’s tel ephones in the Rhode Island area. In



addi tion, PayPhone engaged defendant Cable & Wreless, Inc. (“C &
W), a District of Colunbia corporation that maintains its
princi pal place of business in Virginia, as its long distance
carrier for all direct-dial, coin-paid, |ong distance tel ephone
calls.?

From approxi mately May 1, 1999 to June 15, 1999, a high
vol une of fraudul ent | ong distance tel ephone calls were nmade from
plaintiff’s pay tel ephones in Rhode Island by callers utilizing
an inactive and invalid toll-free nunber. The calls, which were
pl aced mainly to Puerto Rico and the Dom ni can Republic, were put
through after traveling across BFC-RI’'s access |lines to a BFC-R
switch. This switch returned an open secondary dial tone,
allowing the callers to make unrestricted | ong distance tel ephone
calls over C & Ws |long distance network. These calls, totaling
approxi mately $98, 000, were charged to PayPhone’s account by C &
W

On Decenber 14, 1999, PayPhone filed suit in Rhode Island
Superior Court against BFC-R and C & Wfor negligence and breach
of contract. PayPhone’s conplaint alleged that BFC-RI's switch

shoul d have recogni zed the toll-free nunber as invalid, and

! The exact nature of the agreenent between PayPhone and C
& Wis disputed. PayPhone contends that C & Wwas contractual ly
bound to provide |long distance carrier service. See Pl.’s
Compl., 1 4. Athough it admts that it provides services as a
| ong distance carrier, C & Wdenies that it perforns these
services pursuant to contract. See Def.’s Answer, | 4.
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termnated the calls by returning a busy signal or otherw se
indicating that the calls could not be conpleted. Plaintiff also
all eged that C & Wwas aware that PayPhone’s tel ephones were
programmed to require all direct-dialed international calls to be
pl aced through a live operator, and that C & Wwas aware that a

| arge nunber of calls were placed in a manner inconsistent with
this restrictive feature. Therefore, PayPhone alleged that C & W
shoul d have termnated all of these direct-dialed international
cal |l s.

On January 14, 2000, BFC-RI renoved the case to this Court
on the basis of diversity jurisdiction. See 28 U S.C. § 1441
(1994); 28 U.S.C. 8 1332 (1994). In response, PayPhone noved to
remand the case to state court, and a hearing on the notion to
remand was hel d before the Magi strate Judge on May 16, 2000.

The primary issue in dispute at the hearing was BFC-RI’s
princi pal place of business, and consequently, its citizenship
for purposes of diversity jurisdiction. Plaintiff argued that
BFC-R is a citizen of Rhode Island because it maintains its
princi pal place of business in Rhode Island. Therefore,
plaintiff clainmed that the case should be remanded due to | ack of
subject matter jurisdiction. BFC R responded by claimng that
BFC-RI and its great-grandparent corporation, M Wrl dCom
di sregarded their separate corporate identities. BFC R argued

that, as a result, the court should determ ne that BFC-Rl’'s



princi pal place of business is Mssissippi, where MCI WrldComis
| ocat ed.

Ruling fromthe bench, the Magistrate Judge concl uded that:
(1) BFC-R and MCI Wordl Com di sregarded their separate corporate
identities, (2) under those circunstances the court could
consider the corporate activities of MCl Wrdl Comand BFC-RI in
determ ning BFC-RI’'s principal place of business, and, (3) BFC R
carried the burden of show ng that BFC-R “should not be viewed
as having its principal place of business in Rhode |sland because
of its relationship wwth M Wrl dCom and other affiliated
entities.” Mt. H’'g Tr., May 16, 2000, p. 9. He then entered
an order dated May 16, 2000 denying PayPhone’s notion to renmand.

PayPhone subsequently filed a tinely appeal fromthe
Magi strate Judge’ s order denying remand to state court. On June
13, 2000, this Court heard oral argunents and took the matter
under advisement. The matter is now in order for decision.
1. Discussion

A magi strate judge' s decision on a nondi spositive notion is
reviewed to determne if it is “clearly erroneous or contrary to
law.” 28 U S.C. 8§ 636(b)(1)(A) (1994); Fed. R Cv. P. 72(a). A
nmotion to remand i s considered nondi spositive in this District.

See Donato v. Rhode Island Hosp. Trust Nat’'l Bank, 52 F. Supp. 2d

317, 323 (D.R 1. 1999); Delta Dental of Rhode Island v. Blue

Cross & Blue Shield of Rhode Island, 942 F. Supp. 740, 745




(D.R 1. 1996). Therefore, the Court nust determne if the
Magi strate Judge’ s deci sion to deny PayPhone’s notion to renmand
was clearly erroneous or contrary to | aw
A district court has subject matter jurisdiction over

any lawsuit where there is conplete diversity of citizenship
between plaintiffs and defendants and the anmount in controversy
is greater than $75,000. See 28 U.S.C. § 1332(a) (1994) (2000
Supp.). For purposes of diversity jurisdiction, a corporation is
a citizen of the state where it is incorporated as well as the
state where it has its principal place of business. See id. at
1332(c).

In the First Crcuit, the determ nation of a corporation’s
princi pal place of business is reached through the application of
“three distinct, but not necessarily inconsistent tests.” Topp

v. ConpAir Inc., 814 F.2d 830, 834 (1st Gr. 1987). The “nerve

center” test focuses on the place fromwhich the corporation’s
activities are controlled, the “center of corporate activity”
test focuses on the |ocation of the corporation’s day-to-day
managenent, and the “locus of operations test” focuses on the

| ocation of the actual physical operations of the corporation.
See id.

Al t hough each test differs slightly, all three tests require

the district court to confine its inquiry to the activities of

t he corporation whose principal place of business is at issue.



This rule applies in the context of parent and subsidiary
corporations, with one exception. As stated by the First
Circuit:

[Plertinent circuit authority, particularly our
opinions in Topp and de WAl ker, stand for the follow ng
two unremar kabl e propositions: (1) that in determ ning
a corporation’s principal place of business, a district
court’s inquiry must focus solely on the business
activities of the corporation whose principal place of
business is at issue; and (2) that an exception to this
general rule applies where there is evidence that the
separate corporate identities of a parent and

subsi di ary have been ignored. Taber Partners, | V.
Merit Builders, Inc., 987 F.2d 57, 62-63 (1st Cr
1993) .

Whet her or not the exception can be applied by BFCG-RI is the
critical issue to be determined by this Court. The Magistrate
Judge was persuaded that the exception could be applied, and as a
result, he determ ned BFC-RI's principal place of business with
reference to the corporate activities of both BFCG-R and M
Worl dCom  However, this Court is not simlarly persuaded, and
nmust concl ude that the decision of the Magistrate Judge is
contrary to law on two grounds. First, the exception cannot be
applied by BFC-RI because a corporation nmay not pierce its own
corporate veil for its own benefit. Second, the evidence
denonstrates that BFC-RI and MCI Worl dCom nmai ntai n separate
corporate identities. As a result, it was inproper for the
Magi strate Judge to consi der evidence of MCl Worl dConi s

activities when determ ning BFC-RI's principal place of business.



A Piercing the Corporate Vei
The First Circuit has adopted the rule that a corporation
may not pierce its own veil or apply the alter ego doctrine for

its own benefit. See McCarthy v. Azure, 22 F.3d 351, 362-63 (1st

Cir. 1994). This rule applies with equal force to a corporation
seeking to pierce its own veil in order to create diversity

jurisdiction. See Panalpina Wlttransport GVBH v. Geosource,

Inc., 764 F.2d 352 (5th Cr. 1985); Fritz v. Am Hone Shield

Corp., 751 F.2d 1152 (11th Gr. 1985). Therefore, BFGC-R as a
matter of |aw should have been prohibited from advancing the
argunent that its separate corporate exi stence should be ignored.
There are two sound reasons for this rule. First, the alter ego
and corporate veil piercing doctrines are equitable in nature.
Consequently, the right to apply either doctrine is reserved to

aggrieved third parties. See id. (citing Harrell v. DCS Equip.

Leasing Corp., 951 F.2d 1453, 1458 (5th Gr. 1992); St. Paul Fire

& Marine Ins. Co. v. Pepsico, Inc., 884 F.2d 688, 697 (2d Cr

1989); In re Rehabilitation of Centaur Ins. Co., 606 N E. 2d 291,

296 (I11. App. C. 1992), aff’'d, 632 N E 2d 1015, 1018 (II1.
1994)).

Second, permtting a corporation to add pl aces of
citizenship in order to establish or preserve diversity
jurisdiction would thwart the intent of Congress to limt federal

diversity jurisdiction. The multiple corporate citizenship



provided for in 28 U S.C. 8§ 1332(c) was intended to reduce the

federal court diversity caseload. See Reid v. Boyle, 2 F. Supp.

2d 803, 807 (D. Vva. 1998). Mor eover, a corporation is deened to
be a citizen of the state where it has its principal place of

busi ness because that is the state where “its public contacts are
nost nunerous, and thus where litigation will take place nost
frequently.” Charles Alan Wight et al., 13B Federal Practice
and Procedure 8 3625 at 632 (1984). For these reasons, a
corporation should not be permtted to add places of citizenship
in order to create diversity jurisdiction where it would not
exi st otherw se.

On appeal to this Court, BFC-RI argues that the exception
stated in the Taber case does not involve the alter ego doctrine
or veil piercing analysis. The Court disagrees with BFC-RI's
assertion. |In fact, the cases relied on by BFGR all involve
situations where a third party sought to pierce the corporate

veil. See, e.qg. Taber Partners, | v. Merit Builders, 987 F.2d

57, 63 (1st Cr. 1993)(third party defendants failed to present
evi dence that the two corporate partners usurped the role of

managi ng the partnershi p business); Topp v. ConpAir Inc., 814

F.2d 830, 837 (1st GCr. 1987)(plaintiff failed to show parent and
subsidiary corporate defendants ignored their separate corporate

forms); de Walker v. Pueblo Int'l, Inc., 569 F.2d 1169, 1173 (1st

Cr. 1978)(plaintiff failed to show that the corporate forns of



the parent and subsidiary were ignored by the defendant). Thus,
the distinction BFCR attenpts to draw between disregardi ng
separate corporate identities and corporate veil piercing is
illusory, and will not be given credence by this Court.

This Court also concludes that BFCG-Rl is prevented from
piercing the corporate veil for its own benefit by the doctrine
of equitable estoppel. Because this case was renoved to the
district court on the basis of diversity jurisdiction, the Court

must apply Rhode Island | aw on equitable estoppel. See Erie RR

v. Tonpkins, 304 U S. 64, 78 (1938); Spurlin v. Merchants Ins.

Co., 57 F.3d 9, 10 (1st Cr. 1995). Under Rhode Island | aw,

equi tabl e estoppel requires proof of an affirmative statenent or
conduct by the person agai nst whomthe estoppel is clainmed which
is directed at the person seeking to establish the estoppel, and
that the statenent or conduct actually induces the other to act

or fail to act to his injury. See EIl Marocco Club, Inc. v.

Ri chardson, 746 A 2d 1228, 1233 (R 1. 2000); Lichtenstein v.

Parness, 99 A 2d 3, 5 (RI. 1953).

In 1996, BFC-RI received authorization to do business in
Rhode Island as a conpetitive | ocal exchange carrier fromthe
Rhode Island Public Uilities Commssion (“P.U.C."). See
Response of Defendant Brooks Fi ber Conmmuni cati ons of Rhode
Island, Inc. to Plaintiff’s Notice of Deposition Pursuant to Rule

30(b)(6), p. 6 (hereinafter “Response of Defendant BFC-RI"). In



seeking this authorization, BFC-R represented to the P.U C that
Rhode Island was the only state in which it would do busi ness.

In 1998, when the Brooks Fiber conglonerate nerged with M
Worl dCom BFC-RI and MCI Worl dCom recei ved the consent and
approval of the P.U. C. as required by Rhode Island General Laws 8§
39-3-24(2) (1956) (1999 Supp.). At that tinme, BFCGR and M
Wor | dCom represented that BFC-RlI woul d continue operating as a
separate corporation after the nerger

Thus, BFC-RI made affirmative representations that it would
only conduct business in Rhode Island and that it would conti nue
to operate as a separate corporation after its nerger with M
Worl dCom Al though these representations were nmade directly to
the P.U C, they were also made to the public at large. As a
practical matter, BFC-Rl held itself out as a | ocal corporation
in the business of providing |ocal exchange carrier services, and
PayPhone was thereby induced to contract wwth BFC-Rl for its
services. |If BFC-Rl were permtted to recharacterize itself as a
corporation that does not have its principal place of business in
Rhode | sl and, PayPhone would be msled to its detrinent.
Therefore, the elenments of equitable estoppel are satisfied and
BFC-Rl is estopped fromcontending that it does not have its
princi pal place of business in Rhode I|sland.

The Court’s conclusion that BFCGRI nmay not pierce its own

corporate veil in order to establish diversity jurisdiction is
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di spositive of this appeal. However, the Magistrate Judge’s
conclusion that BFC-R and MCI WrldCom failed to maintain
separate corporate identities provides this Court with an
alternate basis for concluding that the decision to deny renmand
is contrary to | aw.

B. Separate Corporate ldentities

As stated previously, a court nmay only consider the
corporate activities of the corporation at issue in determning
that corporation’s principal place of business. See Taber, 987
F.2d at 62-63. The sole exception to this rule arises where
there is evidence that a parent and subsidiary failed to maintain
their separate corporate identities. See id.

The Magi strate Judge concluded that BFC-R and MCI Wrl dCom
failed to maintain their separate corporate identities.
Accordingly, he considered the corporate activities of both BFC
Rl and MCI Worl dCom when determ ning BFC-RI’s principal place of
busi ness. This Court concludes that BFCGR and MCI Wrl dCom di d
mai ntain their separate corporate identities as a matter of | aw

The First Crcuit has repeatedly stated that the separate
corporate identities of a parent and subsidiary are entitled to
recognition as long as the two corporations observe corporate

formalities. See Taber, 987 F.2d at 61 (citing U S. 1. Properties

Corp. v. MD. Constr. Co., Inc., 860 F.2d 1, 7 (1st Cr. 1988),

cert. denied, 490 U S. 1065; Rodriquez v. SK & F Co., 833 F. 2d 8,
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9 (1st Cir. 1987); Topp, 814 F.2d at 833; Lugo-Vina v. Pueblo

Int’l, Inc., 574 F.2d 41, 43-44 (1st Cr. 1978); de \Wal ker, 569

F.2d at 1170-73).

Therefore, the issue to be resolved by the Court is whether
BFC-RI and MCI Worl dCom observed corporate formalities. The
factors used to make this determ nation are whether the two
corporations: (1) were separately incorporated, (2) had separate
boards of directors, (3) kept separate accounting and tax
records, and (4) had separate facilities and operating personnel.

See de Wal ker, 569 F.2d at 1171.

BFC-RI and MCI Worl dCom are separately incorporated. BFC R
is incorporated in Delaware, while M WrldComis incorporated
in Georgia. In addition, Brooks Fiber Properties, Inc. and BTC
Fi nance Corporation, the two internediary corporations through
which BFC-Rl is owned by MCI WrldCom? are separately
i ncorporated in Del aware.

It is unclear fromthe record whether BFC-R and M
Wr | dCom share the same board of directors. BFC-Rl submitted
evidence that BFC-RI's officers are al so enpl oyed as seni or
officers of MCI WrldCom See Decl. of Joseph P. Dunbar, p. 3.

However, the officers of a corporation and the directors of a

2 gpecifically, BFC-Rl is a wholly-owned subsidiary of BTC
Fi nance Corporation, which is a wholly-owned subsidiary of Brooks
Fi ber Properties, Inc., which is a wholly-owned subsidiary of M
Wor | dCom

12



corporation conprise two different groups. Therefore, BFGCR did
not submt any evidence that would enable this Court to determ ne
whet her the parent and subsidiary share the sane board of

di rectors.

MCI Worl dCom prepares all federal and state tax returns and
pays all taxes on behalf of BFC-R. See id. MI WrldCom al so
pays all filing fees required by the Rhode Island P.U. C. See id.
Al t hough these expenses are paid out of MCI WrldComis coffers,
they are paid on behalf of BFCGRI. This distinction is
inmportant, for it denonstrates that M WrldComtreats BFC-R as
a separate corporation, and that separate accounting and tax
records are mai ntained for each corporation. Mreover, al
necessary licenses and permts are held in BFC-R s nane. See
id. This also indicates that the two corporations preserve their
separate corporate identities.

BFC-RI does not have any enployees, and it does not maintain
separ at e managenent offices in Rhode Island. However, BFC R
does maintain nunerous facilities in Rhode Island that enable it
to provide services as a conpetitive | ocal exchange carrier
BFC-Rl is the | essee of twenty-one |ocal pops,® one |local swtch,
one HUB, and one warehouse. See Response of Defendant BFC-RI, p.

2-5. Thus, BFC-RI maintains separate facilities.

3 A “local pop” is a technical space ranging in size from
100 to 300 square feet that houses the equi pnent used to provide
service to custoners within a building.

13



A parent and subsidiary can maintain their separate
corporate identities wthout satisfying every one of these
factors. In fact, the First Crcuit has recogni zed the separate
corporate identities of a parent and subsidiary in cases where
t he degree of involvenent between the two corporations was much
nore extensive than exists in the present case.

For exanple, in US. 1. Properties Corp., the First Crcuit

hel d that separate corporate identities were maintained even

t hough the corporation at issue was a whol | y-owned subsidi ary of
t he grandparent corporation, the grandparent corporation set the
subsidiary’s policy and prepared its budget, the subsidiary was
grossly undercapitalized, and both corporations had the sane
officers and directors. See 860 F.2d at 7.

The First Crcuit also held that separate corporate
identities were also nmaintained by the parent and subsidiary
corporations in de Walker. |In that case, the parent corporation
“routinely included [the subsidiary’ s] figures inits
cal cul ations of overall profits, |osses, expenses, nunbers of
enpl oyees, real estate, etc.” 569 F.2d at 1171. |In addition,

t he parent corporation’s board of directors closely scrutinized
the subsidiary’s operations, even choosing the subsidiary’'s

president. See id. Nevertheless, the Court found that because
the two corporations kept separate books for accounting and tax

pur poses, the separate corporate identities were entitled to

14



recognition.

In this case, it is clear that MCI WrldCom exerts a
substanti al degree of control over BFC-RI. The Magi strate Judge
found that this degree of control, coupled with the fact that
BFC-RI has no enpl oyees, required a finding that the two
corporations disregarded their separate corporate identities.
However, in the context of a parent-subsidiary relationship, a
certain degree of control over the subsidiary is nerely an
incident to the full ownership of the subsidiary. The First
Crcuit has made clear that this fact “is insufficient, wthout
nore, to justify ignoring the separate corporate entities.”

Topp, 814 F.2d at 837. In addition, this fact is entitled to
even | ess wei ght when a party urges that several separate
corporate identities be ignored. See id. This is the case here,
where BFC-Rl essentially urges this Court to ignore the separate
corporate identities of BRC-RI, BTC Fi nance Corporation, Brooks
Fi ber Properties, Inc., and MCl Wrl dCom

In short, this Court is of the opinion that BFC-R and M
Wor | dCom mai ntai ned their separate corporate identities. As a
result, it was error for the Magistrate Judge to | ook outside the
scope of BFC-RI’'s business activities in determning BFC-R's
princi pal place of business. Because the Mugistrate Judge did
not limt his inquiry to an exam nation of BFC-RI's corporate

activities, this Court nust now determ ne BFC-RI’s principal

15



pl ace of busi ness.

C. The Principal Place of Business

At the outset, the Court notes that the nerve center test
does not apply in this case. This test, which is frequently
applied to hol ding conpanies, was “devel oped for cases invol ving
corporations wth ‘conplex and farflung activities.’” Topp, 814
F.2d at 834 (quoting de Wl ker, 569 F.2d at 1172). BFC-R is
nei ther a hol ding conpany nor a corporation with conplex and
farflung activities. Therefore, the nerve center test is not
hel pful in determning BFC-RI’s principal place of business.

The second test used in determning a corporation’s
princi pal place of business is the center of corporate activity
test, which focuses on the location of the corporation s day-to-
day managenent. The evidence in the record denonstrates that
BFC-RI's officers are based out of MC Wrl dCom headquarters in
Cinton, Mssissippi. However, the account manager responsible
for overseeing PayPhone’'s account is |ocated in Boston,
Massachusetts. |In addition, BFC-R stated that all other day-to-
day managenent functions, such as account supervision by the
account nmnager, custonmer service, human resources, accounting,
billing, and | egal services, are performed from various |ocations
by enpl oyees of MZ Wborl dCom Conmuni cations, Inc., M2 Wrl dCom
Net work Services, Inc., or other MO WrldComaffiliates. See

Decl . of Joseph P. Dunbar, p. 2-3.
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This Court nmay only consider the business activities of BFC
RI, the corporation whose principal place of business is at
issue, in determning the location of BFC-RI's center of
corporate activity. See Taber, 987 F.2d at 62-63. Therefore,

t he managenent activities perforned by enpl oyees of corporations
ot her than BFC-RI cannot be considered by this Court in

determ ning where BFC-RI’'s center of corporate activity lies. As
a result, application of the center of corporate activity test
woul d | ead the Court to the conclusion that BFC-RI s princi pal

pl ace of business is in Mssissippi, the location where BFC-R's
officers maintain their offices.

Neverthel ess, this Court is not persuaded that BFC-RI’s
princi pal place of business is in Mssissippi. Instead, the
Court concludes that the | ocus of operations test, which focuses
on the | ocation of the corporation’s actual physical operations,
is the appropriate test for determning BFC-RI's principal place
of business in this case.

BFC-Rl is engaged in the business of providing services as a
conpetitive |l ocal exchange carrier. It is only authorized to do
busi ness in Rhode Island, all of its custoners are |ocated in
Rhode Island, and it does not sell services or derive revenue
fromany state other than Rhode Island. See Response of
Def endant BFC- RI

Therefore it cones as no surprise that all the facilities

17



and equi prent that BFC-R nust maintain to provide

t el ecommuni cati ons services in Rhode Island are |ocated in Rhode
| sland. BFC-Rl |eases twenty-one |ocal pops, a hub, and a

war ehouse, all of which are |ocated at various sites in

Provi dence, Rhode Island. BFC-Rl also owns fiberoptic cable,

swi tches, and other tel ecommunications equi pnent |ocated in Rhode
I sland. BFC-RI maintains six fiber rings that extend to the
muni ci palities of Lincoln, Wonsocket, and Pawt ucket, Rhode
Island. In addition, BFC-RI naintains “appropriate |icenses,
permts, tariffs, and agreenents in Rhode Island in order to
service its existing |local custoner base.” Decl. of Joseph P
Dunbar, p. 2.

Application of the |ocus of physical operations test clearly
requires this Court to conclude that BFC-RI’s principal place of
business is in Rhode Island. Any other conclusion would ignore
the basic fact that the only state in which BFC-R conducts
busi ness is Rhode Island. Accordingly, this Court concludes that
BFC-RI has its principal place of business in Rhode Island and it
is, therefore, a citizen of Rhode Island for purposes of
diversity jurisdiction
I11. Conclusion

For the foregoing reasons, this Court concludes that the
Magi strate Judge’ s order denyi ng PayPhone’s notion to remand to

state court is contrary to | aw. Because PayPhone and BFC-Rl are
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both citizens of Rhode Island, conplete diversity of citizenship
bet ween the parties does not exist. Therefore, this Court does
not have subject matter jurisdiction over this case. Accordingly,

the appeal is sustained and the notion to remand i s granted.

This case, hereby, is remanded to the Rhode |sland Superior
Court.

It is so ordered.

Ronal d R Lagueux
United States District Judge
January 3, 2001
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