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YOUTH, AND FAM LI ES )
)
Def endant . )

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

This matter is before the Court on an objection filed by
Jay G Lindgren, (“Defendant”) to a Report and Recommendati on
i ssued by Magi strate Judge Robert W Lovegreen. Judge
Lovegreen recomended that this Court deny Defendant’s notion
to dism ss the Conplaint and an alternative notion to vacate
an exi sting Consent Decree. Defendant’s objection to the
Report and Recommendati on is grounded on the argunent that
this Court should dism ss this case because: 1)the Ofice of
the Child Advocate (“Plaintiff”) lacks the requisite standing
to be before this Court; 2)the doctrine of sovereign immunity
protects Defendant; and 3)this Court should abstain from

further action in this matter because of fundanental



principles of federalism

Whi | e Defendant’s argunments may have provided grounds for
di sm ssal of this case at an earlier point in this litigation,
t he fundanental issue presently before the Court is whether
there are grounds to vacate an existing Consent Decree. For
the reasons that follow, this Court concludes that no grounds
have been asserted for vacating the Consent Decree and thus
there is no basis for dism ssing the Conplaint. Therefore,
this Court adopts the substance of the Report and
Recommendati on but wites to expound on the subject and
restructure the opinion for purposes of clarification.
| . Background and Procedural History

This lawsuit began seventeen years ago when the O fice of
the Child Advocate, a creature of the Rhode |Island General
Assenbly, suing in its own nanme, filed a Conplaint against the
then Director of the Departnment for Children, Youth and Their
Fam lies (“DCYF")!, Edward M Collins, MD. Although the
Conpl ai nt sought injunctive and declaratory relief for
“children who are or will be” in DCFY custody, no class

designation or certification was sought. Conpl. at T 1.

When Plaintiff filed this Conplaint, DCYF s predecessor agency
was the Departnent for Children and Their Famlies. For purposes of
this opinion, this Court will refer to the Department as “DCYF.”

Al so, since the tine of filing, Jay G Lindgren, Jr. has becone the
Director of DCYF and still serves in that capacity.
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Plaintiff alleged that this Court had federal question
jurisdiction based on violations by DCYF of the children’s
ri ghts under the Due Process and Equal Protection Cl auses of
t he Fourteenth Amendnent to the United States Constitution and
t he Adoption Assistance and Child Welfare Act of 1980. 42
U S.C. 88 620 & 670 et _seq. \Wile the Conplaint set forth the
factual situations of three children whose rights DCYF
all egedly violated, Plaintiff never identified any of these
chi |l dren.

Plaintiff’s main thrust agai nst Defendant was pursuant to
42 U.S.C. §8 1983. Plaintiff alleged that DCYF had
institutionalized a practice of placing children inits
custody in “night-to-night” placenment in violation of the
children’s constitutional rights to be free from harm and
enj oy equal protection of the laws. Night-to-night placenent
is the practice of placing a child, for any length of tinme, in
a DCYF placenent facility; congregate care facility; foster
home, which is utilized as an “enmergency shelter equival ent
pl acenent” as defined by DCYF policy Nunmber 700.0140; or any
other facility and/or placenent for a reason other than its
i ntended purpose. Second Anended Consent Decree at para. 2.

The Conpl ai nt contai ned seven counts. In Count |

Plaintiff alleged that Defendant’s acts and om ssi ons caused



injury to children in DCYF custody and violated the Fourteenth
Amendment. Count 11 averred that Defendant’s acts and

onmi ssions resulted in the disparate treatnent of children in
state care regarding access to suitable shelter. Plaintiff
argued t hat Defendant had created two groups of children:
those placed in safe environnments which met the children’s
physi cal and educational needs; and children “who were in

ef fect honel ess” as a consequence of nultiple night-to-night

pl acenents and i nadequate shelters. Count |1l stated an
additional claimfor disparate treatnent. Plaintiff posited

t hat denying sone children in DCYF custody preventive services
viol ated the Equal Protection Clause of the Fourteenth
Amendnment. In Count 1V, Plaintiff clainmed that Defendant’s
failure to provide the preventive services mandated by
Sections 627 and 671(a)(15) of the Adoption Assistance and
Child Welfare Act deprived children in DCYF custody of the
privileges and imunities secured by United States | aws.?
Count V alleged that DCYF s failure to provide social services
to prevent the need for foster care and/or inmprove conditions

in the children’ s natural hones caused unnecessary renoval s of

2Congress repealed 42 U.S.C. 8§ 627 in 1994. See Pub. L. No.
103-432, Title Il, 8 202(c), 108 Stat. 4454 (1994). Since the filing
of this Conplaint, the Suprene Court has held that 42 U S.C 8§
671(a)(15) does not give rise to a private right of action under §
1983. Sutter v. Artist, 503 U S. 347, 363 (1992).
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children fromtheir homes and violated the children’s rights
to famly integrity secured by the Fourteenth Anendnment. |In
Count VI, Plaintiff alleged that Defendant’s failure to
devel op the case plans for children in night-to-night and
shel ter care placenents required by the Adoption Assistance
and Child Welfare Act resulted in an additional violation of
the Privileges and Inmunities Clause. Count VII alleged yet
anot her violation of the Privileges and Inmmunities Cl ause
stemming from Defendant’s alleged failure to plan for the
children’s transition from DCYF custody to independent |iving
as required by Sections 675(1) and 677 of the Adoption

Assi stance and Child Welfare Act.

The parties entered into a Consent Decree approved by
Seni or Judge Raynond J. Pettine on Septenber 26, 1988. 1In the
Consent Decree, DCYF, in essence, agreed to no |onger place
children in its care in night-to-night placenent except in
“emergency” situations. 1988 Consent Decree, at para. 2. On
Sept enber 29, 1989, Plaintiff filed a notion to hold Defendant
in contempt for violations of the 1988 Consent Decree. The
parties resolved that contenpt notion by agreeing to an
Amended Consent Decree on October 20, 1989 which was again
approved by Judge Pettine.

Al nrost twel ve years passed with neither party returning



to court on this matter. Then, on July 12, 2001, Plaintiff
filed another notion to hold Defendant in contenpt for

vi ol ati ons of the Anended Consent Decree. Again, the parties
resolved their dispute by agreeing to a Second Anmended Consent
Decree (“SACD’) on August 24, 2001. By then, this case had
been assigned to this witer because Judge Pettine had taken
i nactive senior status. This Court approved and adopted the
SACD as this Court’s judgnent with respect to the nmerits of
the instant litigation. |In each Consent Decree, Defendant
noted that he did not admt any of the factual or | egal

al |l egations contained in the Conplaint. Each Decree al so

all owed either party to nove to nodify or vacate it as

provi ded by the Federal Rules of Civil Procedure and/or

appl icable | aw.

Plaintiff filed its nmbst recent contenpt notion on My 2,
2002. On June 28, 2002, Defendant responded with a notion to
di sm ss the Conplaint pursuant to Rule 12(b) (1) of the Federal
Rules of Civil Procedure and alternatively, to vacate the SACD
under Rule 60(b). Magistrate Judge Robert Lovegreen heard
oral arguments on Defendant’s notions on Septenber 26, 2002
and took the matter under advisenent.

Two nonths |ater, Judge Lovegreen issued a Report and

Recommendati on concl uding that this Court should deny the



notion to dism ss and the alternative notion to vacate the
SACD. Judge Lovegreen addressed three main i ssues. The first
was whether Plaintiff had the requisite standing to be before
the Court. Judge Lovegreen concluded that Plaintiff had third
party standing as a representative, general guardi an,
conservator, or other like fiduciary of children in DCYF

custody. Report and Recommendation, at 6. The second issue

i nvol ved El eventh Amendnent sovereign inmmunity. Judge
Lovegreen advi sed that Defendant does not enjoy sovereign
i mmunity because Plaintiff sought prospective injunctive
relief against a naned state official for federal |aw

violations, thus bringing this case within the Ex parte Young

exception. Report and Reconmendation, at 10&14. The third

i ssue involved fundanmental principles of federalism

Def endant argued that the issue of night-to-night placenent is
a state issue, which Rhode Island’ s |egislature, governor, and
state officials and agenci es should resolve. Judge Lovegreen
found this argunent unpersuasive and reconmmended that this
Court decline to abstain from exercising jurisdiction. Report

and Recommendati on, at 29.

Pursuant to Federal Rule of Civil Procedure 72(b) and
Local Rule 32, Defendant filed the present objection to the

Report and Recommendati on and raised the sane three issues



outlined above. The parties briefed these issues once again
to this Court and presented oral argunment. The matter is now
in order for decision.
1. Standard of Review

A district court conducts a de novo review of a
magi strate judge’s determ nations of dispositive pretri al
notions. See Fed. R Civ. P. 72(b). A dispositive notion is

one that extinguishes a party’'s claimor defense. See Phinney

v. Wentworth Douglas Hosp., 199 F.3d 1, 6 (1st Cir

1999) (noting striking a plaintiff’s pleadings or dismssing a
counterclaimare dispositive notions that are reviewed de
novo). Defendant’s notion to dismss is a dispositive notion
because if granted, it will extinguish the claims set forth in
Plaintiff’s Conplaint.

VWhen conducting a de novo review, the district court "may
accept, reject, or nodify the recommended deci sion, receive
further evidence, or reconmit the matter to the magistrate
judge with instructions.” Fed. R Civ. P. 72(b); see also 28
US C 8 636(b)(1). The district court must actually review
and wei gh the evidence presented to the magi strate judge, and
not merely rely on the nmagi strate judge's report and

reconmendati on. See United States v. Raddatz, 447 U.S. 667,

675 (1980); Branch v. Martin, 886 F.2d 1043, 1046 (8th Cir.




1989); 12 Charles Allen Wight, Arthur R Mller & Richard L.

Marcus, Federal Practice and Procedure § 3070.2, at 382 (2d

ed. 1997 & Supp. 2003). The discretion that Article |11
requires regarding dispositive matters allows the district
judge to decide the issues in any way he or she deenms proper
and to reject or pay no attention to the nmagistrate judge's

findings. Wight, et al., supra, 8§ 3070.2, at 378.

L1l Di scussi on

Def endant objects to the Report and Recomendati on on the
t hree grounds previously noted. First, Defendant argues that
this Court should dism ss the Conplaint because Plaintiff
| acks the requisite standing to be before this Court. Second,
Def endant clainms that he is entitled to sovereign imunity.
Third, Defendant contends that this Court should abstain from
further proceedings and defer to the Rhode Island Fam |y Court
under wel |l -established principles of federalism Defendant
has put the cart before the horse. Since Defendant agreed to
the entry of the SACD as a final judgnment on the nmerits of
this case, this witer nust first decide whether there are
grounds to vacate the SACD before addressi ng Defendant’s
motion to dism ss the Conplaint. Therefore, this Court wll

exam ne Defendant’s argunents in support of his stated grounds



for vacating the SACD at the outset.

Def endant asks this Court to vacate the SACD pursuant to
Rul e 60(b)(4) of the Federal Rules of Civil Procedure, which
allows a court to relieve a party froma final judgnment if the
judgrment is void.® 12 James WM Moore, et al., More's

Federal Practice 8 60.44, at 60-139 (3d ed. 2003). The fact

t hat Defendant raises the above argunents for the first tine
after nearly seventeen years of litigation does not nmake the
notion stale because relief froma void judgnment has no tine

limtations. See United States v. Boch O dsnpbile, 909 F.2d

657, 661 (1st Cir. 1990); 11 Charles Allen Wight, Arthur R

MIler & Mary Kay Kane, Federal Practice and Procedure, 8§

2862, at 324 (2d ed. 1995 & Supp. 2003). \Wile other
provi sions of Rule 60(b) are discretionary, a court has no
choi ce but to vacate when the notion is brought under
subsection four and the judgnent is void. Wight, et al.,
supra, § 2862, at 322.

Rul e 60(b)(4) applies to all final judgnents including

consent judgnments. Rufo v. Inmates of the Suffolk County

*Rul e 60(b) provides six alternative grounds to relieve a party
froma final judgrment. However, Defendant’s papers and consequently,
the Report and Reconmendati on, only address subsection four. Mm in
Supp. of Def’'s. Mdt. to Dismiss Pursuant to Rule 12(b)(1), or Mt. to
Vacate Consent Decree Pursuant to Rule 60(b), at 24-25; Report and
Recommendati on, at 3-4. Therefore, this Court will limt its

di scussi on and decision to that provision
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Jail, 502 U.S. 367, 378 (1992); Wight, et al., supra § 2852,
at 233-35. A consent decree reflects an agreenent of the
parties and thus is, in some respects, contractual in nature.
Rufo, 502 U.S. at 378. However, it is also an agreenent that
the parties desire and expect a court to enforce subject to
the rules generally applicable to other judgments and decrees.

ld. (citing Railway Enployees v. Wight, 364 U S. 642, 650-51

(1961)). As such, a consent decree is a judicial act and has
the same force and character as a judgnent rendered after a

contested trial. | nmates of the Boys' Training Sch. v.

Sout hworth, 76 F.R D. 115, 123 (D.R I. 1977).

A judge nust decide a notion brought under Rule 60(b)(4)
by bal ancing conpeting policies of the inportance of the
finality of judgments and the desirability of deciding

di sputes on their nerits. See Teansters, Chauffeurs, lLocal

No. 59 v. Superline Transp. Co., Inc., 953 F.2d 17, 19 (1st

Cir. 1992). Courts are reluctant to reopen consent judgnents,
because in maki ng such agreenents, the parties voluntarily and
consciously decide not to contest the | egal and factual

el ements of their case. Boch O dsmobile, 909 F.2d at 660.

Therefore, courts narromy construe the term “void judgnments.”

ld. at 661 (quoting United States v. Berenguer, 821 F.2d at

22); Lubben v. Selective Serv. Sys. lLocal Bd. N. 27, 453 F.2d
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645, 649 (1st Cir. 1972); Moore, supra, § 60.44 [1][a].

A judgnent is void and subject to vacation under Rule
60(b)4) only if the court rendering the judgnent |acked
personal or subject matter jurisdiction, or plainly usurped
its power and committed a due process violation. Boch

O dsnobile, 909 F.2d at 661; accord U S. v. Berke, 170 F. 3d

882, 883 (9th Cir. 1999); Baunlin & Ernst v. Gem ni, 637 F.2d

238, 241 (4th Cir. 1980); Kansas City S. Ry. Co. v. G eat

Lakes Carbon Corp., 624 F.2d 822, 825 (8th Cir. 1980); and

see, Moore, supra 8 60.44 [1][a](stating a judgnent is not
void if the court has jurisdiction over the subject matter and
parties). A court plainly usurps its power when there is a

“total want of jurisdiction.” Kansas City S. Ry. Co., 624

F.2d at 825. However, a court nust distinguish this total
want of jurisdiction froman error in exercising jurisdiction.
Moore, supra, 8 60.44 [1][a]. A judgnent is not void nerely

because it is erroneous. Boch O dsnobile, 909 F.2d at 661;

Wight, et al., supra, 8 2862, at 326. Only in the rare
i nstance, where a court clearly usurps its power, is a

j udgnment rendered void. Kansas City S. Ry. Co., 624 F.2d at

825; Lubben, 453 F.2d 649; Moore, et al., supra, 8§ 60.44
[1][a]. Therefore, in order to decide Defendant’s motion to

vacate, this Court nust determ ne whether it had personal and

12



subj ect matter jurisdiction when it entered the SACD

A Personal Jurisdiction

A federal court has personal jurisdiction over a
def endant when that defendant was brought to court in
accordance with the Due Process Clause of the Fourteenth

Amendnent . Russell v. Enterprise Rent-A-Car Co. of Rhode

| sland, 160 F. Supp. 2d 239, 249 (D.R I. 2001). Jurisdiction
based on physical presence alone is sufficient because it is

one of the continuing traditions of our |egal systemthat

defi nes the due process standard. Burnhamv. Super. Ct. of
Cal., 495 U.S. 604, 619 (1990). This Court had personal
jurisdiction over the parties when it entered the SACD because
both Plaintiff and Defendant were functionaries of the State
of Rhode I|sland and were physically present in this State

t hroughout this litigation.

B._ Subj ect Matter Jurisdiction

A federal court has subject matter jurisdiction when a
case arises under the Constitution, |laws, or treaties of the
United States. 28 U S.C. 8 1331 (1980). The present action
arose under the Constitution and |aws of the United States

because Plaintiff alleged violations of both the Fourteenth

13



Amendnent and the Adoption Assistance and Child Welfare Act.*?
Since this Court may only vacate the SACD if its judgnment was
void for lack of jurisdiction, this witer nmust now consi der
whet her any of Defendant’s argunments on standing, sovereign
immunity, or abstention relate to and affect the Court’s

subj ect matter jurisdiction.

1. Standing

The first issue that the Report and Recommendati on
addressed was whether Plaintiff had the requisite standing to
bring the present action. Judge Lovegreen concl uded that
st andi ng was grounded in the Case and Controversy requirenent
and pertained to whether or not the court had subject matter

jurisdiction. Report and Recommendation, at 4-5. He opined

that Plaintiff had third party standi ng because Plaintiff has
a close relationship with <children in state care, the state
| egi sl ature designated Plaintiff to represent and protect

those children’s rights and |iberties, and the children as

“ Wien this Court entered the SACD in 2001, it |acked subject
matter jurisdiction with regard to Counts 4 and 6 of the Conpl ai nt
because the Supreme Court had held that 42 U S.C. § 671(a)(15) does
not give rise to a private right of action under § 1983. Sutter, 503
U S at 363. However, this is not enough to render the judgnment void
as this Court had subject matter jurisdiction under 42 U S. C § 1983
because of the viable underlying Constitutional clains.
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m nors could not sue on their own behalf in federal court.
Id. at 6-7, Judge Lovegreen found that the Plaintiff draws
strong parallels to a guardian ad litem next friend, or |egal
guardi an, all persons with standing to sue on behalf of
children in their care. |d. Therefore, Judge Lovegreen
concluded that the Plaintiff nmet the third party standing
requi renents and recomended that this Court deny Defendant’s

notion to dismss for |lack of standing. 1d. at 8.

This Court need not reach the issue of whether Plaintiff
had the requisite standing to commence and pursue this
litigation because of the entry of the SACD. As this witer
stated during oral argunments, Plaintiff’s |ack of standing was
one of several procedural flaws in this case. However, once
the parties agreed to a consent decree, that decree covered a
mul titude of procedural sins. Therefore, the “guts of this

case” is whether there are grounds to vacate the SACD.

Whil e the Suprenme Court has required a plaintiff to
denmonstrate an injury in fact (standing) before a federal

court may assune jurisdiction, O Shea v. Littleton, 414 U. S.

488, 493 (1974), the Court has set forth a different rule
regardi ng standing in consent decree cases. Once a court
enters a consent decree, errors in deciding whether or not the

suit presents a case or controversy are not open to attack by

15



a notion to vacate. Swift & Co. v. United States, 276 U.S.

311, 326 (1928); See also, Coalition of Black Leadership v.

Cianci, 570 F.2d 12, 15-16 (1978)(1st. Cir. 1978)(citing Swift
and hol di ng that when the court had personal and subject

matter jurisdiction over the parties, such jurisdiction nay
not be reviewed through a notion to vacate filed years after a
consent decree was entered). In explaining this rule, the
Eighth Circuit noted that if a court with personal and subject
matter jurisdiction enters a consent decree and |later grants a
notion to vacate it, that court sanctions a breach of contract

and becones a party to such breach. Walling v. Mller, 138

F.2d 629, 631 (8th Cir. 1943). But if the court |acked power
to hear the case in the first instance, it also | acks power to

sanction a consent decree violation. | d.

Jurisdiction refers to a court’s power to entertain a
suit, consider the nerits, and render a binding decision.

Gen. Inv. Co. v. NY. Cent. Ry. Co., 271 U.S. 228, 230 (1926).

See also, Inmates of the Boys’' Training Sch., 76 F.R D. at 124

(noting that jurisdiction does not refer to the various

el enments, such as standing or the existence of a real
controversy that Iimt a plaintiff’s right to recovery). The
merits are the various elenents that enter into or define a

plaintiff’s right to the relief requested. Gen. Inv. Co., 271

16



U.S. at 230. There is jurisdiction but an absence of nerit
when the plaintiff seeks preventive relief against a

t hreatened viol ati on of | aw about which he has no right to
conplain. This is so when the plaintiff will not suffer
injury or when an agency with a duty to represent the public
has no right to request the relief sought. 1d. Wether a
plaintiff has the requisite standing is a question relating to
the merits of the case and its determ nation is an exercise of
jurisdiction. 1d. at 230-31. |If the court resolves this
gquestion against the plaintiff, the appropriate judgnent is a
di smi ssal for want of a neritorious claimrather than for want

of jurisdiction. 1d. at 231.

This Court’s entry of the SACD i nsul ates that judgnment
from Defendant’s present attack on the ground of |ack of
standi ng. MWhether or not Plaintiff has standing to seek
declaratory and injunctive relief on behalf of any nunber of
unidentified children in DCYF custody is an issue that defines
Plaintiff’s right to relief and goes to the nerits of this
case rather than this Court’s jurisdiction. In short,
assum ng that Plaintiff |acked standing to bring the
Conpl ai nt and present this case for judicial relief, that is
not a basis for this Court to now vacate the SACD. Therefore,

Def endant’s notion to vacate for |ack of standing fails and

17



must be deni ed.

2. Eleventh Anmendnment Sovereign |Inmrunity

Def endant argues strenuously that the El eventh Anendnent
bars this action because it is, in reality, against a state
agency. Judge Lovegreen rejected this argument by applying

the exception set forth in Ex parte Young, 209 U. S. 123

(1908). He, thus, concluded that the El eventh Amendment did

not apply in this case. Report and Recommendation at 10.°

This Court agrees and concl udes that the El eventh Amendment

does not provide a ground for vacating the SACD in this case.

The El eventh Anendnent prohibits a federal court from
exerci sing subject matter jurisdiction over a private party
suit against a state government or state official. Sandoval
v. Hagan, 197 F.3d 484, 492 (11th Cir. 1999); See also Erwn

Chemeri nsky, Federal Jurisdiction 8 7.3, at 396 (3d ed.

°In the alternative, the Report and Recommendati on addressed
Plaintiff's clai mof waiver of sovereign imunity on any of four
grounds: 1)DCYF s litigation conduct; 2)the General Assenbly’s broad
wai ver of Rhode Island s sovereign immunity for certain tort clains
in federal court through R1. Gen. Laws § 9-31-1 (2003); 3)the
creation of the Child Advocate's Ofice; and/or 4)the Child Wl fare
Act. The Suprene Court is currently addressing the issue of whether
a state wai ves sovereign inmunity by entering into a consent decree.
See Frazar v. Glbert, 300 F.3d 530 (5th Gr. 2002) cert granted in
part sub nom Frew v. Hawkins, 123 S. . 1481 (2003). However,
since this Court concludes that the Ex parte Young exception applies,
there is no need to address the waiver issue.
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1999) (noting a majority of the current Suprene Court sees the
El eventh Anendnent as a restriction on the subject matter
jurisdiction of federal courts); Ronald D. Rotunda & John E

Nowak, Treatise on Constitutional Law, Substance & Procedure §

2.12(a), at 153 (3d ed. 1999)(El eventh Anendnent is a
jurisdictional bar to suits brought agai nst state governnents

in federal courts). But see Ws. Dep’t of Corrs. v. Schacht,

524 U. S. 381, 391 (1998)(Suprene Court has not decided that

El event h Anendment immunity is a matter of subject matter

jurisdiction); Parella v. Ret. Bd. of the R I. Enployees’ Ret.
Sys., 173 F.3d 46, 56 (1st Cir. 1999)(noting that the rel evant
maxi min the El eventh Amendnent context is not that a federal
court may not act without first establishing jurisdiction, but
that the court should not reach constitutional questions
before it is necessary to decide them . Therefore, for

pur poses of this case, this Court will assume that if

Def endant has sovereign imunity and no exceptions apply, this
Court lacked jurisdiction to enter the SACD and nust grant

Def endant’s notion to vacate. In Red Lake Band of Chi ppewa

| ndi ans v. Baudette, 769 F. Supp. 1069, 1072, n.1, (D. M nn.

1991), the court noted that when a state is immune fromsuit
pursuant to the El eventh Amendnent, the court | acks

jurisdiction, any judgnent entered is void, and a notion for
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relief is proper under Fed.R Civ.P. 60(b)(4). However, that
is not the case here because of the application of the Ex

parte Young exception.

This Court must first decide whether the El eventh
Amendnent applies at all in this type of situation. Wen a
plaintiff nanes a public officer in his or her official
capacity, that plaintiff seeks to inpose liability on the
officer’s enployer, which mkes a suit against a state
official the functional equivalent of a suit against the

state. See Brandon v. Holt, 469 U S. 464, 469 (1985)(noting

of ficial capacity suits generally represent an action agai nst

the entity enploying the officer); Rubacha v. Coler, 607 F.

Supp. 477, 480 (N.D. Ill. 1985). 1In a previous action for
damages agai nst DCYF and its agents, the First Circuit noted
this Court’s finding that a state official my not be sued

under 8§ 1983 in his or her official capacity. Kauch v. Dep't

for Children, Youth, and their Famlies, 321 F.3d 1, 3 (1st

Cir. 2003)(citing WIIl v. Mchigan, 491 U S. 58, 66 (1989)).

See also Chrissy F. By Medley v. Mss. Dep't. OF Pub. Wlfare,

925 F. 2d 844, 849 (5th Cr. 1991)(noting the Eleventh
Amendnent bars clainms for damages against state officers in

their official capacities).
In this case, Plaintiff originally nanmed a public
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officer, Edward W Collins, MD., in his official capacity as
the Director of DCYF. Conpl. at 1. 1In so doing, Plaintiff
sought relief against DCYF, a state agency, which nmakes this
action the functional equivalent of a suit against the State
of Rhode Island. Therefore, the El eventh Amendnent grants

Def endant sovereign inmmunity, unless an exception to the above

rul es applies. See Rubacha, 607 F. Supp. at 480 (suing

def endants in their official capacities nakes the action a

suit against the state and requires an analysis of the Ex

parte Young exception).

The Ex parte Young exception sinply stated is that the
El event h Amendnent does not bar a suit for prospective
injunctive relief against a named state official for ongoing

federal | aw vi ol ati ons. See Ex parte Young, 209 U.S. 123,

155-56 (1908) (federal court siting in equity may enjoin state

officials who violate the federal Constitution); R.1. Dept. of

Envtl. Mgnt. v. United States, 304 F.3d 31, 52 (1st Cir.

2002); Westside Mothers v. Haveman, 289 F.3d 852, 860 (6th

Cir. 2002); Doe v. Chiles, 136 F.3d 709, 720 (11th Cir. 1998);

Occean v. Kearney, 123 F. Supp. 2d 618, 621 (S.D. Fla.

2000) (Ex_parte Young exception applied to 8 1983 action

agai nst the Secretary and District Manager of the Florida

Departnment of Children and Fam |y Services alleging violations

21



of due process and the Child Welfare Act). An officer, who
claims to act in the state’'s nane and viol ates the Federal
Constitution, losses his official or representative character
and is responsible for his individual conduct. Ex parte
Young, 209 U. S. at 160. The state may not grant this officer
any immunity fromhis responsibilities under the Constitution.

ld.

This case fits squarely within the Ex parte Young

exception. Plaintiff brought this action seeking prospective
injunctive and decl aratory relief. Conpl. at para. 1.
Plaintiff sued a nanmed state official in his official capacity
as the Director of DCYF. Finally, Plaintiff alleged ongoing
violations of the Federal Constitution and the Adoption

Assi stance and Child Welfare Act. Conpl. at para. 7. \Wen
Def endant pl aces children in DCYF custody on night-to-night

pl acement, he allegedly violates the Constitution, |oses his
of ficial capacity and sovereign immunity protection, and is

responsi ble for his individual actions. See Doe v. New York

City Dept. of Soc. Servs., 670 F.Supp. 1145, 1184 (S.D.N.Y.

1987) (concl uding a program of night-to-night placenent
violates plaintiffs’ constitutional right to conditions which
bear a reasonable relationship to the purposes of the City’s

custody). Therefore, this Court agrees with Judge Lovegreen
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that the Ex parte Young exception applies and thus concl udes

that the El eventh Amendnent does not provide a ground for

vacating the SACD.

Def endant asks this Court to follow the Suprenme Court’s

dictumin ldaho v. Coeur d Al ene, which noted that the Ex

parte Young exception does not apply when the suit inplicates

a state’s special sovereignty interest. See ldaho v. Coeur

d’ Al ene Tribe of ldaho, 521 U. S. 261, 287 (1997). Wi | e

Rhode Island has a strong interest in the adm nistration of
its child welfare system this interest does not rise to the
| evel of a special sovereignty interest, such as a state’s

power to tax. See Joseph A. v. lIngram 275 F.3d 1253, 1260-61

(10th Cir. 2002)(holding a state’s interest in adm nistering
its child welfare systemis not a “core sovereign interest”

t hat woul d preclude an application of Ex parte Young). This

Court agree with Judge Lovegreen’s recommendation that this
case does not inplicate any special sovereignty interests.

Report and Recommendati on, at 13. Therefore, there is no

basis for vacating the SACD on sovereign immunity grounds.

3. Abstention

Judge Lovegreen concluded that no federal abstention

doctrine applied to this case. Defendant objects to that
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observation. This Court agrees with Judge Lovegreen but goes
one step further and concludes that no federal abstention
rules relate to a basis for vacating the SACD i n any event.

See Duran v. Carruthers, 678 F. Supp. 839, 847 (D.N. M

1988) (restraints inmposed by comty considerations are not
jurisdictional). The bottomline is that this Court will not
abstain fromenforcing a decree that it entered for two basic
reasons. First of all, the instant case does not fit within
any of the established abstention doctrines because there are
nei t her pending state proceedi ngs nor issues of unclear state
| aw i nvol ved here. Secondly, there is no authority that
supports abstention after a federal court has entered a final

j udgenent .

The abstention doctrines are judicially created rules
whereby a federal court may decide not to hear a matter before
it even when all other jurisdictional and justicibility

requi renents are present. Chenerinsky, Federal Jurisdiction §

12.1, at 735. The Suprene Court has stated that federal
courts nmust proceed to judgnment and give redress to parties
before themin every case to which their jurisdiction extends.

New Ol eans Pub. Serv. v. Council of New Ol eans,

(hereinafter, “NOPSI”), 491 U S. 348, 358 (1989) (quoting

Chi cot County v. Sherwood, 148 U. S. 529, 534 (1893)).
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Therefore, abstention is “an extraordi nary and narrow
exception” to a federal court’s duty to hear controversies
properly before it and only applies in exceptional

circumst ances. All egheny County v. Frank Mashuda Co., 360

U S. 185, 188-89 (1959).

a. Younger Abstention

Def endant first argues that this Court should foll ow the

abstention doctrine set forth in Younger v. Harris, 401 U S.

37 (1971), and thus dismss the Conplaint.® The Younger
abstention doctrine reflects a general principle that subject
to certain rare exceptions, a federal court should further
interests of equity, comty and federalismand not enjoin a

pendi ng state crim nal proceeding. Westin v. MDaniel, 760 F.

Supp. 1563, 1566 (M D. Ga. 1991)(citing Younger, 401 U. S. 37).
The Suprene Court devel oped the Younger doctrine in respect
for state functions, recognizing that this country is a Union

of separate state governnents, and to further its belief that

There is no nerit to Plaintiff's contention that Defendant
wai ved his right to raise this argunent by failing to raise the issue
of Younger abstention in the proceedi ngs before Judge Lovegreen
Pl's. Mem in Supp. of Magis. Lovegreen’s Rep. & Recommendation, at
18- 109. Wil e Defendant is not entitled to a de novo review of an
argument never rai sed before the Magi strate Judge, Paterson-Leitch
Co. Inc., v. Mass. Mun. Wiolesale El ec. Co., 840 F.2d 985, 990-91
(1st Gr. 1988), Defendant did raise and the Report and
Recommendation did address this issue. See Mem in Supp. of Def’s.
Mt. to Dsmss, at 32-37; Report & Recommendation, at 23-24.
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t he national governnment functions best if the states and their
institutions are free to performtheir separate functions as

t hey decide. NOPSI, 491 U.S. at 364 (quoting Younger, 401

U S. at 44). The Younger decision requires a federal court to
abstain when there is: 1l)a pending state proceeding;
2)inmplicating inmportant state interests; and 3)in which the
state court nmay determ ne the federal constitutional clains.

Joseph A., 275 F.3d at 1267(citing J.B. v. Valdez, 186 F.3d at

1291). The Suprene Court’s concern for comty and federalism
has |l ed the Justices to expand Younger to apply to state civil

proceedi ngs. NOPSI, 491 U S. at 367-68 (citations omtted).

Def endant’ s argunent that this Court should abstain under
Younger nust fail because there is no known pendi ng state
proceeding with which this Court’s judgnent would interfere.

See Ankenbrandt v. Richards, 504 U. S. 689, 705 (1992)(while

the Court has extended Younger abstention to civil cases,
absent any pending proceeding in state tribunals, application

of Younger is clearly erroneous); Guiney v. Roache, 833 F.2d

1079, 1085 (1st Cir. 1987)(Younger has no application where
plaintiff does not seek to enjoin any pending or threatened,

crimnal or civil proceeding); accord Rubin v. Smth, 817 F

Supp. 987, 992-93 (D.N. H 1993); Westin v. MDaniel, 760 F.

Supp. 1563, 1568 (M D. Ga. 1991). Defendant argues that there
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are ongoi ng state proceedi ngs because the Rhode Island Fanily
Court retains jurisdiction over children in state care and
addr esses issues of night-to-night placenent on a daily basis.

This Court finds Defendant’s argument unpersuasive.

Under Rhode Island law, the Fam |y Court has excl usive
original jurisdiction over proceedi ngs concerning any
del i nquent, wayward, dependent, neglected, or nentally
di sabled child who is residing or present in Rhode Island.
R 1. Gen. Laws 8§ 14-1-5(1)(2003). The Famly Court assunes
this jurisdiction when DCYF or any person authorized by |aw
files a petition stating that a child is abused, neglected, or
dependent. R I. Gen. Laws 8§ 14-1-11 (2003); RI. R Juv.
Proc., 5 & 13. The Famly Court then holds a hearing on the
petition. RI. R Juv. Proc., 15. |If the Court grants the
petition, it may place the child under supervision in the
child' s hone, with a relative, or in the custody of an agency
or institution such as DCYF. R.I. Gen. Laws § 14-1-32 (2003);
R1. R Juv. Proc., 11. DCYF then has w de discretion as to
where to place the child. See R I. Gen. Laws § 42-72-5
(2003)(granting the Director of DCYF broad powers including
the power to establish plans and facilities for enmergency
treatnment, relocation, and physical custody of children and to

adopt rules and regul ations that are reasonably necessary to
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i npl ement child welfare services and foster care prograns).

If a child comes into state custody before his or her

ei ghteenth birthday, the Fam |y Court retains jurisdiction
until the child turns twenty-one or is discharged, whichever
cones first. R . Gen. Laws 8§ 14-1-6(a)(2003). \While DCYF
must submt annual reports to the Fam |y Court regarding
children in state custody, it is DCYF, rather than the Fanily
Court, who decides to put a child on night-to-night placenent.
See R 1. Gen. Laws §§ 14-4-5, 42-72-5 (2003). The Famly
Court re-enters the proceedi ng when a parent, guardi an, next
friend, or counsel of a child conmtted to DCYF care returns
to the Court with a notion to nodify or vacate an origi na

custody order. R I. Gen. Laws § 14-1-42 (2003).

Def endant has not made a showing that there is a pending
state proceeding regarding any child involved in this case.
That is obviously because Plaintiff has not brought the notion
to adjudge in contenpt on behalf of any specific child in DCYF
custody. Although the question of abstention may recur when
the Court hears that notion on its nerits, it is not an issue
now. One thing is clear. Although the Famly Court retains
jurisdiction over children in state custody, that Court has no
present jurisdiction over any of the three children referred

toin Plaintiff’s Conpl aint because those children are
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presently in their thirties. All that this Court can say now
in view of the present posture of this case, is that enforcing
the SACD will not interfere with any known Fam |y Court
proceedi ng or decision. Since there is no known ongoi ng state
proceedi ng regarding any child involved in the case at

present, there is no basis for this Court to abstain under

Younger v. Harris at this tine.

This case is distinguishable fromJoseph A v. Ingram 275

F.3d 1253 (10th Cir. 2002) and 31 Foster Children v. Bush, 329

F.3d 1255 (11th Cir. 2003) cert denied sub nom Reggie V.

Bush, 124 S.Ct. 483 (2003), which Defendant relies on for his
abstention argunment. In Joseph A the Ofice of the Children,
Yout h, and Fanmi |ies Departnment responded to a contenpt notion
with a notion to dism ss based in part on abstention grounds
si xteen years after the parties entered into a consent decree.
Id. at 1257. New Mexico state law required a series of five
different hearings in the children’s court at various
intervals of a child s tenure in state custody. 1d. at 1268,
n.3. Enforcenent of certain provisions of the consent decree
in Joseph A required federal interference with those
proceedings. 1d. at 1268. For exanple, the consent decree
contai ned a provision calling for the use of a state-created

Citizen Review Board, which would review the situation of
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children in state custody and submt a report to the
children’s court. 1d. at 1273. The provision essentially
asked the federal court to review the operation of a mechani sm

that was an essential part of the state proceedings. [|d.

The Tenth Circuit noted that Younger governs whenever the
requested relief will interfere with a state court’s ability
to conduct its proceedings. Joseph A, 275 F.3d at 1272. The
Court found the above provision an inperm ssible interference
in state proceedings. 1d. The Court upheld procedural
provi sions of the consent decree, which set forth ways for the
State to conply with the decree’ s requirenents because they

did not pose problens under Younger. 1d. at 1273.

Def endant also relies on a recent Eleventh Circuit
deci si on which upheld a district court’s decision to abstain

under Younger v. Harris. 31 Foster Children v. Bush, 329 F.3d

1255 (11th Cir. 2003). There, the plaintiffs asked the
district court to appoint a panel with authority to inplenent
a statew de plan reformng Florida s child dependency
proceedi ngs and a permanent child advocate to oversee the
plan. [d. at 1262. The Eleventh Circuit found that this
relief transferred responsibility for state child dependency
proceedings fromstate to federal court and created a

probl ematic “federal court oversight of state court
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operations” that triggered the need for Younger abstention.

ld. at 1279.

Even if there were pending state proceedings in this
case, enforcing the SACD, which the parties voluntarily agreed
to and asked this Court to enter, will not involve federa
oversight of or interfere with the Famly Court’s ability to
conduct its proceedings. Unlike Joseph A or 31 Foster
Children, enforcing the SACD will not require this Court to
direct or review the Famly Court’s decisions. Rather, this
Court will act in its own federal proceeding, enforce a
judgnment that it entered, and review the actions of DCYF, an
agency of the state executive branch. See NOPSI, 491 U S. at
368 (Younger does not prevent review of matters other than
judicial proceedings); 17A Janmes WM Moore, et al., Moore’'s

Federal Practice 8 122.05[2][e], at 122-78 (3d ed.

2003) (federal courts have not applied Younger abstention to

limt federal review of state and | ocal executive action).

The SACD gui des Defendant’s exercise of the broad
di scretion granted to himby Rhode Island |aw after the Famly
Court assigns a child to state custody. Like the consent
decree provisions held valid in Joseph A the SACD sets forth
procedural guidelines to help DCYF conply with the decree’s

requirenents. Sinply put, this Court’s enforcenent of the
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SACD does not involve federal review of an essential part of
state proceedi ngs and does not raise the federalism concerns
i nplicated by the Younger abstention doctrine. Therefore,
this Court sees no reason to abstain under Younger and vacate

the SACD at this tine.

Def endant al so asks this Court to foll ow the Suprene

Court’s direction in Rizzo v. Goode, 423 U S. 362 (1976), and

exerci se discretion in intervening in state affairs. In
Rizzo, the Court affirned the reversal of a district court’s
order that intruded upon the affairs of a state agency, the
Phi | adel phia Police Departnent. [d. at 380. Followi ng a
trial, the district court ordered the police departnent to
draft, for the court’s approval, a conprehensive program for
dealing with civilian conplaints of police m sconduct. 1d. at
365. The parties negotiated this programin accordance with
the court’s detail ed suggestions and the court incorporated
the programinto its final judgnent. 1d. The Suprene Court
concluded that the injunctive order significantly revised the
i nternal procedures of the Phil adel phia Police Departnent and
limted the Departnent’s “latitude in the dispatch of its own
internal affairs.” |1d. at 379. The district court should
have abstai ned under principles of federalismand not injected

itself into the internal disciplinary affairs of the state
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police departnment. 1d., at 380.

While Rizzo is analogous to the instant case in that the

district court’s order limted the police department’s

di scretion over its own affairs, it is also distinguishable
because the parties here entered into the SACD voluntarily.
This Court never suggested or mandated provisions that shoul d
appear in the SACD. Rather, the parties drafted the decree,
amended it tw ce, and repeatedly asked this Court to enter the
decree as its final judgnent. Unlike Rizzo, where the
district court essentially dictated how a state agency nust
act, all this Court must do to enforce the SACD is ensure that

the parties conply with their own agreenment. See Duran v.

Carruthers, 678 F. Supp. at 848 (noting when parties agree to

and present the court with a consent judgnent, they waive
their rights to restraints of comty in selecting equitable
renmedies). This is not a situation where this Court wll
inject itself into the internal affairs of DCYF. |Instead,
DCYF agreed to a set of procedures that would guide its
exerci se of discretion regarding the placenment of children in
state custody. Therefore, Defendant’s argunment that this
Court should now abstain under the Suprenme Court’s reasoning

in Rizzo nust al so fail
b. Bur f ord Abstention
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Def endant’s final argunent is that this Court shoul d

follow Burford v. Sun G I Co., 319 U S. 315 (1943), and not

interfere with the adm nistration of Rhode Island’s child

wel fare system The Burford doctrine directs federal courts
sitting in equity to abstain when a case involves both conpl ex
guestions of state |aw and adm nistration of that |aw by a
conpl ex schene of state adm nistrative agencies. FEDIC v.
Sweeney, 136 F.3d 216, 219 (1st Cir. 1998). This witer
agrees with Judge Lovegreen that Defendant’s argument on this

poi nt is unpersuasive.

The Burford abstention doctrine does not apply in this
case because there are no difficult questions of state |aw

i nvol ved. See Guiney v. Roache, 833 F.2d at 1083 (quoting

Exam ning Bd. of Eng’'rs.., Architects and Survevors v. Flores

de Otero, 426 U. S. 572, 598 (1976)(noting that ordering
abstention where a federal constitutional claimwas not
conplicated by an unresol ved question of state |aw would
“convert abstention from an exception to a general rule”)).
Each count of Plaintiff’s Conplaint raises a federal question.

See Colo. River Water Conservation Dist. v. United States, 424

U.S. 800, 815, at n. 21 (1976)(noting that the presence of a
federal basis for jurisdiction may raise the |evel of

justification required for abstention). Plaintiff has not
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present ed any questions of state law for resolution. What is
i nvolved is the construction of a federal court decree.
Therefore, this is not a situation that mkes Burford

abstenti on appropri ate.

This Court acknow edges the inmportant and sensitive
nature of Rhode Island's child welfare programand the Famly
Court’s role regarding children in state care. However, that
is not enough to bring this case within any of the above
abstention doctrines at this tine. See NOPSI, 491 U S. at

2515(quoting Zabl ocki v. Redhail, 434 U.S. 374, 380, n.5

(1978) (“there is no doctrine requiring abstention nerely
because resolution of a federal question may result in

overturning a state policy”)); Guiney v. Roache, 833 F.2d at

1085 (First Circuit unaware of any case where a state court’s
greater sensitivity to state or local conditions justified

federal abstention); Rubin v. Smth, 817 F. Supp. at 992

(abstention due to a | ack of expertise in famly |law matters
is unwarranted where the conpl aint does not request the court
to issue a divorce, alinmony, or child custody decree).
Furthernmore, courts apply the abstention doctrines to allow a
state court to proceed wi thout unwarranted federal
interference. Younger, 401 U S. at 43. |If this Court were to

now abstain fromenforcing its own judgnent, it would either
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render the consent decree a nullity and | eave Plaintiff
wi thout a remedy or be asking the Famly Court to enforce a

federal court order. See United States v. Fisher, 864 F.2d

434, 439 (7th Cir. 1988)(noting a consent decree is a contract
t hrough which the parties deal away their rights to litigate
the nerits of the dispute). This witer is unaware of any
federal court that has abstained so that a state court coul d
essentially enforce a federal judgnment. Such interference in
state court affairs is exactly the activity and ent angl enent
bet ween state and federal courts that the abstention doctrines

work to avoi d.

Finally, even if abstention had been appropriate
initially in this litigation, there is no authority that
supports abstention after the entry of a final judgnent in
federal court. In GQuiney, the First Circuit vacated a
district court’s decision to abstain after a trial on the
merits. 833 F.2d at 1080. \While the Tenth Circuit stated
t hat Younger woul d bar enforcenent of sonme provisions of the
consent decree in Joseph A, the Court did not grant the broad
sweeping relief of vacating the entire decree or dism ssing
t he Conpl ai nt that Defendant requests in this case. See
Joseph A, 275 F.3d at 1273. For the reasons stated above,

principles of federalism provide no basis for vacating the
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SACD in this case.

| V. Concl usion

The Second Anended Consent Decree, presently, is alive
and wel | because when this Court entered that final judgnment
it had both personal and subject matter jurisdiction. Since
the SACD is a resolution of the nerits of this case, there can
be no basis for dism ssing the original Conplaint filed in

this matter.

The next order of business is for the Court to hear
Plaintiff’s notion to adjudge Defendant in contenpt for
failure to conply with the SACD. Since Plaintiff is acting in
a representative capacity for a de facto class (the children
in the care and custody of DCYF), in order to be successful in
prosecuting this notion, Plaintiff will have to prove that
Def endant wilfully violated the SACD with respect to specific
children who are nenmbers of the class. Plaintiff will also
have to show that enforcenment of the SACD with regard to those
specific children does not interfere with Fam |y Court

deci sions or proceedi ngs affecting those children.

It is obvious that this will be an extended and tinme
consum ng process. Undoubtedly, Defendant will need pre-

hearing discovery to determ ne on whose behalf this notion is
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bei ng prosecuted (the real parties in interest) and the facts

of each child s case being relied on.

Ot her issues nay cone to the forefront as this matter
progresses. For exanple, although procedural flaws in the
original Conplaint are no longer in issue, a contenpt hearing
constitutes a new proceeding and this Court will have to
determ ne whether Plaintiff has presented a real case or

controversy. See Powell v. MCormack, 395 U.S. 486, 496

(1969)(“a case is noot when the issues presented are no | onger
‘live’ or the parties lack a |legally cognizable interest in

the outcone”); 31 Foster Children, 329 F.3d at 1263 (finding

clainms of children who were no longer in state custody noot
and thus plaintiff could not satisfy the case and controversy
requi renments). In addition, this Court may have to determ ne
whether it is able to enforce the SACD as witten bearing in
m nd that an order granting injunctive relief nust be specific
and describe in reasonable detail the acts sought to be

restrained. Fed. Rule Civ. Pro. 65(d); See also, AMF Inc. V.

Jewett, 711 F.2d 1096, 1101-02 (1st Cir. 1983)(noting, during
a contenpt proceeding for failure to conply with a consent
decree, that Rule 65(d) nmay bar enforcenment where the decree
is too vague). Determning the breadth of the “enmergency”

exception to night-to- night placenent is at the heart of this
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issue. It may prove to be a daunting task for the Court to

determ ne the paraneters of that exception

In any event, this witer nakes the follow ng
observations for the guidance of the parties. Wen there is a
di spute between two arnms of state governnment, normally,
resolution of that matter is achieved through the political
process by the |legislative and executive branches of
governnent. The third branch is generally ill-equipped to
deal with such matters, and oversee the affairs of a state
agency. However, if the parties cannot resolve their
differences in the usual manner, this Court stands ready to do
what is necessary to bring this long, snoldering controversy

to a final concl usion.

It suffices to say now that this Court is only deciding
today that Defendant’s notions to vacate the Second Anended

Consent Decree and to dism ss this case, hereby, are denied.

It is so ordered

Ronal d R Lagueux
Senior District Judge
January , 2004
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