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Plaintiff Mary Liu ("Liu") was a graduate student at
def endant Provi dence Col |l ege (the "Col | ege”) when, she all eges,
she was sexual | y harassed over the course of one year by
def endant G aconmo Striuli ("Striuli"), who at the tine was a
prof essor at the College. In her Arended Conpl ai nt all eging
federal and state causes of action against both Striuli and the
Col l ege, Liu seeks a nonetary award and equitable relief.
Striuli’s Mdtion for Sunmary Judgnent on all of plaintiff’s
clainms, or, alternatively, Partial Summary Judgnent on sone of
the clains is now before this Court for consideration. Also
before the Court is the College’s Mition for Summary Judgnent as
to all counts asserted against it. For the reasons set forth
below, Striuli’s notion is granted in part and denied in part.
The College’s notion is granted in its entirety.

BACKGROUND

The conpl ex nature of the causes of action asserted by Liu
necessitates a careful review of the facts of the tangled
associ ati ons between these parties. Mny facts are in dispute

regarding the nature of the relationship between Liu and Stri ul



and the actions of relevant characters in this controversy.
Because the task before this Court is to determ ne whether
sumary judgnent is appropriate, the Court nust view the facts on

the record and all reasonable inferences therefromin the |ight

nost favorable to the nonnoving party. See Continental Cas. Co.

v. Canadian Universal Ins. Co., 924 F.2d 370, 373 (1st Gr

1991). Liuis entitled to the benefit of this rule at this stage
of the proceeding and the following recitation of facts has been
constructed with those ground rules in mnd.

Liu, a native of Taiwan, entered the graduate programin
hi story at Providence College in the fall of 1992. She had been
a student in the MB.A programat Johnson & Wales University in
Provi dence, Rhode |sland since 1990 when she first canme to the
United States. Liu was able to study in the United States
because she had applied for and received an F-1 student visa from
the federal governnment that allowed her to reside in this country
whi | e pursuing her education. Liu began working on her Ph.D. in
history in the fall of 1993 and was formally accepted into the
Ph.D. programby the College in the fall of 1994. Wile at the
Col l ege, Liu worked as a graduate assistant in the College’ s
Dom ni can Archives from Septenber 1992 until My 1996.

The series of events which resulted in her first encounter
with Striuli was precipitated by a trip she took in Decenber 1993
wi th her brother, who was also studying in this country, to
Austria where her nother resided. Before |leaving, Liu asked Fr.

Thomas McCGonigle ("Fr. McGonigle"), the Vice President for



Academic Affairs at the Coll ege, whether her inmgration
docunents were in order for her trip abroad. After signing Liu s
Form1-20,' Fr. McGonigle told Liu that she could now | eave the
country.

Li u di scovered, however, that there were problens with her
Vi sa status when she attenpted to return to the United States in
early January 1994. In Vienna, United States inmgration
officials informed her that her F-1 visa had expired. After
several days in Austria, the Anmerican Enbassy issued her a B-2
tourist visa that allowed her to return to the United States.
Liu was unaware at the tinme that the visa she had been granted
was different fromthe F-1 visa that she had previously held.

I n Septenber of 1994, Dr. Donna McCaffrey ("Dr. MCaffrey")
of the H story Departnent |earned that there was a problemw th

Lius visa. The B-2 tourist visa issued by the American Enbassy

1 The Form1-20, officially knowmn as the "Certificate of
Eligibility for Nonimmgrant (F-1) Student Status - For Acaden c
and Language Students"”, is an essential elenent of the
application for adm ssion to the United States of aliens seeking
student visa status. See 8 CF.R 8 214.2(f). The student nust
present this docunment to the proper immgration officials before
a student (F-1) visa will be issued. See id. The FormIl-20 nust
be certified by an official of the college or university that the
student will be attending in the United States. See id. In that
docunent, the school official verifies that the applicant has
been accepted to the school, that the student will pursue a full-
ti me academ c course, that the student has the financi al
resources to conplete the course of study chosen, and that the
student is expected to conplete the course of study by a
specified date. See id. A student who has been admtted to the
United States under an F-1 visa may | eave the country tenporarily
and later return if the Form1-20 has been properly executed by
the appropriate school official. See id. The student may need a
new Form1-20 if there is a material change in her course of
study or if her visa status changes. See id.
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in January was valid for only six nonths and had expired that
sutmmer. Dr. McCaffrey referred Liu to Assistant Registrar Ann
Loom s ("Loom s") because Loom s was a "Desi gnated School
Oficial"? ("DSO') for the Inmigration and Naturalization Service
("INS") at the College. At a neeting on Septenber 30, 1994,
Loom s explained to Liu that she would need to submt a new Form
|-20 to the INS to resolve the problemw th her inmmgration
status. Loom s also told Liu that as a graduate student, she
woul d have to speak with Striuli, who was the DSO who handl ed t he
immgration affairs of graduate students. Striuli, a tenured
prof essor in the Departnment of Mdern Languages who was hired by
the Coll ege nine years earlier, was also the College’s

I nternational Student Advisor ("ISA") at that tine, a post which
required himto act as a liaison between foreign students and the
Col |l ege comunity. Liu, however, had never net Striuli prior to
Oct ober 3, 1994.

At that neeting with Liu, Loom s tel ephoned Striuli and
informed himthat she would be referring a graduate student with
a visa problemto him On October 3, 1994, Liu nmet Striuli for
the first time. They nmet for several hours in Striuli’s office

on canpus to discuss Liu s immgration status. The facts of the

2 Each educational institution that has been approved by the
federal government to receive foreign students must appoi nt
menbers of the school’s adm nistration to serve as "DSO's. See 8
CFR § 214.3(1). INS regul ati ons assign a variety of tasks to
DSCs, including the execution of the FormI-20 for each foreign
student and the recommendati on of students for enploynment off-
campus. See id. § 214.2(f). There were five DSO's at the
College. Striuli and Looms were two of them
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relationship, beginning with the events of the initial neeting
between Striuli and Liu on Cctober 3, are sharply disputed. For
t he purposes of this notion, however, the Court will relate the
remai nder of the facts as they have been alleged by Liu in her
deposition evidence, mndful that Striuli objects to the accuracy
of nost of what Liu poses as fact.

At this October 3 neeting, Striuli prepared, signed, and
handed over to Liu a Form1-20. Liu also signed the format the
meeting. According to Liu, Striuli informed her that her
i mm gration problens made her "technically illegal,” that she
coul d be deported, and that he was the only official at the
Col | ege who coul d hel p her maneuver through the "tricky"
procedures of the INS. Wen Liu began to cry, Striuli sat next
to her and stroked her thigh. Later in the neeting, Striuli told
her that he would have to wite a "noral character letter" on her
behalf to the INS. In order to do so, Striuli said, he would
have to get to know her better. Striuli then asked Liu severa
times if she would go out with him Liu declined each request.

In the days following that first neeting, Striuli repeatedly
asked Liu to go out with him He had obtai ned her class and work
schedul es and contacted her at honme and at work. Striul
expl ained to her that in order to wite the noral character
| etter necessary for the visa application, they needed to spend
time together. Liu finally relented and the two nmet at a bar
soneti ne between Cctober 3 and Cctober 13. At the bar, Striul

ki ssed Liu and stroked her thigh. Liu does not allege that she



specifically objected in any way to these actions.

Sonetime prior to October 13, 1994, Liu met with Professor
Ri chard Deasey ("Deasey"), a nenber of the faculty in the History
Departnment, and Striuli regarding the delay in her visa
application. Deasey testified at his deposition that Liu was
tense at the neeting and felt great anxiety about her immgration
dilemma. Liu clains that throughout early October, Striul
repeatedly told her that she could be deported because of her
illegal status. Dr. MCaffrey recalls Liu telling her during
this time period that she was sure that she woul d be deport ed.

At the neeting, Deasey asked Striuli why Liu had not yet received
a newvisa. Striuli laid the blame on the failure of the INS to
provide himw th the proper forns for the application process.
Deasey | ater explained that he found Striuli’s answers evasive
and that he had the inpression that Striuli was not fulfilling
his duties as DSO adequately.

On Cctober 13, 1994, Liu alleges that Striuli raped her for
the first time. That evening, Striuli tel ephoned Liu at hone and
informed her that he would visit her after his class. After Liu
told himthat she would be busy that evening, Striuli insisted
that he see her that evening. Striuli arrived at Liu s apartnment
|ater that night. Liu had turned off the lights in her apartnent
in an attenpt to trick Striuli into believing that she was not at
home. Undeterred, Striuli rapped on her door and dermanded
entrance. Wen Liu opened the door, Striuli shoved her to the

floor, tore off her outer and under garnents and raped Liu, al



the while repeating: "you want this." After the rape, Liu

di scovered that she had vagi nal bleeding. Striuli, nmentioning
his friendship with Fr. McGonigle, Vice President of Academ c
Affairs, threatened to have her expelled fromthe College if she
reported the rape. Striuli also clainmed to have the power as | SA
to deport her. Liu reports that soon thereafter she "blacked
out."

Liu all eges that she was raped by Striuli again sometine
bet ween Cctober 13 and Cctober 20, 1994 and yet a third tine on
Cct ober 20, the day she went to a gynecol ogi st and began to use
birth control pills. Liu contends that she never willingly
engaged in any intimte acts with Striuli over the course of
their rel ationship.

I n Novenber 1994, Liu's imm gration problemwas resol ved.
Deasey received a formfromhis son, an INS official, in early
Novenber which he believed was the proper application formfor
Lius newvisa. Some tine prior to Novenber 14, Liu net with
Striuli and signed a letter to the INS drafted by him Liu met
with an INS official on Novenber 14 and was told then that her
vi sa had been reinstated.

Liu alleges that Striuli’s abuse continued even after her
i mmgration problemwas settled. Between Novenber 14, 1994 and
July 4, 1995, Liu alleges that Striuli forced her to have sex
with him"at |east one hundred tines.” She alleges that Striul
abused her verbally, by inplying that he could kill her, and
physically, by pulling her hair, twi sting her arnms, and ki cking



her | egs open in order to have sex. Liu continued to attend

cl asses and to report to work in the Archives during this period,
but she maintains that her academ c work and grades suffered as a
result of Striuli’s harassnent.

Liu maintains that at |east two College officials were aware
t hat she was engaged in sone type of intimate relationship with
Striuli between COctober 1994 and August 1995. In the fall of
1994, Herbert D Arcy ("D Arcy"), the College’s Director of
Financial Aid, learned that Liu and Striuli were regularly seeing
each other socially. D Arcy was Striuli’s friend and even
allowed Striuli tolive with himfor several nonths in the fal
of 1994. Exactly what D Arcy knew about the rel ationship between
Liu and Striuli is unclear fromthe record. D Arcy knew that Liu
was a student at the College. But Liu naintains that D Arcy was
a participant in Striuli’s harassnment of her. She contends that
Striuli and D Arcy often in her presence engaged in | ewd banter
regarding femal e students and Striuli’s sexual exploits, know ng
that the comments were offensive to her. According to Liu,

D Arcy told Striuli, also in Liu s presence, that Striuli had no
reason to fear that College officials would | ook askance at his
relationship with Liu because Striuli was tenured.

In stark contrast to Liu’ s version of events, D Arcy
testified at his deposition that he observed Liu and Striuli on
several occasions playing the part of an affectionate couple. He
described a tennis outing in Novenber 1994 that he, Liu, and
Striuli attended. D Arcy testified that the couple held hands,



ki ssed, and seened to have affection for one another. D Arcy
testified at his deposition that this type of conduct was typical
for the couple based on his observations of themin social
settings.

There is al so sonme evidence that Professor Paul O Malley
("O Malley"), Drector of the Gaduate Hi story Program knew of
the relationship. It is unclear fromthe evidence before the
Court on this notion exactly what O Mall ey knew and when he
di scovered it. The evidence does, however, support a finding
that O Malley told a Coll ege sexual harassnent officer who
investigated Liu’ s clainms in Septenber 1995 that he thought the
relati onship was "turbul ent."”

Shortly before Striuli left Rhode Island on a trip to Italy
in early July 1995, Liu nmade plans to nove into a new apartnent
with a roommate. Although she received the keys to this new
apartnent in early July, she had not yet conpletely noved when
Striuli returned on August 13. Wen Liu told Striuli that she
pl anned to nove and wanted to stop seeing him Striuli threatened
to have her deported or expelled fromthe College. Striul
continued to call Liu until she agreed to nmeet himonce nore on
August 20, 1995.

The two arranged to neet at a bookstore in Providence. Liu
arrived first and when Striuli appeared, he inmediately rushed
her away fromthe store. Liu alleges that he forced her to drive
back to her apartnment. Wen they arrived at Liu' s apartnent,

Striuli shoved her inside, forced her to the floor, and cli nbed



on top of her. But then the tel ephone rang and Liu rose to
answer it. Wen Liu refused to tell Striuli who was calling, he
threw a glass at her, which shattered at her feet. Liu testified
that she feared that Striuli mght cut her with the broken gl ass.
After Liu hung up the phone, Striuli insisted that they go to his
apartnent. At Striuli’s apartnment, Liu alleges that he raped her
agai n.

Liu maintains that she continued to insist that their
relationship end. Striuli, however, continued to confront her
over the tel ephone and at her workpl ace, always insisting that
she had no choice in the matter. One of those confrontations
occurred on August 30, 1995 when at about mdnight Striuli cane
to Liu s apartnment and, bangi ng and ki cki ng agai nst her door,
demanded that she let himin. Liu told himto |eave and
threatened to call the police, but Striuli was undeterred unti
the police arrived. The police suggested to Liu that she obtain
a restraining order against Striuli fromthe Rhode Island
District Court.

The next day, Liu filed for a tenporary restraining order
against Striuli. 1In her Conplaint for Protection from Abuse
filed on August 31, 1995 in the Sixth Division of the D strict
Court of the State of Rhode Island, Liu alleged that Striul
coerced her into a relationship by using his status as a Col | ege
official and by threatening to sabotage her inmgration dealings
with the INS. She explained that Striuli physically hurt her by

tw sting her arns and pinning them down agai nst her chest. In
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the Conplaint Liu alleged that Striuli physically hurt her and
coerced her into having an "intimte sexual relationship."

A Tenporary Order for Protection from Abuse was granted by
the District Court on August 31, 1995 enjoining Striuli from
"assaulting, nolesting, or otherwise interfering”" with Liu.
Before the court could hold an adversary hearing on the nerits of
i ssuing a permanent order, the parties agreed to a consent order.
The order was entered by the District Court on October 16, 1995
and essentially extended the terns of the tenporary order for the
duration of Liu s studies at the Coll ege.

On Septenber 1, a Friday, Liu infornmed her work supervisor,
Fr. Ingham that she had a restraining order against Striuli
Fr. Inghamimediately referred her to Fr. McCGonigle. Fr
McGoni gl e’ s assi stant, Rose Pagano ("Pagano"), scheduled Liu to
nmeet with Fr. McGonigle on the next business day, Septenber 5.
Liu related to Pagano the substance of her allegations against
Striuli and Pagano made a copy of the Tenporary Restraining
O der.

On Septenber 5, Liu, acconpani ed by Deasey, nmet with Fr.
McGoni gl e and Gail Dyer ("Dyer"), the College s Sexual Harassnent
O ficer. Liu recounted her version of the facts regardi ng her
relationship with Striuli. Dyer inforned Liu that she had
al ready | aunched an investigation into Liu s clains. Striul
resigned as | SA on Septenber 4, 1995, citing increased
pr of essi onal demands.

During the period of the harassnent, the College had in
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pl ace a Sexual Harassnment Policy that had been adopted on March
17, 1993. The topic of anorous relationships between faculty and
students was addressed by the Policy. It advised agai nst such
rel ati onshi ps even though they nay appear to be wholly
consensual : "[Rlomantic |iaisons should be avoi ded and the
College will provide no | egal defense for any enployee or faculty
menber charged with sexual harassnment in instances where a
romantic |iaison exists and the power relationship is clearly
unequal . "

It is unclear fromthe record how widely distributed the
actual text of this Policy was on canpus. A sunmary of the
Col l ege’s 1993 Policy was included in the Student Handbook for
the years relevant to this lawsuit. The short summary nerely
recites a generic definition of sexual harassnent and provi des a
list of names of College officers to whoma student mght bring a
sexual harassment issue.

The Col | ege adopted a new Sexual Harassnent Policy on
Septenber 11, 1995, several days after Liu net with Fr. MGonigle
and Dyer. The new Policy, while discouraging romantic
rel ati onshi ps between students and faculty, does not warn, as did
the 1993 Policy, that the College will refuse to defend a faculty
menber who is charged by a student with sexual harassnent
foll ow ng an anorous rel ati onship between the two. In her
i nvestigation of Liu s harassnent conplaint, Dyer turned to the
provi sions of this new Policy for guidance on the applicable

standards. The Policy was also the basis for Fr. MGonigle's

12



final determ nation of Liu s conplaint.

After concluding her investigation, which included
interviews of Liu, Striuli, and five other w tnesses, Dyer issued
a report to Fr. MGonigle on COctober 6, 1995. Dyer concl uded
that "[e]ven assuming that Ms. Liu entered into the relationship
reluctantly, the evidence shows that at sonme point soon after it
began, she returned Dr. Striuli’s affections.” But even a
consensual relationship between Liu and Striuli troubled Dyer.
She explained that "[t]he sexual harassnment policy is clear on
this matter. Faculty nmenbers should not becone involved in
romantic relationships with students, especially those over whom
t hey have supervision.” Based on her belief in the inherent
i nappropri ateness of a student-faculty relationship, Dyer
concluded that "there is a reasonable basis to believe that
[Liu s] claimhas sone nerit.” No specific sanction was
recommended by Dyer in her report.

On Cctober 11, 1995, Fr. MGonigle rendered his decision on
Liu s sexual harassment conplaint. He concluded that Striuli’s
actions were "at variance"” with the portion of the 1995 Sexual
Har assnment Policy di scouragi ng anorous rel ati onshi ps between
faculty and students. He also concluded that the rel ationship
had been nutually consensual. Fr. MGonigle decided that a
letter of reprimand for failing "to exercise appropriate
prof essi onal judgnment by entering into a romantic relationship
with a student” was a fitting sanction for Striuli.

Liu responded to this alleged pattern of harassnment by
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filing the instant |lawsuit against both Striuli and the College.?
The Amended Conpl ai nt contains eight counts. Count | alleges a
cause of action against both Striuli and the College for
violation of Title I X of the Education Arendnents of 1972, 86
Stat. 373, as anended, 20 U.S.C. 8§ 1681-1688. Count Il alleges a
cause of action against Striuli under the civil renmedy provisions
of the federal Violence Against Whnen Act, 42 U.S.C. § 13981.
Count 111 alleges a cause of action against both Striuli and the
Col | ege under the Rhode Island Civil Rights Act, RI. Gen. Laws
88 42-112-1to -2. Count |V alleges a cause of action against
Striuli under the Rhode Island Privacy Act, R1. Gen. Laws § 9-1-
28.1. Count V alleges a cause of action against Striuli for
assault and battery under state conmon law. Count VI alleges a
cause of action against Striuli for intentional infliction of
enotional distress under state common aw. Count VII alleges a
cause of action against both Striuli and the Col |l ege for
negligent infliction of enotional distress under state common

law. Finally, Count VIII alleges a cause of action against the

3 This Court has subject matter jurisdiction over this |awsuit
based on diversity of citizenship of the parties. See 28 U S.C
§ 1332(a)(1l). At the time of the filing of the lawsuit, both
defendants were citizens of Rhode Island and the plaintiff was a
| egal resident alien domciled in Massachusetts. The plaintiff
al so all eged an adequate anount in controversy. This Court
woul d al so be justified in exercising jurisdiction over this case
based on federal question jurisdiction because Liu has alleged
federal statutory rights of action against both defendants. See
id. 88 1331 (granting district courts federal question
jurisdiction); 1367(a) (granting district courts suppl enental
jurisdiction over certain state law clains that are "part of the
sanme case or controversy” as a claimfor which the district court
has original jurisdiction).
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Col l ege for negligent hiring and supervision under state common
|aw. Before the Court nowis the College’s Mdtion for Sunmmary
Judgnent as to Counts I, IIl, VII, and VIIl and Striuli’s Mtion
for Summary Judgnment as to all Counts or, in the alternative,

Partial Summary Judgnent as to Counts I, II, IIl, 1V, and VII

Dl SCUSS| ON

St andard of Revi ew
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a summary judgnent notion:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.
I n determ ni ng whether summary judgnent is appropriate, the Court
nmust view the facts on the record and all reasonabl e inferences
therefromin the |light nost favorable to the nonnoving party.

See Continental Cas. Co. v. Canadian Universal Ins. Co., 924 F.2d

370, 373 (1st Cir. 1991). However, a grant of summary judgnment
"is not appropriate merely because the facts offered by the
nmovi ng party seem nost plausi ble, or because the opponent is

unlikely to prevail at trial.” Gannon v. Narragansett Elec. Co.,

777 F. Supp. 167, 169 (D.R 1. 1991). Sunmmary judgnment is only
avai |l abl e when there is no dispute as to any material fact and

only questions of law remain. See Blackie v. Mine, 75 F.3d 716,

721 (1st Cir. 1996). Additionally, the noving party bears the
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burden of show ng that no evidence supports the nonnoving party's

position. See Celotex Corp. v. Catrett, 477 U.S. 317, 325

(1986) .
1. Analysis

A. MOTI ON FOR SUMVARY JUDGVENT BY THE COLLEGE
1. COUNT I: TITLE I X

a. The standard for institutional liability under
Title I X for the conduct of enpl oyees

Liu argues that she may recover damages fromthe Col |l ege for
Striuli’s alleged sexual harassnment through a right of action
inplied fromTitle | X of the Educati on Anendnents of 1972, 86
Stat. 373, as anmended, 20 U.S.C. § 1681-1688. ("Title IX"). The
rel evant text of Title I X provides that "[n]o person . . . shall,
on the basis of sex, be excluded fromparticipation in, be denied
the benefits of, or be subjected to discrimnation under any
education programor activity receiving Federal financial
assistance.” 20 U.S.C. 8§ 1681(a). The statutory |language itself
does not provide a private right of action for victins of sex
bi as at educational institutions. Rather, the express statutory
| anguage contenpl ates adm ni strative enforcenent by enpowering
federal agencies to withhold federal appropriations from
of fendi ng educational institutions. See id. 8 1682 (authorizing
federal agencies to termnate funding to offending institutions
and to use "any . . . means authorized by law' to enforce their
non-di scrim nation regul ations).

There is, however, recourse under Title I X for a private
litigant. The United States Supreme Court has recogni zed an
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inplied private right of action under the statute. See Cannon v.

Uni versity of Chicago, 441 U.S. 677, 717 (1979). The Court

further devel oped the contours of this right of action in

Franklin v. GmMnnett County Public Schools, 503 U.S. 60 (1992).

In Franklin, the Court instructed that a school can be held
Iiable for nonetary damages for the sexual harassnent of a
student by a teacher. See id. at 73-76. Specifically, the Court
deci ded that a school district could be liable for nonetary
damages when intentional discrimnation was proven and that a
pattern of sexual harassnment by a teacher qualified under that
standard. See id.

Left undefined by the Court until recently, however, were
the exact |egal standards for institutional liability under Title
| X to be applied by the |l ower courts. Those standards were

finally charted by the Court in Gebser v. Lago Vista |ndependent

School District, 118 S. C. 1989 (1998). That case is

controlling here on the question of the College’s liability under
Title I X

I n Gebser, a high school student brought a sexual harassnent
| awsuit agai nst her teacher and her school district, basing her
cl ai m agai nst the school district in part on Title I X. See id.
at 1993. The student had been involved in an intimte sexual
relationship with the teacher during the school year. See id.
The plaintiff adduced no evidence that officials of the school
district were aware of this sexual relationship, although the

principal of the plaintiff’s school had received conplaints from
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two parents concerning offensive remarks nmade by the teacher in
his classroom See id. The plaintiff argued that the school
district should be held liable for the teacher’s actions based on
two theories.

First, the plaintiff argued that a school district is |liable
for damages under Title | X by application of the doctrine of
respondeat superior. See id. at 1995. This theory, based on a
policy announcenment fromthe United States Departnent of
Education, would hold school districts |iable where the teacher
is " ‘aided in carrying out the sexual harassnent of students by
his or her position of authority with the institution.” " 1d.
(quoting Ofice of Civil R ghts, Dep’t of Educ., Sexual
Har assnment Pol i cy CGui dance, 62 Fed. Reg. 12034, 12039 (1997));

see al so Restatenment (Second) of Agency 8 219(2) (1958)

(di scussing the "aided by agency" theory of respondeat superior
liability). Second, the plaintiff argued for a constructive
notice standard that would inpose liability on a school district
if officials "should have known" about the harassnment. See
Cebser, 118 S. . at 1995. Both theories were rejected by the
Court in favor of a standard that only recognizes a far nore
narrow range of institutional liability for an enpl oyee’s
actions.

The standard for institutional liability adopted by the
Cebser Court is an exacting one which rejects entirely liability
based on constructive notice or apparent authority principles.

The Gebser hol ding i s unanbi guous:
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[1]n cases |ike this one that do not involve official policy

of the recipient entity, we hold that a damages renmedy w ||

not lie under Title I X unless an official who at a m ni mum

has authority to address the alleged discrimnation and to

institute corrective neasures on the recipient’s behalf has

actual know edge of discrimnation in the recipient’s

prograns and fails adequately to respond.

We t hink, noreover, that the response nust anount to

del i berate indifference to discrimnation.
Id. at 1999. The Court explained that it sought to avoid a rule
that mght result in holding educational institutions |iable for
t he i ndependent actions of their enployees. See id.

Liu, unwilling to concede defeat on the Title I X claim
agai nst the Col |l ege, advances two rejoinders in an attenpt to
sal vage her cause of action. First, she argues that the Suprene
Court intended the CGebser standard to apply only to clains of
"hostile environnment” sexual harassment and not to actions
alleging the "quid pro quo"” variety of harassnent. Next, Liu
argues that the facts of her case fit within the narrow confines
of the Gebser standard. Neither contention can rescue her Title
| X cl ai m agai nst the Coll ege.

The Suprene Court has downpl ayed the val ue of the sexual

harassnment | abels "hostile environment” and "quid pro quo." See

Burlington Indus., Inc. v. Ellerth, 118 S. C. 2257, 2265 (1998)
(explaining that the ternms are not controlling on the vicarious
liability issue). Nevertheless, the Court has acknow edged t hat
the terns are hel pful in categorizing two broad categories of
sexual harassnment. See id. (explaining that the terns are not
irrelevant "when there is a threshold question whether a

plaintiff can prove discrimnation in violation of Title VII1").
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Cenerally, a plaintiff alleges quid pro quo harassnment when the
plaintiff clains that "a tangi bl e enpl oynent action resulted from
a refusal to submt to a supervisor’s sexual demands."” [d. A
hostil e environnment sexual harassnent case is one in which the
supervisor’s threats or offensive conduct are severe or

pervasive, but the threats are unfulfilled. See id. Liu,

Wi t hout success, attenpts to resuscitate her action with a theory
commonly asserted by sexual harassnent plaintiffs relying on
Title VII, but recently rejected by the Suprene Court in the
context of Title IX institutional liability. She posits that
vicarious liability should be inposed on an enpl oyer
automatically if the plaintiff can prove a case of quid pro quo

harassnent. See Faragher v. Cty of Boca Raton, 118 S. C. 2275,

2293 (1998) (holding that an enployer has no affirmative defense
to vicarious liability in a Title VIl suit "when the supervisor’s
harassnment cul m nates in a tangi ble enpl oynent action”). Liu
mai ntai ns that Gebser did not affect this rule because in that
case the Court addressed only hostile environnent clainms, while
her allegation is based on quid pro quo harassnment. Therefore,
she argues, a holding of vicarious liability against the College
is conpelled by resort to the rules comonly applied to quid pro
quo harassment cases.

The gaping hole in plaintiff’s argunment, however, is that
t he Gebser opinion nakes no distinction between the two types of
sexual harassnent clainms in the Title I X context. In fact,

neither termis nentioned in the opinion. The Court’s broad
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| anguage, quoted above, applies to both types of harassnent in

Title | X cases. See Cebser, 118 S. C. at 1999. This concl usion

has been reached by several federal courts that have ruled on
Title I X sexual harassnment clainms since the Court issued the

Cebser decision. See Mdirse v. Regents of the Univ. of Col orado,

154 F. 3d 1124, 1127 (10th Cir. 1998) (stating that the Gebser
rule applies if plaintiffs "were subjected to quid pro quo sexua
harassnment or subjected to a sexually hostile environnent");

Klenmencic v. Chio State Univ., 10 F. Supp.2d 911, 918-21 (S.D.

Chio 1998) (applying the Gebser rule to a quid pro quo sexual
harassment claim; Burtner v. College, 9 F. Supp.2d 852, 856-57

(N.D. Onhio 1998) (applying the Gebser rule to a quid pro quo
sexual harassnment claim. Liu has failed to cite, and this Court
has been unable to identify, any case holding to the contrary.
b. Application of the Gebser rule to Liu s claim

In applying the Gebser rule to the facts of this case, it is
clear that Liu has failed to satisfy the Suprenme Court’s test for
i mposition of vicarious liability on the College. Liu nust first
denonstrate that an official of the College who had "authority to
take corrective action" had actual know edge of the harassment by
Striuli. Gebser, 118 S. C. at 1999. She has failed to do so.
The best that Liu can do is to argue that both D Arcy and
O Malley qualify as officials whose actual know edge of the
rel ati onship between herself and Striuli nust be inputed to the
Coll ege. This reasoning fails on two counts.

First, Liu has not adduced sufficient evidence to
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denonstrate that either D Arcy or O Mall ey had actual know edge
of Striuli’s alleged sexual harassnent. Although there is

evi dence that D Arcy knew of the sexual nature of the

rel ati onship between Liu and Striuli, there is no evidence that

D Arcy had actual know edge that the relationship was anyt hing
but mutually consensual. Liu clainms that D Arcy was often in the
conpany of Striuli and herself during the fall of 1994 and the
spring of 1995, however, Liu does not allege that she ever
attenpted to tell D Arcy that her relationship with Striuli was
abusive or coerced. Liu alleges that Striuli nmade | ewd conments
regarding femal e students in her and D Arcy’ s presence. She does
not allege that she objected in any way to those comments.
However, assunming that |lewd comments were nade, they al one would
be a totally inadequate basis for finding that D Arcy had act ual
know edge of sexual harassment of Liu by Striuli. Finally, Liu
argues that given the lewd comments by Striuli and the very fact
that Liu was then a student, D Arcy "shoul d have known" that the
rel ati onship was abusive. This constructive notice argunent is
patently inadequate under the CGebser standard which requires
actual know edge of the harassnent.

Vicarious liability al so cannot be foisted upon the Coll ege
through D Arcy’s all eged inaction because he is not an official
of the College "with authority to take corrective action to end
the discrimnation.” GCebser, 118 S. C. at 1999. D Arcy, as
Director of Financial Aid, was not a supervisor of Striuli nor

was he an official who had the authority to police relationships
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bet ween faculty and doctoral students. D Arcy had no power to
di scipline or even to question Striuli about the relationship.
|f, as Liu argues, D Arcy had a duty under the College’s sexual
harassnment policy to report to the appropriate authority his
knowl edge of Striuli’s relationship with Liu because it may have
vi ol ated the prohibition on anorous faculty-student |iaisons,
this duty was no nore than that which every enpl oyee of the
Col l ege had. Such a duty to report information to appropriate
authorities is plainly not an "authority to take corrective
action" because the report itself could not have ended the
di scrim nation.

For simlar reasons, institutional liability cannot be based
on O Mall ey’ s know edge of the relationship. Although O Mll ey
at one point described the relationship between Striuli and Liu

as "turbulent,” Liu has produced no evidence that denonstrates
that O Mall ey knew the relationship was abusive or nonconsensual .
In fact, Liu has not produced any other evidence that indicates
what O Mal | ey knew about the relationship, other than his
characterization of the relationship as "turbulent” in Septenber
1995, after the rel ationship had ended. Furthernore, as
Director of the G aduate History Departnent, O Malley had no
supervisory authority over Striuli, a professor in the Departnent
of Modern Languages and, therefore, O Malley |acked the type of
authority required by CGebser.

Liu has failed entirely to denonstrate a cause of action

under the standard enunci ated by the Suprene Court in Cebser for
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vicarious liability under Title I X. Therefore, the College’s
Motion for Sunmary Judgnent as to Count | is granted.
2. COUNTS VII & VII1: NEGI GENCE

a. The elenents of a negligence cause of action

Two separate counts against the College in Liu s Anended
Conmpl ai nt are based on negligence theories. The two causes of
action are | abeled negligent infliction of enptional distress, a
claimal so asserted against Striuli, and negligent hiring and
supervision. Both clains founder on an essential elenent of any
cause of action grounded in negligence: proof that the defendant
commtted acts which constitute a breach of a duty owed the
plaintiff.

It is hornbook |aw that to establish a cause of action for
negl i gence, the plaintiff nust denonstrate that the defendant
owed the plaintiff a legal duty, that the defendant breached that
duty, that the breach factually and legally caused the plaintiff
harm and that the plaintiff suffered a denponstrable | oss

therefrom See Splendorio v. Bilray Denplition Co., 682 A 2d

461, 466 (R 1. 1996); W Page Keeton et al., Prosser & Keeton on

The Law of Torts 8§ 30, at 164-65 (5th ed. 1984). Analysis of a

negli gence claimby a court nmust begin with the identification of
a legal duty owed by the defendant to the plaintiff to avoid
commtting negligent acts which mght harmthe plaintiff in a
tangi ble way. |[If there is no duty owed the plaintiff, there is

no liability for harmcaused. See Swajian v. General Mtors

Corp., 559 A 2d 1041, 1046 (R 1. 1989) ("It is axiomatic to tort
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law that this duty goes to the very existence of liability.
One cannot logically be held Iiable for breach of a nonexi stent
duty."). Underlying the anorphous term"duty"” is the | egal

concept of forseeability. See Banks v. Bowen's Landi ng Corp.

522 A 2d 1222, 1225 (R 1. 1987). \Were the risk of injury to a
party is reasonably foreseeable, the law will inpose a duty upon
t he defendant to take reasonable steps to avoid that injury; in
short, the potential risk is the measuring stick for the scope of

the duty. See Builders Specialty Co. v. Goulet, 639 A 2d 59, 60

(R1. 1994); see also Palsgraf v. Long Island R R, 162 N E 99,

100 (N. Y. 1928) (Cardozo, C. J.) ("The risk reasonably to be
per cei ved defines the duty to be obeyed, and risk inports
relation; it is risk to another or to others within the range of
appr ehension. ™).
b. Negligent hiring under Rhode Island | aw
The Rhode Island Suprene Court has announced that an
enpl oyer owes certain third parties a duty to protect themfrom

harnms inflicted by the enployer’s workers. See Wlsh Mqg. v.

Pinkerton’s, Inc., 474 A 2d 436, 440 (R I. 1984). Under this

formul ati on of the enployer’s duty, liability for the harnfu
acts of enployees is not prem sed on the doctrine of respondeat
superior, but on a separate affirmative duty owed by the enpl oyer
to third persons who nay reasonably be expected to cone into

contact with the enpl oyees. See Mainella v. Staff Builders

| ndus. Servs., Inc., 608 A 2d 1141, 1144-45 (R 1. 1992);

Rest at enent (Second) of Agency 8 213 (1958); Restatenent (Second)
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of Torts § 302B cmt. e (1965).

The Rhode Island Suprenme Court has defined this independent
duty in the following manner: "Liability of the enployer is
prem sed on its failure to exercise reasonable care in selecting
a person who the enpl oyer knew or shoul d have known was unfit or
i nconpetent for the enploynment, thereby exposing third parties to

an unreasonable risk of harm" Wlsh Mg., 474 A 2d at 440. The

Wl sh Court explained that this duty lasts for the duration of

t he enpl oyee’s tenure with the enployer, affirm ng that enployer
liability can al so be found in a breach of the "duty to retain in
its service only those enpl oyees who are fit and conpetent.” |d.
at 441 (explaining that this extended duty enconpasses causes of
action for negligent supervision, negligent training, and
negl i gent assi gnnent).

There can be no doubt that as a natter of |law, the College
owes its students a duty to enploy faculty and staff who are not
reasonably foreseen to be dangers to the well-being of the
student body. Liu' s negligence clains, however, fail to pass
nmust er under the summary judgnent standard because she has not
adduced enough evi dence upon which a reasonable jury could
conclude that the Coll ege breached that duty. Liu has presented
no evidence at all that underm nes the process by which the
College hired Striuli nine years before the all eged harassnent.
Furthernore, Liu has failed to even allege that there were facts
in existence about Striuli at the tinme of his hiring which would

have given the College a reason to believe that Striuli was a
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sexual harassnment risk. See Rodrigues v. Mriam Hosp., 623 A. 2d

456, 464 (R 1. 1993) (holding that the plaintiff must produce
evi dence indicating that a further inquiry by the enpl oyer would
have reveal ed facts that would have alerted the enployer to the
danger of hiring the enployee). No cause of action for negligent
hiring can be maintained by Liu.

c. Negligent supervision under Rhode Island | aw

Liu s claimof negligent supervision fares no better. Even
when the facts are viewed in the |light nost favorable to Liu,
this Court nust conclude that she has adduced no evidence
substantiati ng her charge that the College failed to do sonething
that a reasonable institution of higher education would have done
to prevent the alleged harassnment by Striuli. 1In support of her
negl i gent supervision claim Liu stretches past the breaking
poi nt the Rhode Island case that first inposed such liability on
an enpl oyer, as di scussed bel ow.

The Rhode Island Suprenme Court established an enpl oyer’s
liability for negligent supervision in a case involving a rookie
ni ght wat chman who had been assigned by his enployer the task of
guardi ng a val uable quantity of gold for a client of the

enpl oyer. See Welsh Mqg., 474 A .2d at 438. |In that context, the

Rhode Island Suprenme Court held that the enployer could be |iable
for theft by the watchman where there was evidence that the
twenty-one year old guard had not been trained properly and was

| eft unsupervised for long periods of tine to guard the |arge

cache of precious netal. See id. at 443. The extent of the
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enpl oyer’s duty to supervise, according to the Wl sh Court, was
defined by the nature of the job to which the enpl oyee was
assigned. In Welsh, a young and i nexperienced guard was gi ven
"the sensitive task of guarding large quantities of gold." |Id.
at 441. The Rhode Island Supreme Court held that the enpl oyer
had breached its duty by failing to prepare and supervise the
enpl oyee for the very task to which it assigned him See id. at
443.

Liu has failed to adduce any evidence that the Coll ege
commtted negligent acts in supervising Striuli. Liu rests her
entire cause of action for negligent supervision on one neager
runmor: a deposition statenment by Deasey describing a
conversation he had with the President of the College when Liu's
all egations had first conme to light. At the deposition, Deasey
clainmed that the President of the College acknow edged that
"there had been earlier conplaints"” about Striuli. Deasey said
not hi ng nore of substance in his deposition regarding the
Col | ege’ s know edge of harassnent by Striuli. The inadequacies
of this evidence are obvious. This fragnmentary bit of hearsay is
entirely lacking in content and context. The nature of the
al l eged conplaints is unknown as well as their timng,
seriousness, and nunber. No evidence produced by Liu nakes nore
pl ausi bl e the conclusion that the conplaints related to sexual
harassnment than to cl assroom conpetence or any ot her subject.

Al t hough this Court does not demand that a plaintiff opposing a

nmotion for summary judgnment prove all of the facts which would
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support her cause of action, a claimof negligent supervision
requires nore evidence to survive the College’ s Mtion for
Summary Judgnent than a solitary opaque runor.

Under the facts of the case sub judice, the Wl sh decision
provides little support for Liu's claim Unlike the enployer of
a young ni ght watchman, a college is not expected to literally
wat ch over the shoulders of its tenured faculty. Striuli was
neither Liu s professor nor her supervisor. |In order for a
reasonable jury to find that the College was negligent inits
supervision of Striuli, this Court would have to expand beyond
all reason the duty owed by the College. The duty that Liu would
have this Court inpose upon the College, a duty that enconpasses
a requirement that the College nmust take affirmative steps to
i nvestigate the exact nature of each relationship between a
faculty nenber and a student, is clearly beyond the scope of the
Wel sh decision. This Court declines Liu's invitation to so
di stort the Wl sh standard.

Liu has done little nore than allege that the Coll ege was

negl i gent. "Mere al l egations, or conjecture unsupported in the
record, are insufficient to raise a genuine issue of materi al

fact.” " Horta v. Sullivan, 4 F.3d 2, 8 (1st G r. 1993) (quoting

August v. Ofices Unlimted, Inc., 981 F.2d 576, 580 (1st G r

1992)). The evidence that Liu has marshaled in support of the
breach of duty el enent of her negligence clainms does not rise
above the "nmere scintilla"” standard for neasuring the sufficiency

of the plaintiff’s evidence on a notion for summary judgnent.
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See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986)

("The mere existence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient; there nust be evidence
on which the jury could reasonably find for the plaintiff.").

Li ke the claimof negligent hiring, the cause of action for
negl i gent supervision fails.

d. Negligent infliction of enotional distress under
Rhode Island | aw

An extended analysis of the elenents of Liu s third theory
of negligence, negligent infliction of enotional distress, is
unnecessary because it also is insufficient due to Liu s conplete
failure to produce any evidence that the Coll ege breached its
duty to her, as discussed above in the analysis of her cause of
action for negligent hiring and supervision. As for each of the
negl i gence causes of action, it is not enough for Liu to allege
that the Coll ege "should have known" that Striuli was sexually
harassing her. Liu nust point to specific facts in the record
whi ch woul d all ow a reasonable jury to conclude that the Coll ege
shoul d have di scovered evidence of Striuli’s alleged acts of
sexual harassnent. She has not done so.

Nei ther of Liu s causes of action against the Coll ege based
on negligence can withstand the Col |l ege’ s dispositive notion.

The Coll ege’s Motion for Summary Judgnent is therefore granted as
to Counts VII and VIII.
3. COUNT Il1l: RHODE | SLAND CIVIL RI GHTS ACT

In her final claimagainst the College, Liu seeks to inpose

vicarious liability under the Rhode Island Cvil R ghts Act of
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1990 ("RICRA"), R 1. Gen. Laws 88 42-112-1 to -2, on the
institution for Striuli’s allegedly harassing conduct. No

deci sion of the Rhode Island Suprene Court speaks directly to
this issue. In fact, there is precious little case |aw
addressing the scope of RICRA in any respect. This Court,
therefore, will analyze useful state and federal authorities in
order to shape an inforned prediction of how the Rhode Island
Suprene Court would answer the question before the Court. See

Spurlin v. Merchants Ins. Co., 57 F.3d 9, 11 (1st G r. 1995)

(expl aining that when state authorities do not directly answer
the question in controversy, the federal court nust nake its
"best guess" as to what the state court would hold).

RI CRA was created as a direct response to the United States

Suprene Court’s decision in Patterson v. MlLean Credit Union, 491

U S 164 (1989). See Ward v. City of Pawtucket, 639 A 2d 1379,

1381 (R 1. 1994) (explaining that RICRA was enacted in response
to Patterson’s narrow interpretation of 42 U S.C. 8§ 1981). 1In
Patterson, the United States Suprene Court held that the federal
Cvil Rights Act of 1866, 42 U.S.C. 8§ 1981, protects against
racial discrimnation in the formati on of contracts only and not
in the subsequent nodification and performance of contracts. See
Patterson, 491 U.S. at 171. Rhode Island soon thereafter enacted
RI CRA which provides that "[a]ll persons within the state,

regardl ess of race, color, religion, sex, disability, age, or
country of ancestral origin, shall have . . . the sane rights to

make and enforce contracts . . . ." R1l. Gen. Laws 8§ 42-112-
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1(a). The statute adopts a nore expansive definition of
contractual rights than does federal § 1981 under the Patterson
Court’s interpretation. The Rhode Island statute defines those
rights to include "the maki ng, performance, nodification and
term nation of contracts . . . and the enjoynent of all benefits,
terms, and conditions of the contractual and other
relationships.” 1d. § 42-112-1(b).

These civil rights are enforceable by a private right of
action expressly authorized by the statute: "A person whose
rights under the provision of 8 42-112-1 have been vi ol ated may
commence a civil action for injunctive and other appropriate
equitable relief, and for the award of conpensatory and exenpl ary
damages.” 1d. 8 42-112-2. The statute also provides that an
"aggrieved person” who prevails in such an action may recover
reasonabl e attorneys’ fees. See id.

This Court rejects Liu s contention that the Coll ege can be
hel d vicariously liable under RICRA. Liu would have this Court
inmport into its analysis of liability under RICRA, enacted in
1990, the standards used for enployer liability under federal
Title VIl case | aw devel oped by the United States Suprene Court
in 1998. |If this Court were to establish such liability on the
facts of this case, it would be expandi ng beyond recognition the
rules of enployer tort liability that have been repeatedly
applied by the Rhode Island Suprene Court for decades.

This Court holds that although the Rhode Island Suprene

Court has never addressed the issue, if faced with the question,
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it would likely conclude that RI CRA can be violated only by

i ntentional discrimnation, and not by nmere negligent acts. This
conclusion is reached by resort to federal case law interpreting
the federal counterpart to RICRA, 42 U S.C. 8§ 1981. These

deci sions of the federal courts hold that § 1981 nay only be

violated by intentional discrimnation. See General Building

Contractors Ass’'n v. Pennsylvania, 458 U S. 375, 391 (1982);

Alexis v. McDonald s Restaurants, 67 F.3d 341, 346 (1st G r

1995). Limting violations of RIRCRAto intentional acts
necessarily forecloses vicarious liability for R CRA violations
gi ven Rhode Island’ s | aw on the doctrine of respondeat superior.
Under the traditional tort rule recognized in Rhode Island,
an enployer generally is not liable for the intentional tortious

conduct of an enployee. See Drake v. Star Market Co., 526 A 2d

517, 519 (R I. 1987); Labossiere v. Sousa, 143 A 2d 285, 287

(R 1. 1958); Bryce v. Jackson Diners Corp., 96 A 2d 637, 639

(R 1. 1953); Keeton et al., supra, 8§ 70, at 505-07 (explaining
that vicarious liability attaches only when an enpl oyee’s
intentional torts were commtted in furtherance of the enployer’s
business). There is at | east one commonly recogni zed exception
to this general rule, however. An enployer may be liable for the
intentional tort of an enployee if the tort was commtted while
"performng a duty in the course of his enploynent and by express
or inplied authority fromthe enployer." Drake, 526 A 2d at 519.
Typically, an enployer held |iable under this exception to the

general rule was aware, or should have been aware, that the
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nature of the enpl oyee’s official tasks involved a substanti al
risk that the enployee mght inflict upon a third party an
intentional tort in the course of furthering the enployer’s
busi ness. See Bryce, 96 A 2d at 640. No other exception has
been recogni zed by the Rhode Island Suprene Court for hol ding
enpl oyers vicariously liable for the intentional torts of their

enpl oyees. See Pride Chrysler Plynouth, Inc. v. Rhode Island

Mot or Vehicle Dealers’ License Conmin, 721 F. Supp. 17, 23

(D.R 1. 1989) (acknow edgi ng that under Rhode Island | aw an
enpl oyer can be held liable for an enployee’s intentional torts
only under the exception recognized in Drake).

Sone enpl oyers have been held |iable under negligence
theories for enployees’ intentional torts. As discussed above,
t he Rhode Island Suprenme Court has recogni zed enpl oyer liability

for negligent hiring, training, and supervision. See Miinella v.

Staff Builders Indus. Servs., Inc., 608 A 2d 1141, 1144 (R 1.

1992); Welsh Mg. v. Pinkerton’s, Inc., 474 A 2d 436, 440-41

(R 1. 1984). However, the Coll ege cannot be |iable under RI CRA
under such a theory because this Court has already decided that
the Coll ege commtted no negligent acts with respect to Striuli’s
enpl oynent .

The express | anguage of RICRA's private right of action
provi si on does not shed any |light on the question of vicarious
enployer liability. See RI1. Gen. Laws § 42-112-2 (granting a
right of action to those who have been denied their rights under

the statute). G ven the reluctance of the Rhode Island Suprene
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Court to hold enployers |iable absent enpl oyer negligence or an
act in furtherance of the enployer’s business, this Court can
only conclude that the Rhode Island Suprenme Court woul d not
i mport theories of vicarious liability into RRCRA in this type of
case. Therefore, the College’s Mdtion for Sunmary Judgnent as to
Count 111 is granted.

B. MOTI ON FOR SUMVARY JUDGVENT BY STRI ULI
1. RES JUDI CATA DEFENSE

Before dealing with Striuli’s specific assaults on
particul ar counts contained in Liu s Anended Conpl aint, the Court
will first address a gl obal defense raised by Striuli that
targets all of the counts charged against him In an attenpt to
forestall consideration of Liu s Anrended Conplaint on the nerits,
Striuli argues that all of the causes of action contained in
Liu s pleading are barred by the doctrine of res judicata. This
anbi ti ous broadside msses its mark entirely.

According to Striuli, the clains against himcontained in
the lawsuit sub judice are barred by res judicata because Liu
shoul d have included all of themin the action she commenced on
August 31, 1995 in the Rhode Island District Court for a
tenporary order of protection. The proceeding before the Rhode
| sland District Court was brought pursuant to a special statutory
schenme all ow ng for speedy access to the courts for victinms of
donmestic violence. See R 1. Gen. Laws 88 8-8.1-1 to -8.

Al though Striuli has styled his defense as res judicata, the

nore precise description of his challenge is claimpreclusion.
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When used as a general term res judicata enconpasses two
distinct theories of preclusion: claimpreclusion and issue
preclusion. The definitive distinction between these theories is

expl ai ned by the Restatenent (Second) of Judgnments 88 24 (claim

preclusion), 27 (issue preclusion) (1982), a source recogni zed as
authoritative on the doctrine of res judicata by both the Rhode

| sl and Supreme Court and the United States Court of Appeals for
the First Grcuit, see Eigabri v. Lekas, 681 A 2d 271, 275-77

(R1. 1996); United States v. Anerican Heart Research Found.,

Inc., 996 F.2d 7, 11 (1st G r. 1993).
Claimpreclusion acts to bar fromre-litigation clains that
were actually litigated in a prior lawsuit or that could have

been litigated in that prior |lawsuit. See Rhode I|sland Student

Loan Auth. v. NELS, Inc., 600 A 2d 717, 720 (R 1. 1991). The

general rule of claimpreclusion is authoritatively stated in the

Rest at enent  (Second) of Judgnents: "Wien a valid and fina

personal judgment is rendered in favor of the plaintiff: (1) The

plaintiff cannot thereafter maintain an action on the original

claimor any part thereof Rest at enent ( Second) of

Judgnents § 18. The doctrine of claimpreclusion bars nore than
just the original cause of action brought by the plaintiff, it

al so bars "all rights of the plaintiff to remedi es agai nst the

defendant with respect to all or any part of the transaction, or
series of connected transactions, out of which the action arose.”
Id. 8 24(1). In order to invoke the preclusive effect of a prior

suit, the party raising a claimpreclusion defense nust
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denonstrate that ‘there exists identity of parties, identity of

i ssues, and finality of judgnent in an earlier action.’

Gaudreau v. Bl asbalg, 618 A 2d 1272, 1275 (R 1. 1993) (quoting In

re Sherman, 565 A 2d 870, 872 (R 1. 1989)).
Claimpreclusion is not, however, a wholly-inflexible |egal

doctrine. The Restatenent recogni zes several broad exceptions to

the general rule. See Restatenent (Second) of Judgments § 26

(listing exceptions). One of those exceptions provides that:

When any of the follow ng circunstances exists, the general
rule of 8 24 does not apply to extinguish the claim and
part or all of the claimsubsists as a possible basis for a
second action by the plaintiff against the defendant:

(d) The judgnent in the first action was plainly
inconsistent with the fair and equitable inplenmentation
of a statutory or constitutional schene, or it is the
sense of the schenme that the plaintiff should be
permtted to split his claim.

Id. 8 26(1)(d). An illustration of this exception provided by

the Restatenent editors involves a summary proceeding for

repossession. 1In the exanple, a landlord brings a sunmary action
for repossession of land froma tenant who has failed to pay

rent. See id. 8§ 26 cmt. e, ill. 5. In a separate, l|later action,

the |l andl ord sues for payment of rent past due. The Restatenent
editors conclude that the second action is not precluded if the
statutory schene under which the | andlord brought the first
action discloses an intention to provide an expedited procedure
for reclaimng | and wi thout foreclosing other possible causes of
action. See id. That exception is applicable to the special
summary proceedings initiated by Liu for a protective order.
Upon the advice of the police officers who responded to her
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call for help the night Striuli cane to her door demanding to be
let in, Liufiled a conplaint for a restraining order in the
Rhode Island courts. The Rhode Island statute provides that "[a]
person suffering fromdonmestic abuse” may file a conplaint for a
protective order. See RI. Gen. Laws 8 8-8.1-3. Subject matter
jurisdiction for protective order proceedings is vested in the
District Court of the State of Rhode Island. See id. § 8-8.1-2
("Proceedi ngs under this chapter shall be filed, heard, and
determined in the district court of the division in which the
plaintiff resides.”). Tenporary protective orders, granted ex
parte, are also allowed by the statute under certain
circunstances. See id. 8 8-8.1-4. The district court may inpose
inits discretion a range of restrictions on a donestic abuser,
see id. 8 8-8.1-3, after finding that the petitioner was the
victimof domestic abuse, as defined by the statute, inflicted by
the target of the order, see id. 8§ 8-8.1-1(3) (defining donestic
abuse).

The statutory schenme under which Liu initiated her first
suit against Striuli is designed to provide victins of donmestic
vi ol ence quick access to the courts for protective orders. See
id 8 8-8.1-4 (allowing for ex parte tenporary protective
orders); see also Catherine F. Klein & Leslye E. Ol off,

Providing Legal Protection for Battered Wonen: An Anal ysis of

State Statutes and Case Law, 21 Hofstra L. Rev. 801, 1052 (1993)

("These rel axed procedures to avoid delay in issuance or

i npl enentation of the order are essential in cases of donestic
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vi ol ence, where the victims enmergency needs predomnate.”). 1In
addition to allowing ex parte determ nation of a tenporary
protective order, other features of the protective order Act that
evidence a legislative intention to provide speedy access to the
courts include the waiver of filing fees for those unable to pay
them and the lack of a m nimum residency requirenent for the
petitioner. See R 1. Gen. Laws 8 8-8.1-2. Furthernore, a
conplaint for a tenporary order may be filed "[w] hen the court is
unavail abl e after the close of business"” before "any avail abl e
district court judge" in an ex parte proceeding. |d. § 8-8.1-
4(b)(1).

Most inportantly, the statute itself sanctions splitting a
cause of action. The Act declares: "Any proceedi ngs under this
chapter shall not preclude any other available civil or crimnal
remedies.” 1d. 8 8-8.1-2. This statutory schene, intended to
provi de victins of donmestic abuse protection frominmediate
physical harm is just the type of |egal proceeding neant to be

exenpted fromthe claimpreclusion rules by the Restatenent. See

Rest at enent (Second) of Judgnents 8§ 26(1)(d). Like the sunmary

statutory proceeding for eviction discussed in the Restatenent
illustration, the protective order Act is designed to resolve a
single, imediate concern of the petitioner w thout foreclosing
the possibility of judicial relief on other issues. Liu sought
the protection of the statute under the advice of |ocal police

of ficers responding to her call on the night Striuli attenpted to

force his way into her apartnent. Under these circunstances, and
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given the public policy underlying the statute, it would be
inequitable to maintain that Liu should have joined to this
sumary protective proceeding all state and federal clains that
she may have had. Therefore, Striuli’s Mtion for Summary
Judgnent as to all counts based on the general defense of res
judicata is deni ed.
2. COUNT I: TITLE I X

In addition to her attenpt to hold the College Iiable under
Title I X for Striuli’s alleged sexual harassnent, Liu also argues
that Striuli can be held accountable individually under that
statute. There is no nmerit in Liu s argunent. The United States
Court of Appeals for the First Crcuit has forecl osed hol di ng
individuals liable under Title I X in their personal capacities.

See Lipsett v. University of Puerto Rico, 864 F.2d 881, 901 (1st

Cir. 1988).
In Lipsett, a medical resident brought a suit against the
public university hospital at which she trained and agai nst
i ndi vi dual doctors who sexual |y harassed her on the job. See id.
at 884. In discussing the liability of the doctors in their
i ndi vi dual capacities for sexual harassnment under federal | aw,
the Court of Appeal s expl ai ned:
In inplying a cause of action under Title I X, the Suprene
Court has considered only actions agai nst the educati onal
institution itself. Cannon v. University of Chicago, 441
US 677, 99 S. C. 1946, 60 L. Ed. 2d 560 (1979).
Accordingly, the separate liability of the supervisory

officials at the University nmust be established, if at all,
under section 1983, rather than under Title I X

Li psett, 864 F.2d at 901.
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The Lipsett decision is controlling in this circuit on
Striuli’s liability and, therefore, he cannot be held liable
individually under Title I X. Nearly all other federal courts
t hat have reached the issue have also held that Title I X
recogni zes no individual liability for sexual harassnment in an

educational setting. See Smith v. Metropolitan Sch. Dist., 128

F.3d 1014, 1018-20 (7th Cr. 1997) (collecting cases). Striuli’s
Motion for Summary Judgnent as to Count | is granted.*®
3. COUNT I1: VICOLENCE AGAI NST WOVEN ACT

Liu al so seeks relief under the Cvil R ghts Renedies for

4 Attenpts to anal ogize individual liability under Title I X to
supervisor liability under Title VIl are fruitless. Although
this Court has held that a supervisor nay be liable personally to
a victimof sexual harassnent under Title VII for his own acts of
harassnment, see Wss v. General Dynam cs Corp., 24 F. Supp.2d
202, 205 (D.R 1. 1998); lacanpo v. Hasbro, Inc., 929 F. Supp.
562, 572 (D.R 1. 1996), the reasoning supporting those deci sions
i's inapposite to analysis of liability under Title I X The

di fferences between the purposes of the statutes are apparent.
Title VII ains to hold liable to their victins individuals who
discrimnate in ways prohibited by federal |aw. See Landgraf v.
USI FilmProds., 511 U S. 244, 254 (1994) (explaining that Title
VI| seeks to "mak[e] persons whole for injuries suffered through
past discrimnation”). 1In contrast, Title I X by its own terns
applies only to educational prograns that receive federal
financi al assistance. See Gebser v. lLago Vista |Indep. Sch.
Dist., 118 S. C. 1989, 1997 (1998). Therefore, "[t]he fact
that Title I X was enacted pursuant to Congress’s spendi ng power
is evidence that it prohibits discrimnatory acts only by grant
recipients.” Rowi nsky v. Bryan Indep. Sch. Dist., 80 F.3d 1006,
1012 (5th GCr. 1996). Furthernore, unlike Title VII, which
grants an express private right of action to victinms of sexual
harassnment on the job, the only renedi es expressly included in
Title I X are adm nistrative powers to withhold federal funding
fromthe recipient institution. See 20 U.S.C. § 1682 (allow ng
enforcenment of the statute’ s anti-discrimnation provisions by
the termnation of federal funding); see also Cannon, 441 U.S. at
688-89 (recognizing an inplied private right of action under
Title I X agai nst educational institutions that discrimnate on

t he basis of sex).
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Gender Motivated Violence Act ("GWA"), the civil renedies
provi sion of the Viol ence Agai nst Wnen Act ("VAWA"), a federa
statute passed in 1994. See 42 U S.C. 8§ 13981 (providing a civil
right of action to victins of gender-notivated crinmes of
violence). 1In objecting to this count, Striuli asks this Court
to strike down the VAWA as unconstitutional

This Court will not |eap headlong into the constitutional
fray. Federal courts are duty-bound to exercise judicial
restraint when facing constitutional challenges to | aws enacted
by the majoritarian conponents of our republican form of
government. The United States Suprene Court has counsel ed that
"prior to reaching any constitutional questions, federal courts
nmust consi der nonconstitutional grounds for decision.™ Glf Ol

Co. v. Bernard, 452 U.S. 89, 99 (1981). Accordingly, this Court

must first determ ne whether Liu has constructed a valid cause of

action under the GWA. See Doe v. Hartz, 970 F. Supp. 1375, 1390

(N.D. lowa 1997) (analyzing the constitutionality of the GWA
only after holding that a valid cause of action had been stated).
Only then will this Court pass judgnment on the Act’s
constitutionality.
a. Stating a cause of action under the GWA

Congress passed the GWA, a subtitle of the VAWA, as a
suppl ement to existing federal and state renedies for victinms of
violent crines notivated by gender. See S. Rep. No. 103-138, at
51 (1993) (GWA is not a substitute for state tort law); id. at
53 (GWA is not a substitute for liability under Title VIl); see

42



al so Pal azzol o v. Ruggi ano, 993 F. Supp. 45, 47 (D.R 1. 1998).

Congress explained that the Act’s purpose was to "protect the
civil rights of victins of gender notivated violence and to
pronote public safety, health, and activities affecting
interstate commerce.” 42 U S.C. § 13981(a). The Act provides
for the recovery of conpensatory and punitive damges, as well as
injunctive and declaratory relief. See id. 8§ 13981(c).

The Act declares that "[a]ll persons within the United
States shall have the right to be free fromcrines of violence
notivated by gender."” 1d. 8 13981(b). The GWA establishes that
any person who violates another’s rights under the Act by
commtting an act of violence notivated by gender may be civilly
liable under the Act to the victim See id. at § 13981(c).

Therefore, to state a valid cause of action under the GWA,
Liu nust establish two elenents: (1) that she was the victim of
a crime of violence as defined by the statute and (2) that the
perpetrator of the crime was notivated to commt the crine
because of Liu s gender. See id. The Act provides definitions
for the key terns in the tw el enents.

For the purposes of the GWA, a "crinme of violence" is
defined as:

(1) "an act or series of acts that would constitute a felony

agai nst the person or that would constitute a felony against

property if the conduct presents a serious risk of physical
injury to another"” and

(2) "would come within the neaning of State or Federal

of fenses described in section 16 of Title 18," which

requires that the offense either

(a) include "as an elenent the use, attenpted use, or
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t hreat ened use of physical force against the person or
property of another" or

(b) "by its nature, involves a substantial risk that
physi cal force against the person or property of
anot her may be used in the course of commtting the
of fense."
Id. 8 13981(d)(2)(A); 18 U.S.C. § 16. The statute further
provi des that acts may qualify as crimes of violence under the
GWA "whet her or not those acts have actually resulted in
crim nal charges, prosecution, or conviction." 42 U S. C
8§ 13981(d)(2)(A).

The statute al so provides sone gui dance for the neaning of
the term"crinme of violence notivated by gender.” Such a crine
is (1) "commtted because of gender or on the basis of gender”
and (2) is "due, at least in part, to an aninmus based on the
victims gender." |d. 8 13981(d)(1). Random acts of vi ol ence,
however, do not satisfy the gender notive requirenent and,

t herefore, cannot support a civil cause of action under the
statute. See id. § 13981(e)(1); S. Rep. No. 103-138, at 49 ("The
commttee is not asserting that all crinmes agai nst wonen are
gender-notivated.").

Whet her the requisite gender-notivated aninus is present in
a given case is a question of fact to be determ ned fromthe
totality of the circunstances. However, the precise nmeaning of
the termas it is used in the statute is unclear. This Court has

no trouble finding that the tern{] "aninus" as used in the

statute is anbiguous. See Bray v. Alexandria Wnen's Health

Cinic, 506 U S 263, 320 (1993) (Stevens, J., dissenting) ("The
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term‘aninmus’ . . . [is] susceptible to different
interpretations.”) (considering the termin the context of 42

U S C 8§ 1985(3)); Hartz, 970 F. Supp. at 1406 (finding the word
"ani nus" as used in the GWA anbi guous). Accordingly, this Court
may turn to Congressional history in the hope that it may

illumnate the nmeaning of this nebulous term See Barnhill v.

Johnson, 503 U. S. 393, 401 (1992); Inmates of Suffolk County Jai

v. Rouse, 129 F.3d 649, 654 (1st G r. 1997).

The Congressional record of the proceedings in which
Congress considered the GWA indicates that Congress intended
that the courts seek guidance fromTitle VII case law in
determ ning whether a plaintiff has proven the notive el enment of

a cause of action under the GWA. See Crisonino v. New York Gty

Hous. Auth., 985 F. Supp. 385, 391 (S.D.N. Y. 1997); S. Rep. No.

103- 138, at 52 (stating that proof of gender notivation "shoul d
proceed in the same ways proof of race or sex discrimnation
proceeds under other civil rights laws"). Courts interpreting
the requi renment of gender-notivated conduct for purposes of Title
VII liability have held that proof of unwel comed sexual advances
is sufficient to neet the intent elenment of that statute. See,

e.dg., Kinman v. QOmha Pub. Sch. Dist., 94 F.3d 463, 467 (8th Gr.

1996) (explaining that unwel come sexual advances may constitute
part of a hostile environnent sexual harassnent claim.
Furthernore, Congress identified several factors that courts
shoul d consi der in anal yzing whether a crinme was gender -

notivated: "Language used by the perpetrator; the severity of
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the attack (including nmutilation); the lack of provocation;
previous history of simlar incidents; absence of any other
apparent notive (battery w thout robbery, for exanple); conmon
sense.” S. Rep. No. 103-138, at 52 n.61
b. Liu s claimunder the GWA

View ng the facts in the record in the |ight nost favorable
to Liu, this Court concludes that she has adduced enough evi dence
to defeat Striuli’s dispositive notion on her GWA cause of
action. Although Liu has not specified what felony Striul
commtted to satisfy the GWA' s requi rement of proof of a
predi cate crime of violence, the Court will assunme that Liu' s
al l egations of rape indicate an intent to base her GWA cl ai mon
Rhode |sland’ s sexual assault statutes.

Liu has satisfied the "crine of violence" el enent of 42
U S.C 8 13981(c) by setting forth some proof, in the form of her
own affidavits, of rape by Striuli, which anbunts to first or
second degree sexual assault under Rhode Island |law. First
degree sexual assault occurs when the accused "engages in sexual
penetration with another person” and, inter alia, "uses force or
coercion” to acconplish the crime. R 1. Gen. Laws § 11-37-2.
Rhode Island | aw defines second degree sexual assault as "sexual
contact with anot her person” when, inter alia, "[t]he accused
uses force or coercion." 1d. 8§ 11-37-4.

Under the statute, "sexual contact"” includes "the
i ntentional touching of the victinms or accused’s intimte parts,

clothed or unclothed, if that intentional touching can be
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reasonably construed as intended by the accused to be for the

pur pose of sexual arousal, gratification, or assault.” 1d. 8 11-
37-1(7). The statute al so defines the phrase "force or coercion”
to mean, inter alia, that the perpetrator "[o]verconmes the victim
t hrough the application of physical force or physical violence.”
Id. 8 11-37-1(2)(B). Force is enough to overcone the victimwhen
the victim" *offer[s] such resistance as seens reasonabl e under

all the circunstances.’” " State v. Goodreau, 560 A 2d 318, 322-

23 (R1. 1989) (quoting State v. Carval ho, 409 A 2d 132, 135-36

(R 1. 1979)). However, "[a]ny conduct making it clear that the
victi mdoes not consent to the contact is sufficient.”

Pal azzol o, 993 F. Supp. at 48 (applying Rhode Island | aw); see
Goodr eau, 560 A 2d at 322-23.

The penalty for first degree sexual assault is a prison
sentence of not less than ten years with an upper limt of life
i mprisonnment. See R 1. Gen. Laws 8§ 11-37-3. Second degree
sexual assault is punishable by a prison sentence of not |ess
than three years and not nore than fifteen. See id. 8§ 11-37-5.
State |l aw categorizes of fenses with such penalties as felonies.
See id. 8 11-1-2 (defining felonies as crinmes punishable by
i mpri sonnment for nore than one year).

Liu all eges that on nunerous occasions beginning in the fal
of 1994, Striuli forced her to engage in sexual intercourse with
him Specifically, Liu alleges that on October 13, 1994, Striul
t el ephoned her and insisted on visiting her at home. Undeterred

by her attenpts to stave himoff with excuses of a heavy
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wor kl oad, Striuli came to her apartnent. Liu pretended not to be
at hone, but she relented when Striuli pounded on her door and
called to her to let himin. Wile still in the hallway of her
apartnent, Liu alleges that Striuli shoved her to the floor, tore
of f her outer and under garnents, and raped her; all the while
telling her that "you want this."” Liu alleges that Striuli would
use physical power to coerce her into having sexual intercourse
with him acts which Liu describes as unwel coned "forced sex."
She has alleged that in order to force her into sex Striuli would
twist her arm inflicting great pain, and pin her |legs apart with
his body. These allegations of forced sexual intercourse,
following Lius attenpts to avoid seeing Striuli, are sufficient
to satisfy the GWA' s predicate crinme of violence requirenent
because the conduct Liu accuses Striuli of would constitute, if
true, first or second degree sexual assault, both felonies

agai nst the person under Rhode Island | aw that include the use of

physical force. See State v. Pignolet, 465 A 2d 176, 184 (R I

1983) (hol ding that evidence show ng that the defendant forced
the victimto the ground, prevented her fromgetting up, and
pushed apart her legs with his own was sufficient to establish a
sexual assault under Rhode Island | aw).

The second el enent of a cause of action under the GWA, that
the crime of violence be gender-notivated, is also satisfied
under the facts before the Court. The pattern of physical and
enotional abuse by Striuli alleged by Liu, including the rapes,

the | ewd coments, the threats of deportation, along with the
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| ack of any other apparent notive, is sufficient to warrant the
conclusion that Striuli’s conduct was gender-notivated. See EECC

v. Farner Bros. Co., 31 F.3d 891, 898 (9th Cir. 1994) ("[S]exua

harassnment nmay be synptomatic of gender-based hostility, the
enpl oyer or supervisor using sexual harassment primarily to

subordinate wonen . . . and to denmean them"); Anisinov v. Lake,

982 F. Supp. 531, 541 (N.D. IIl. 1997) (holding that allegations
of repeated unwel cone sexual advances and, ultinmately, a rape
satisfy the gender-notivation elenment of the GWA); Hartz, 970 F
Supp. at 1408 ("[U] nwanted or unwel comre sexual advances nay be
deneaning and belittling, and may reasonably be inferred to be
i ntended to have that purpose or to relegate another to an
inferior status, even if the advances were also intended to
satisfy the actor’s sexual desires . . . ."). For the purposes
of this Mdtion, Liu has carried her burden of adduci ng enough
evidence to maintain a cause of action under the GWA.
c. Constitutionality of the GWA

Al'l of the federal courts, save one, that have addressed the

i ssue have denied constitutional challenges to the civil remnedies

provi sions of the VAWA. See Ziegler v. Ziegler, _ F. Supp.2d __

(E.D. Wash. 1998); Crisonino v. New York City Hous. Auth., 985 F

Supp. 385, 393-97 (S.D.N. Y. 1997); Anisinov v. Lake, 982 F. Supp.

531, 540 (N.D. IIl. 1997); Seaton v. Seaton, 971 F. Supp. 1188,

1192-95 (E.D. Tenn. 1997); Doe v. Hartz, 970 F. Supp. 1375, 1423

(N.D. lowa 1997); Doe v. Doe, 929 F. Supp. 608, 617 (D. Conn.
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1996).°> The one district court that concluded that the statute
was unconstitutional was reversed by its circuit court, which
soon thereafter granted a petition for rehearing en banc and
vacated its own decision, |leaving the matter unsettled in that

circuit. See Brzonkala v. Virginia Polytechnic & State Univ.,

935 F. Supp. 772, 801 (WD. Va. 1996) (striking down as
unconstitutional the GWA), rev'd, 132 F.3d 949, 974 (4th G

1997), reh’g en banc granted and opinion vacated (Feb. 5, 1998).

This Court concludes that the constitutionality of the civil
remedi es provisions of the VAWA has been thoroughly denonstrated
by the several federal district courts that have anal yzed the
issue. Therefore, this Court will forego a | engthy exam nation
of the question and refer readers seeking further guidance to the
nore detail ed anal yses of the courts |isted above. This Court
will, however, briefly assay the case for the constitutionality
of the GWA.

The United States Constitution provides that "Congress shal
have Power . . . [t]o regulate Conmerce . . . anobng the severa
States.” U S. Const. art. I, 8 8 «cls. 1, 3. This power has
been expansively interpreted by the United States Suprenme Court

t hroughout this century. See, e.q., Wckard v. Filburn, 317 U S.

111, 125 (1942) (denying a constitutional challenge to the

5 In addition, two other federal district courts have sustained
plaintiffs’ clains under the VAWA while not directly addressing
the constitutionality of the Act. See Kuhn v. Kuhn, 1998 W
673629, at * 5-7 (N.D. IIl. Sept. 16, 1998); Mttison v. dick
Corp. of America, 1998 W. 32597, at *6-7 (E.D. Pa. Jan. 27, 1998)
(unreported decision).
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i mposition of the Agricultural Adjustment Act of 1938 to |ocally-

consuned wheat); National Labor Relations Bd. v. Jones & Laughlin

Steel Corp., 301 U S 1, 36-41 (1937) (denying a constitutional

attack on the National Labor Relations Act). The federal courts
have afforded Congress great deference in the exercise of its

powers under the Commerce Clause. See United States v. lLopez,

514 U. S. 549, 553-58 (1995) (reviewing the history of the Suprene
Court’s application of the Conmerce C ause to acts of Congress);

Mstretta v. United States, 488 U. S. 361, 384 (1989) (warning

that an act of Congress may be invalidated by the courts only
"for the nost conpelling constitutional reasons”). This Court
nmust heed the Suprene Court’s directive and limt its inquiry,
for "[t]he task of a court that is asked to determ ne whether a
particul ar exerci se of congressional power is valid under the

Commerce Clause is relatively narrow.”™ Hodel v. Virginia Surface

Mning & Reclamation Ass’'n, Inc., 452 U S. 264, 276 (1981). This

is so because congressional power under the Commerce Cl ause is
"conplete in itself, may be exercised to its utnpbst extent, and
acknow edges no limtations, other than are prescribed in the

Constitution.”" G bbons v. Ogden, 22 U S. (9 Wweat) 1, 196 (1824)

(Marshall, C J.).
Nevertheless, it is the duty of the federal courts to
ultimately determ ne whet her Congress has exceeded the scope of

its Constitutionally-defined powers. See Marbury v. Mdison, 5

US. (1 Cranch) 137, 177 (1803) (Marshall, C. J.) (declaring that

it isthe judiciary’'s duty "to say what the lawis"). Despite
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the deferential review of Congressional acts that has becone the
standard for Commerce C ause analysis, the United States Suprene
Court has inposed limts on the power of Congress to regulate
comercial activity. See Lopez, 514 U. S. at 567-68.

The Lopez Court identified three types of activity that
Congress nmay regul ate under its Comrerce C ause power: (1) the
"use of the channels of interstate commerce"”; (2) the
"instrunmentalities of interstate commerce, or persons or things
in interstate conmerce, even though the threat may cone only from
intrastate activities"; and (3) "those activities having a
substantial relation to interstate conmerce, i.e., those
activities that substantially affect interstate commerce.” |d.
at 558-59 (citation omtted). Only the third category can supply
a justification for the VAWA, therefore, the Court will analyze
the statute under the tests applicable to regul ations

"substantially affecting interstate commerce.” See Crisonino,

985 F. Supp. at 394 (analyzing the VAWA under the third category
identified by Lopez); Anisinmov, 982 F. Supp. at 537 (sane);

Hartz, 970 F. Supp. at 1415 (sane); Doe, 929 F. Supp. at 612
(sane).

The Suprene Court has devel oped a two-part test for
reviewing the constitutionality of an act of Congress that can
only be justified under Lopez’s third category of
constitutionally-perm ssible regulation of comerce. First, the
Court nust determ ne whether Congress had a rational basis for

concluding that the regulated activity affects interstate
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conmerce. See Lopez, 514 U.S. at 557; Hodel, 452 U S. at 276.
Second, the Court must conclude that the neans chosen by Congress
to regulate the activity are reasonably adapted to the ends

permtted by the Constitution. See Hodel, 452 U S. at 276; Heart

of Atlanta Mdtel, Inc. v. U S., 379 U S 241, 262 (1964).

This Court concludes that Congress did have a rational basis
for finding that gender-notivated crines of violence have a
substantial effect on interstate commerce. Evidence of this
substantial effect can be found in the vol um nous reports
produced by Congress follow ng four years of evidentiary hearings
on the subject. See HR Rep. No. 103-711 (1994); S. Rep. No.
103-138 (1993); S. Rep. No. 102-118 (1992); S. Rep. No. 102-197
(1991); S. Rep. No. 101-545 (1990). This Court need not
sumari ze the findings of Congress since that task has been done
el sewhere, see Hartz, 970 F. Supp. at 1421-22, but the ultimte
conclusion of Congress is to the point: "[Crines of violence
noti vated by gender have a substantial effect on interstate
commerce, by deterring potential victins fromtraveling
interstate, fromengaging in enploynment in interstate business,
and fromtransacting business . . . in interstate
coomerce . . . ." HR Rep. No. 103-711, at 385. This Court is
m ndful, however, that it need not accept as true the |legislative
assertion that an activity substantially affects interstate
commerce merely because Congress says so. This Court nust make
an "independent eval uation of constitutionality” under the

rati onal basis test. Lopez, 514 U. S. at 562; see Hodel, 452 U. S.
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at 311 (Rehnquist, J., concurring) ("[T]he connection with
interstate commerce is itself a jurisdictional prerequisite for
any substantive |egislation by Congress under the Comrerce

Clause."); Heart of Atlanta Mdtel, Inc., 379 U S at 273 (Bl ack,

J., concurring) (advising that the interstate comrerce inquiry is
"ultimately a judicial rather than a legislative question”). 1In
maki ng this evaluation, the Court may "of course consider

| egi sl ative findings, and i ndeed even congressional comittee
findings, regarding effect on interstate conmerce.” Lopez, 514
U S. at 562. Furthernore, enpirical findings of Congress on
conpl ex questions of policy nust be afforded "great weight" by

this Court. See Metro Broad. Inc. v. FCC, 497 U.S. 547, 569

(1990) .

Based on the extensive enpirical findings of Congress cited
above, this Court cannot conclude that Congress had no rational
basis for finding that gender-notivated viol ence substantially
affects interstate commerce. This Court is not in the business

of second-guessing the wi sdom of acts of Congress. See US. v.

Kirk, 105 F.3d 997, 999 (5th Gr. 1997) ("[We nust discipline
our scrutiny to ensure that we are about the business of judicial
review and not the business of social policy."). The task before
the Court is a very narrow one and is "restricted to the issue
whet her any state of facts either known or which could reasonably
be assuned affords support for" the conclusion reached by the

Congress. United States v. Carolene Prods. Co., 304 U. S. 144,

154 (1938). This Court is satisfied that Congress had a rational
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basis for concluding that gender-notivated crines of violence
have a substantial effect on interstate conmerce.

The second step in reviewing the constitutionality of the
civil renmedies provisions of the VAWA requires this Court to
determ ne whet her the nmeans chosen by Congress are "reasonably
adapted"” to the goals of the legislation. Hodel, 452 U S. at
276. This Court can discern no constitutional infirmty in the
civil renedies provisions of the VAWA under the second prong of
Commerce Cl ause anal ysi s.

After several years of hearings involving countless experts
fromacross a wi de spectrum of disciplines, Congress concl uded
that "traditional state |aw sources of protection have proved to
be difficult avenues of redress for some of the nobst serious
crinmes agai nst wonmen." S. Rep. No. 103-138, at 49. Congress
al so concluded that "[s]tate and federal crimnal |laws do not
adequately protect against the bias elenment of crinmes of violence
noti vated by gender, which separates these crines fromacts of
random vi olence.” H R Rep. No. 103-711, at 385. Faced with the
probl em of i nadequate enforcenent nmechani sns for anti-bias | aws,
Congress turned to a tried-and-true solution: the private
attorney-general. This nmethod of enforcing civil rights
statutes, granting private litigants the statutory power to
protect their own civil rights through the courts, has been
adopted by Congress in other statutory schenes and has
continually received the approval of the federal courts. See,

e.qg., EECC v. Womi ng, 460 U. S. 226, 243 (1983) (upholding the
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Age Discrimnation in Enploynent Act of 1967); Katzenbach v.

McCd ung, 379 U.S. 294, 304-05 (1964) (upholding Title Il of the
Cvil Rights Act of 1964). Based on this history, this Court can
only conclude that this nmethod of enforcenent of the VAW is
reasonable. Accordingly, Striuli’s constitutional challenge to
the GWA is rejected, and, therefore, his Mtion for Summary
Judgnent as to Count Il is denied.

4. COUNT I11: RHODE I SLAND CIVIL RIGHTS ACT

Striuli argues that Liu cannot maintain a cause of action
agai nst hi munder the Rhode Island Cvil R ghts Act of 1990, R I
Gen. Laws 88 42-112-1 to -2 ("RICRA"), because it allows an
action for discrimnatory interference with contractual rights
only against a party to that contract. Striuli urges an overly-
narrow i nterpretation of the statute and one that this Court
declines to adopt.

The | anguage of RICRA is decidedly victimoriented. The Act
does not prohibit persons fromengaging in discrimnatory acts,
rather, it affirns certain rights and grants victins a cause of
action if "aggrieved." R 1. Gen. Laws § 42-112-2. Furthernore,
the statute does not expressly limt liability to parties to a
contract, nor does it specifically fix liability upon a certain
cl ass of persons. The |anguage is uniformy broad.

G ven the expansive | anguage of RICRA and its generous grant
of rights, this Court can discern no basis for limting liability
under the statute to parties to the contract interfered wth.

This Court has held as nuch previously. See lacanpo v. Hasbro,
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Inc., 929 F. Supp. 562, 573 (D.R . 1996) (holding |iable under
RI CRA two supervisors for inproperly interfering with an

enpl oyee’ s contractual rights with her enployer). "The decision
in Ward mandates that courts read the RICRA as broadly as

possi ble -- which neans that if individuals discrimnate in ways
that violate the statute, then they nust be liable under it."
Id.; see Ward, 639 A 2d at 1381-82. One limt upon liability,
however, is likely to be acknow edged by the Rhode I|sland Suprene
Court. As discussed above in the context of the College’s
potential liability under RICRA vicarious liability principles
are unlikely to be inported into the right of action created by
RI CRA given the substantial common |aw in Rhode Island limting
enployer liability under the various doctrines of respondeat
superi or.

Li u has adduced enough evidence to survive sumary judgnent
on her RICRA claimagainst Striuli. Wether Striuli will be held
Iiable on that theory depends upon a factual determ nation
i nappropriate for disposal as a matter of law. Liu has presented
sonme evidence that Striuli interfered with her relationship as a
student with the College. This Court has previously recognized
that a student’s relationship with an institution of higher

education is contractual in nature. See Russell v. Salve Reqina

Col | ege, 649 F. Supp. 391, 405 (D.R I. 1986). According to Liu,
Striuli threatened to take action which would term nate her visa
status and thereby end her pursuit of a doctorate degree at the

Coll ege. She has further alleged in her evidentiary subm ssions
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that as a result of Striuli’s abuse, her academ c perfornmance
suffered materially. Wether Striuli interfered with Liu s
relationship with the College in a manner prohibited by Rl CRA
turns on the resolution of several facts that are in dispute.
Therefore, Striuli’s Mdtion for Summary Judgnment as to Count |1
i s denied.
5. COUNT IV: RHODE | SLAND PRI VACY ACT

Striuli next challenges Liu s cause of action based on the
Rhode Island Privacy Act, R1. Gen. Laws § 9-1-28.1, ("Privacy
Act"). Hi s argunents are to no avail. In support of his notion
as to this count, Striuli does little nore than dispute the facts
of his relationship with Liu.

Rhode Island has never recognized a comon |aw right to

privacy. See Pontbriand v. Sundlun, 699 A 2d 856, 863 (R I.

1997); Henry v. Cherry & Webb, 73 A 97, 99 (R 1. 1909); see also

Mendonsa v. Tinme Inc., 678 F. Supp. 967, 968-70 (D.R . 1988)

(reviewing the history of the right to privacy generally and in
Rhode Island specifically). However, the Rhode Island General
Assenbly created a universe of statutory privacy rights in 1980.
See 1980 R 1. Pub. Laws ch. 403, 8 1, codified at R 1. Gen. Laws
§ 9-1-28.1. The Privacy Act adopted the fornulation of four

common | aw privacy torts outlined in the Restatenent (Second) of

Torts. Conpare R 1. Gen. Laws 8 9-1-28.1 with Restatenment

(Second) of Torts 8§ 652A (1977). Protected by the statute are

the rights to be secure from (1) "unreasonable intrusion upon

one’s physical solitude or seclusion;" (2) "an appropriation of
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one’s nane or |ikeness;" (3) "unreasonable publicity given to
one’s private life;" and (4) "publicity that reasonably places
another in a false light before the public.” R1. Gen. Laws § 9-
1-28.1(a). |In order to guarantee these rights, the Privacy Act
creates an express private right of action at law or in equity to
redress violations of the statute. See id. § 9-1-28.1(b).

Only the first of the privacy torts created by the statute
is at issue here. Liu clains that Striuli violated her "right to
be secure from unreasonabl e i ntrusi on upon one’s physi cal
solitude or seclusion.” |1d. 8 9-1-28.1(a)(1). In order to
establish a cause of action under that provision, Liu nust
denonstrate that Striuli’s intrusion "was an invasion of
sonmething that is entitled to be private or woul d be expected to
be private" and that "[t]he invasion was or is offensive or
obj ectionable to a reasonable man." 1d. The statute further
provi des that "[t]he person who discloses the information need
not benefit fromthe disclosure.” 1d.

Li u has produced sone evidence that could satisfy both
prongs of the statutory test. According to her version of the
facts, Striuli burst into her apartnment and raped her. This may
gqualify as an "invasion of something that is entitled to be
private or would be expected to be private." See id. 8§ 9-1-
28.1(a) (1) (A). In fact, as a matter of basic human decency, it
is difficult to imagi ne sonmething nore deserving of the right to

privacy than one’s own body. See Russell, 649 F. Supp. at 404

(hol ding that for purposes of R1. Gen. Laws 8§ 9-1-28.1(a)(1),
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"few things are nore personal or private" than one’s body). |If
Liu's version of the facts is accurate, there can be little doubt
that the invasion, i.e., the rape, was "offensive or
obj ectionable to a reasonable man." R . Gen. Laws 8§ 9-1-
28.1(a)(1)(B). Finally, Liu alleges that Striuli disclosed to a
third party, D Arcy, wthout her consent, details about her
sexual relationship with Striuli. Each of these allegations is
supported by Liu's own deposition evidence and the nature and
meani ng of each is contested by Striuli. This factual dispute
must be resolved by a jury. Striuli’s Mtion for Summary
Judgnent as to Count IV is denied.
6. COUNT VII: NEG.I GENT I NFLI CTI ON OF EMOTI ONAL DI STRESS

There is no basis in law for Liu s cause of action for
negligent infliction of enotional distress against Striuli. Liu
cannot maintain a cause of action based in negligence when the
theory of her case and the entirety of the facts that she has
mar shal ed in her support lead to the conclusion that if Liuis
correct, Striuli commtted intentional acts.

The distinction between negligent and intentional acts is an
i nportant one, for courts have recognized that "intentional
conduct cannot be negligent conduct and that negligent conduct

cannot be intentional conduct."” Waters v. Blackshear, 591 N. E. 2d

184, 185 (Mass. 1992); see Haines v. Fisher, 82 F.3d 1503, 1510

(10th G r. 1996) (applying Wom ng |aw) (upholding trial court’s
refusal to instruct a jury on a negligence cause of action

because the defendant’s acts were intentional); Landry v.
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Leonard, 720 A 2d 907 (Me. 1998) ("Wen there is substanti al
certainty that injury will result froman act or when there is a
deli berate act to cause the injury, that act is not a negligent
act. It is an intentional act.").

The distinction between these two fornms of tortious conduct
has been hel pfully expl ai ned by Professor Keeton:

I n negligence, the actor does not desire to bring about the

consequences which foll ow, nor does he know that they are

substantially certain to occur, or believe that they wll

. . As the probability of injury to another, apparent
fromthe facts within the acting party’s knomﬁedge becones
greater, his conduct takes on nore of the attributes of
intent, until it approaches and finally becones

i ndi stinguishable fromthat substantial certainty of harm

that underlies intent.

Keeton et al., supra, 8 31, at 169-70.

The consistent theme of Liu's version of the facts of this
case is one of deliberate abuse and harassment by Striuli.
Interpreting the evidence in the light nost favorable to Liu, a
reasonable jury could only find that Striuli was "substantially
certain" that the conpl ained of conduct would result in harmto
Liu. Liu alleges that Striuli raped her repeatedly, threatened
her with deportation, and verbally harassed her on the tel ephone
and in person. Liu does not maintain that these acts were
accidental; to the contrary, she argues that Striuli’s actions
were part of a cal culated schenme to harass and abuse her. Liu
has failed to identify any negligent acts by Striuli that have
caused her harm Liu has asserted other causes of action that

may properly enconpass the alleged intentional acts by Striuli.

Negl i gence is not the proper vehicle for prosecution of those
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char ges.

There is a second rationale for granting Striuli’s Mtion
for Summary Judgment as to Count VII of the Anended Conpl aint.
The Rhode Island Suprenme Court has limted the reach of the tort
of negligent infliction of enotional distress to cases of
bystander liability. Bystander liability applies when the
plaintiff has suffered enptional harmas a consequence of
wi tnessing the defendant’s wongful infliction of injury upon a

close relative of the plaintiff. See Marchetti v. Parsons, 638

A.2d 1047, 1052 (R 1. 1994). 1In Mrchetti, the Rhode Island
Suprene Court enunerated the necessary el enments of a negligent
infliction of enotional distress cause of action: the plaintiff
nmust denonstrate that she (1) is a close relative of the person
injured by the defendant; (2) was present at the scene of the
injury and was aware of the injury when it occurred; and that (3)
she suffered "serious enotional injury that is acconpani ed by
physi cal synptomat ol ogy" as a result of witnessing the incident.
Id. at 1052.

Application of this cause of action to the facts of Liu's
conplaint is inpossible. Liu was not a bystander who was harned
as a result of Striuli’s infliction of harm upon sone third
party. Rather, Liu alleges that her injuries are the direct
result of Striuli’s physical and nental abuse of her. See
| acanpo, 929 F. Supp. at 581 (holding that a cause of action for
negligent infliction of enotional distress under Rhode Island | aw

is viable only where the plaintiff is a bystander to defendant’s
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wrongful injury of a third party). For both of the reasons
di scussed above, Striuli’s Mdtion for Sunmary Judgnent as to
Count VIl is granted.

CONCLUSI ON

For the forgoing reasons, Striuli’s Mtion for Summary
Judgnent as to Counts | and VII is granted. Striuli’s Mtion for
Summary Judgnent as to all counts on the basis of res judicata is
denied. Striuli’s Mtion for Summary Judgnment as to Counts ||
11, and IV is denied. Providence College’ s Mtion for Summary
Judgnent as to Counts I, IIl, VII, and VIIl is granted.
Plaintiff’s clainms against defendant Striuli contained in Counts
I (VAWA), |1l (RICRA), IV (Privacy Act), V (assault and
battery), and VI (intentional infliction of enotional distress)
will be scheduled for trial. No judgnents will enter until al
clainms are finally resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
January 19, 1999
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