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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This is a suit to recover delinquent enployer contributions
to enpl oyee benefit plans under the Enployee Retirenment |ncone
Security Act of 1974 ("ERISA'). The plaintiffs, Local Union No.
17 of the Sheet Metal Wbrkers' International Association ("Local
17") and the trustees of an enployee benefit fund naintai ned by
Local 17, seek to collect unpaid contributions due and owing to
the fund pursuant to a collective bargaining agreenent between
Local 17 and May Engi neering Conpany ("May Engi neering”). The
matter is presently before the Court on plaintiffs' objection to
Magi strate Judge Tinothy M Boudewyns' conditional reconmendation

that the action be disnmissed on statute of limitations grounds.?

! Judge Boudewyns recommended that "defendant's notion to
dism ss be granted if this Court concludes that the nost
applicable statute of limtations period is the one found in the
Rhode Island Paynment of Wages Statute [R |. Gen. Laws 8§ 28-14-1

et seq.]."”



For the reasons that follow, the Court concludes that the action
is not tinme-barred. Accordingly, defendant's notion to dismss
pursuant to Rule 12(b)(6) is denied.

| . Backgr ound

The facts essential to the resolution of this notion are not
in dispute. My Engineering and Local 17 are signatories to a
col | ective bargai ni ng agreenent which requires May Engineering to
make periodic contributions to a nunber of enployee benefit plans
mai ntai ned by Local 17. 1In early 1992, plaintiffs conducted an
audit of May Engineering' s payroll records and determ ned t hat
the conpany had failed to nake certain contributions allegedly
due to the apprenticeship fund for hours worked by union nenbers
during 1990 and 1991. The fund administrator set forth this
deficiency in a letter to May Engi neering, dated April 13, 1992.
The contributions allegedly due to the fund remai n unpai d.

On April 1, 1996, plaintiffs filed the present action to
recover the delinquent contributions pursuant to ERI SA, 29 U S. C
88 1132, 1145.° Asserting that the action is barred by the
statute of limtations, May Engineering filed this notion to
di smiss pursuant to Rule 12(b)(6). Specifically, My Engi neering
contends that a limtations period found in the Rhode Island
Paynment of Wages statute, R 1. Gen. Laws 8§ 28-14-1 et seq.,
shoul d govern this case, and that plaintiffs' action is tine-

barred under either the one-year or three-year limtations period

Plaintiffs also seek |iquidated damages, attorneys' fees
and costs, and any other |egal and/or equitable relief the Court
deens appropri ate.



provided therein. Plaintiffs counter that the tine bars set
forth in the wage paynent statute are inapplicable to the present
action, arguing that the ten-year |limtations period for contract
actions in general should be applied instead.

The Court referred the matter to Magi strate Judge Boudewyns
for prelimnary review and a recomended di sposition pursuant to
28 U.S.C. 8 636(b)(1)(B). In a Report and Recomrmendati on dat ed
August 2, 1996, Judge Boudewyns conditionally reconmended that
the Court grant defendant's notion to dismss, if this Court
determ ned that the Rhode |Island wage paynent statute was
applicable to this cause of action.® Plaintiffs filed a tinely
objection to this recommendati on, and after hearing argunents of
counsel, the Court took the matter under advisenent. The notion
to dismss is nowin order for decision.

1. Applicable Standards of Review

This Court conducts a de novo review of the findings and
recommendati ons of a magistrate judge. 28 U S.C. 8§ 636(b)(1);
Fed. R Cv. P. 72(b). In ruling on a notion to dismss, the
Court must construe the conplaint in the |light nost favorable to
plaintiffs, taking all well-pleaded allegations as true and
giving plaintiffs the benefit of all reasonable inferences. See

Negr on- Gazt anbi de v. Hernandez-Torres, 35 F.3d 25, 27 (1st Cr

]'n a related case, Magistrate Judge Robert W Lovegreen
reached the opposite result, concluding that the ten-year statute
of limtations for contract actions governed a claimfor
del i nquent contributions under ERI SA. See Trustees of the Local
Uni on No. 17 Sheet Metal Workers' Ins. Fund v. May Eng'g Co.,

C. A No. 95-624T (D.R 1. Aug. 19, 1996).
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1994), cert. denied, 115 S.C. 1098 (1995). Disnissal under Rule

12(b)(6) is appropriate only if "it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief." Conley v. G bson, 355 U S. 41, 45-

46 (1957); see also 5A Charles Wight & Arthur M1l er, Federal
Practice and Procedure § 1357 (2d ed. 1990).
I11. Discussion

This is an action pursuant to 29 U S.C. 8§ 1132, the civil
enforcenment provision of ERISA. Specifically, plaintiffs have
brought this suit to enforce 8 1145 of ERI SA, which inposes an
obl i gati on upon enployers to contribute to enpl oyee benefit plans
in accordance with any contractual obligations they m ght have:

Every enpl oyer who is obligated to nake contributions to a

mul ti enpl oyer plan under the ternms of the plan or under the

terms of a collectively bargai ned agreenent shall, to the
extent not inconsistent with |aw, nake such contributions in
accordance with the terns and conditions of such plan or
such agreenent.

29 U S.C. § 1145.

Al though 8 1132 creates a cause of action to enforce the
requirenents of 8§ 1145, this section is silent as to the statute
of limtations governing such an action to recover delinquent
enpl oyer contributions. In such a case, courts are advised to

"apply the nost closely anal ogous statute of |imtations under

state law," Del Costello v. International Bhd. of Teansters, 462

U S. 151, 158 (1983), so long as "it is not inconsistent with

federal law or policy to do so.”" WIson v. Garcia, 471 U S. 261

266-67 (1985). This task of borrowi ng the appropriate state
l[imtations period calls for the application of the "resenbl ance
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test,” whereby the court (1) exam nes the nature of the federal
cause of action involved; (2) determ nes the nost closely

anal ogous state cause of action; and, (3) adopts the limtations
period for this state action so long as federal law or policy is

not offended. See Teansters Local 251, Health Servs. and Ins.

Fund v. Teansters, Chauffeurs, \Warehousenmen and Hel pers Local

251, 689 F. Supp. 48, 50 (D.R 1. 1988).

Appl ying the resenbl ance test in Teansters Local 251, this

Court determ ned that the Rhode Island statute of limtations
applicable to breach of contract clainms, RI. Gen. Laws 8§ 9-1-
13(a),”* was the appropriate statute of linmtations to adopt for
actions to recover delinquent enployer contributions under ERI SA
Id. at 50-51. 1In doing so, the Court noted that
Rhode Island | aw does not provide a cause of action directly
parallel to the federal right asserted in this case. For
exanple, there is no Rhode |Island cause of action anal ogous
to the Pennsyl vani a Wage Paynent and Col |l ection Law relied

on in Teansters Pension Trust Fund v. John Tinney Delivery
Service, Inc., 732 F.2d 319 (3rd Cir. 1984).

Teansters Local 251, 689 F. Supp. at 50. Therefore, this Court

j oi ned the overwhelmng majority of courts that have chosen to
apply the state Iimtations period for contract actions to ERI SA

actions seeking recovery of delinquent enployer contributions.?®

“"Except as otherw se specially provided, all civil actions
shall be commenced within ten (10) years next after the cause of
action shall accrue, and not after.” R1. Gen. Laws § 9-1-13(a).

°The cited Third Circuit Tinney decision is the clear
outlier. As the Third Crcuit itself noted in Vernau v. Vic's
Market, Inc., 896 F.2d 43, 45 n.3 (3d GCr. 1990), every other
circuit court to have considered the issue has adopted a state's
general contract limtations period for actions to recover
del i nquent contributions under ERISA. See, e.qg., Trustees of the
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Wth this notion, May Engi neering essentially asks the Court

to reconsider the relevant portions of its Teansters Local 251

decision. In particular, My Engi neering contends -- contrary to
the Court's prior analysis -- that there is a state cause of
action anal ogous to the cited Pennsylvania statute: the Rhode

| sl and Paynment of Wages Statute, R I. Gen. Laws 8§ 28-14-1 et seq.
May Engi neering thus argues that under the resenbl ance test,

ei ther the one-year (8 28-14-18.1) or three-year (8 28-14-20)
statute of limtations found in the Rhode Island Paynent of \Wages
statute should operate to bar the instant action. However, this
argunment msses the mark on a nunber of grounds, and thus fails

to upset the conclusions reached in Teansters Local 251.

As an initial matter, the enphasis on the simlarities in
t he Pennsyl vani a and Rhode |sl and wage paynent |aws is m splaced.
Fundanmental | y, May Engi neering is maki ng the wong conparison, as
t he key under the resenblance test is whether the asserted
federal cause of action is mrrored by a state cause of action.
| nstead of drawi ng a direct conparison between the Rhode Isl and
cause of action and the ERI SA claim My Engi neering has instead
taken the nore indirect and sonewhat circuitous approach of
conparing the state statutes, |leaving the Court to draw the

necessary connection between the Rhode Island and federal causes

Wom ng Laborers Health and Welfare Plan v. Mirgen & OGswood
Constr. Co., 850 F.2d 613, 620-21 (10th Cr. 1988); Robbins v.

| owa Road Builders Co., 828 F.2d 1348, 1353-55 (8th G r. 1987),
cert. denied, 487 U S. 1234, 1240 (1988); Hawaii Carpenters Trust
Funds v. Waiola Carpenter Shop, Inc., 823 F.2d 289, 297-98 (9th
Cr. 1987).




of action by inference and anal ogy. May Engi neering m ght have
been better served by focusing nore on how a clai munder the
Rhode 1sland wage paynent |aw in sone ways parallels an ERI SA
claim instead of conparing the Pennsylvania and Rhode Isl and
| aws.

That being said, the Court notes that the simlarities
bet ween t he Rhode |sland and Pennsyl vani a statutes are weak at
best. Under the Pennsylvania statute, the definition of "wages"
includes all "fringe benefits or wage suppl enents,” which
expressly include "all nonetary enpl oyer paynments to provide
benefits under any enpl oye benefit plan, as defined in [ERI SA]."
43 Pa. Cons. Stat. Ann. § 260.2a.° In contrast, the Rhode Island

statute sinply defines wages as "all anpbunts at which the | abor
or service rendered is reconpensed,” w thout any reference to
ERI SA plan contributions. R I. Gen. Laws 8§ 28-14-1(4).

Mor eover, while the Pennsylvania statute clearly contenpl ates
that an ERI SA plan or plan trustee could institute an action
under that statute,’ the cause of action created by the Rhode

| sl and | aw can be maintained only "by a person who is required to

be paid wages for his or her labor . . . or by the | awful

®The curious spelling of "enploye" is not a typo. On the
contrary, it appears that the Pennsylvania | egislature stil
adheres to the olde english spelling of that word. The Court
appl auds Pennsyl vani a's continued recognition of our rich conmon-
| aw heri t age.

‘Section 260.9a(a) of the Pennsylvania statute provides that
"[a] ny enpl oye or group of enployes, |abor organization or party
to whom any type of wages is payable may institute actions
provi ded under this act."



col | ecting bargaining representative of the person" -- not by a
fund or a trustee of a fund. R 1. Gen. Laws 28-14-20(b)
(enmphasi s added). Therefore, even assum ng the Pennsylvani a
statute is sufficiently anal ogous to the ERI SA cl ai m advanced
here and in Tinney,® that does little to informthe analysis the
Court must undertake in this case: whether any cause of action
provi ded by Rhode Island' s wage paynent |aw sufficiently mrrors
an ERI SA action to recover delinquent enployer contributions.

The Court will now address that question directly. Contrary
to May Engineering' s assertions, 8 28-14-10 does not provide a
cause of action to recover delinquent ERI SA-plan contributions.?®
That section provides, in relevant part:

Wage deductions unaffected. -- None of the sections of

this chapter shall be applicable to, control, or prohibit

t he deduction fromwages of an enpl oyee by an enpl oyer . . .

provi ded, however, that the anount deducted fromthe wages

of the enployee . . . is to be paid to pension, welfare,

vacation, or annuity plans or an insurance plan for

accident, health, disability, or life coverage or simlar

pl ans, conpl ete provisions for which are contained in a

col | ective bargaini ng agreenent

R1. Gen. Laws 8§ 28-14-10. This section sinply qualifies the

8The Court notes that Judge Scirica of the Third Grcuit has
suggested that his circuit nmay wish to reconsider its analysis
concerning the Pennsylvania statute at issue in Tinney, in |ight
of the decisions of other circuits, subsequent Suprene Court
opi nions, and policy considerations. See Vernau v. Vic's Market,

Inc., 896 F.2d 43, 45 n.3 (3d G r. 1990).

Nor could the Rhode Island |egislature create such a cause
of action to recover delinquent ERI SA contributions, in |ight of
the broad sweep of ERI SA's preenption provision, 29 U S.C. 8§
1144, and the expansive reading the First Grcuit has given to
this provision. See WIllians v. Ashland Eng'g Co., 45 F.3d 588,
591 (1st Cir.), cert. denied, 116 S.C. 51 (1995).
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enpl oyer's statutory obligation to pay wages by allow ng the
enpl oyer to nake wage deductions for pension paynents as set
forth in a collective bargaining agreenent. This section says
not hi ng about what an enpl oyee or union can do if an enpl oyer
fails to nmeet his obligations under a collective bargaining
agr eement .

None of the other sections cited by May Engi neering provides
a cause of action anal ogous to the cl ai madvanced by plaintiffs
here. For instance, under 8§ 28-14-20(b) an enpl oyee can file a
claimfor wages due with the director of the departnent of

| abor.

However, as noted above, this action for unpaid wages
does not provide a vehicle for recovery of unpaid contributions
to pension funds, only for paynent of conpensation due to the
enployee. Simlarly, under the plain | anguage of the statute, a
wages due action can only be brought by or on behalf of the

enpl oyee, not on behalf of a pension fund or a union. |In short,
an action by an enployee to recover wages is fundanentally
different froman action by a pension plan to recover unpaid

contributions, fromboth a practical and policy standpoint. See

Robbins v. lowa Road Builders Co., 828 F.2d 1348, 1354-55 (8th

YFiling of claims with director. -- (a) Al clainms for
wages due must be filed with the director within three (3)
years fromtinme of services rendered by an enployee to his
or her enpl oyer.

(b) Aclaimmy be filed by a person who is required to
be paid wages for his or her labor; or if a mnor, by his or
her parent or guardian; or by the lawful collective
bar gai ni ng representative of the person.

R 1. Gen. Laws § 28-14-20.



Cr. 1987), cert. denied, 487 U S. 1234, 1240 (1988); Hawaili

Carpenters Trust Funds v. \Wiiola Carpenter Shop, Inc., 823 F.2d

289, 297-98 (9th Gr. 1987) (discussing contrasts between the two
claims).™ In light of these differences, the Court cannot
conclude that the two causes of action are anal ogous for purposes
of adopting a limtations period.

A second section advanced by May Engineering also fails to
present an anal ogous cause of action. Wile § 28-14-18.1(a)
broadly states that "[a] person who alleges a violation of this
chapter may bring a civil action for appropriate injunctive
relief or actual damages or both," a closer reading of the entire
section clearly limts the scope of this renedy. Read inits
proper context, the cause of action provided by § 28-14-18.1(a)
is available only for violations of the whistleblow ng protection
set forth in the i mediately preceding and foll owi ng sections. *
| ndeed, part (d) of this same subsection, which prem ses recovery

on a showi ng that an enpl oyee "was about to report . . . a

“As these courts have noted, not only are there practical
contrasts in the actor seeking recovery (an enpl oyee versus a
fund) and the type of recovery sought (wages versus pension
contributions), but the policies are also different. For
i nstance, an enployee will know that wages are due al npst
i medi ately, while a pension plan may require sone tinme to
conduct audits before making this discovery. Moreover, while the
wage paynent statute protects the enpl oyee, pension recovery
actions directly benefit the federal governnent as well, the
ultimate guarantor (through the Pension Benefit Guarantee
Cor poration) of pension trust funds. See Robbins, 828 F.2d at
1354; Hawail Carpenters, 823 F.2d at 298.

“Section 28-14-18 sets forth an enpl oyee's protection from
retaliatory discharges and discrinmnation, while § 28-14-18.2
provi des the reinstatenent renedy for retaliatory discharges.
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vi ol ati on which the enpl oyee knew or reasonably believed had
occurred or was about to occur,” clearly indicates that 8§ 28-14-
18.1 was intended to apply to violations of the whistlebl ow ng
protection afforded by § 28-14-18, and not to wage paymnent
violations in general.

In his Report and Recommrendati on, Magi strate Judge Boudewyns
suggested that 8§ 28-14-3.1 of the statute m ght provide a cause
of action anal ogous to the ERI SA cl ai m advanced by plaintiffs
here. That section reads, in relevant part, as follows:

Payrol | deductions. -- (a) . . . whenever any enployer shal

provi de for a payroll deduction for any purpose, the

enpl oyer shall transfer those funds deducted to the

appropri ate person, agency, partnership, or corporation

entitled to the noney deducted within twenty-one (21) days .

(bj Any enpl oyer who violates the provisions of this
section shall be liable to an enployee in a civil action
brought by the enployee for any |oss sustained by the

enpl oyee as a result of a violation.

R1. Gen. Laws § 28-14-3.1. Even assum ng arguendo that this
section provides an anal ogous cause of action, the Court is
nonet hel ess of the view that the general breach of contract
[imtations period would apply, as none of the specific statutes
of limtations found in other sections of the wage paynent | aw
are applicable to an action brought pursuant to 8§ 28-14-3.1
First, as noted above, the one-year limtations period of § 28-
14-18.1 applies only to whistleblowng clainms. Simlarly, the
three-year period provided in 8§ 28-14-20(a) does not apply to an

action brought under 8 28-14-3.1, since a claimfor wages due

woul d not include recovery of damages stemm ng from an inproper
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transfer of payroll deductions -- the type of relief provided by
§ 28-14-3.1. Because no statute of limtations is "specially
provi ded" for an action under § 28-14-3.1, the general ten-year
statute of limtations of 8 9-1-13(a) would govern a claim
brought pursuant to this section.

There is anot her cause of action under Rhode Island | aw,
however -- outside of the wage paynent statute -- that the Court
believes nore closely mrrors the ERI SA cl ai m advanced by
plaintiffs. Recall that under the resenbl ance test, the Court
first considers the nature of the federal cause of action at
issue; in this case, a claimto enforce 8§ 1145 of ERISA. As the
First Crcuit has observed, 8 1145 does not create an independent
obligation to contribute to an enpl oyee benefit fund -- it sinply
i nposes a federal statutory duty to honor a prior contractual
obligation to nake contributions to such a fund. See

Massachusetts Laborers' Health & Welfare Fund v. Starrett Paving

Corp., 845 F.2d 23, 25-26 (1st Gr. 1988). Viewed in the proper
light, an ERISA suit to recover delinquent enployer contributions
is thus no nore than a suit to enforce an enployer's duties under
a collective bargaining agreenent; in essence, a breach of

contract action.®

“The Court could conclude its analysis at this point, in
light of the First Circuit's observations in a related borrow ng
context: "If a claimrepresents, in essence, purely a breach of
contract action against the enployer, the proper limtations
period is . . . that provided by state |l aw for breach of contract
actions." Cabarga Cruz v. Fundacion Educativa Ana G Mendez,
Inc., 822 F.2d 188, 191 (1st G r. 1987). However, for the sake
of conpl eteness, the Court will proceed to set forth a particular
type of breach of contract action avail able under state | aw.
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The Court suggests that R I. Gen. Laws 8§ 28-8-1, which
aut hori zes a | abor organization to sue an enployer to enforce the
terms of a collective bargai ni ng agreenent, presents the nost
anal ogous cause of action under Rhode Island | aw

Capacity to sue on behal f of enployees for contract

violations. -- Suits or actions at law for the violation by

an enpl oyer of contracts of enploynent between the enpl oyer
and his or her enployees who are represented by a | abor
union as their legally constituted bargaining agent, and

whose rights and duties as enployees are set forth in a

col l ective bargai ni ng agreenent between the enpl oyer and

| abor union, as the legal representative of the enpl oyees,

may be brought in the nanme of the union for the benefit of

t he enpl oyees.

RI1. Gen. Laws § 28-8-1. 1In the Court's view, this cause of
action nost closely parallels the federal claimadvanced in this
case, as these actions would seek essentially the sane relief:
judicial enforcenent of an enployer's contractual obligations
under a collective bargaining agreenent. Therefore, it is this
cause of action, and not any cause of action set forth in the
wage paynent law, that is nost analogous to an ERISA claimto
recover delinquent enployer contributions.

As such, the Court will adopt the statute of Iimtations
applicable to clains under 8§ 28-8-1 for plaintiffs' ERI SA claim
As no limtations period is specially provided for a clai munder
§ 28-8-1," the ten-year statute of limtations found in § 9-1-

13(a) governs this cause of action. Finally, because this ten-

“Section 28-8-1 does provide that "any action at |aw
brought by the | abor union for the benefit of the enpl oyees shal
be subject to the provisions of 88 9-1-15 - 9-1-24." The cited
sections are the general provisions for tolling the statute of
[imtations, but do not provide a specific limtations period.
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year limtations period "fully protects Congress's policy of
ensuring that ERI SA pl ans are adequately funded,"” the Court
reaffirms its conclusion that R 1. Gen. Laws 8§ 9-1-13(a) provides
the statute of limtations applicable to actions for the recovery

of delinquent enployer contributions under ERI SA. See Teansters

Local 251, 689 F. Supp. at 51.
V. Concl usion

For the foregoing reasons, the Court concludes that the ten-
year statute of limtations of RI. Gen. Laws 8§ 9-1-13(a) governs
the present case. As plaintiffs filed their clains well within
this limtations period, the statute of limtations poses no bar
to this action. Accordingly, defendant's notion to dismss
pursuant to Rule 12(b)(6) is denied.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
January , 1997
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