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OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge

Petitioner Matthew Hernmanowski, fornerly a | egal resident
alien, has been ordered to be deported fromthe United States by
Respondent, Inmigration and Naturalization Service (“INS"). The
I NS has been unabl e to execute Hernmanowski’s deportation order
due to diplomatic difficulties with Hermanowski’'s native Pol and.
Wil e these two governnents have debated his fate, Her manowski
has now been held in federal custody for twenty-ei ght nonths
under an order of detention pending deportation. Accordingly, he
seeks fromthis Court a Wit of Habeas Corpus pursuant to Article
|, Section 9 of the United States Constitution and 28 U.S. C
§ 2241. Hermanowski’s Amended Petition alleges that the federal
government is detaining himin violation of the due process

rights guaranteed to himunder the United States Constitution and



demands that he be rel eased fromfederal detention. Respondents
nmoved to dismss, claimng both a lack of jurisdiction in this
Court to entertain the petition and a failure to exhaust

adm nistrative renedies by the petitioner. This matter was
initially referred to United States Magi strate Judge Jacob
Hagopi an who i ssued a Report and Recomendati on advi sing that the
notion to dism ss be denied and that Hernmanowski’s Anmended
Petition be granted. Respondents’ bjections to the Report and
Reconmendati on are now before the Court. For the reasons set
forth bel ow, the Report and Recommendation is adopted with

nodi fications. Respondents’ notion to dismss is denied and the
Amended Petition for a Wit of Habeas Corpus will be granted with
condi ti ons.

BACKGROUND

In 1973, when he was 15 years ol d, Hermanowski |eft his
native Pol and and established a newlife for hinself here in the
United States as a | egal permanent resident alien. H's nother
and five siblings are al so permanent residents of this country.
He married a citizen of the United States and had two children
here. Hermanowski returned his adoptive country’s favor by
enbar ki ng upon a career as a petty crimnal. Hernmanowski’s
encounters with the crimnal justice systemare nunerous. His
resume includes convictions for assault with intent to rob, purse

snat chi ng, possession of marijuana with the intent to distribute,



possession of cocaine with the intent to distribute, and
manuf acture or delivery of cocai ne.

Due to Hermanowski’s prolific, if mnor |eague, crimnal
hi story, the INS sought and obtained in 1992 a ruling by an
| mrm gration Judge ordering Hermanowski deported to Poland. The
Board of Imm gration Appeals in 1994 deni ed Her manowski’s
challenge to the Imm gration Judge’s deci sion and Her manowsKki
failed to exercise his right to further appeals in the federal
courts. Wiile these proceedi ngs were ongoi ng, Her manowski was
serving a sentence in state prison. On Septenber 14, 1996
Her manowski, having conpleted his state sentence, was taken into
custody by the INS under the authority of an inm gration detainer
filed by the agency. Since that date, Hermanowski has been held
in INS custody at the Adult Correctional Institutions in
Cranston, Rhode Island (the state prison where he served his tine
for state crimnal convictions) awaiting deportation.

Wthin days of taking custody of Hermanowski, the INS began
its quest to obtain the travel docunents necessary to deport
Her manowski to his native land. According to an INS staff
officer famliar with Hermanowski’'s case, the Providence District
O fice of the INS requested the docunents fromthe Polish
Consul ate in New York City on Septenber 16, 1996. After a second
call made by the INS in Novenber, the Polish governnent responded

on Decenber 19, 1996. Counselor Marcin Knapp of Poland wote to



the Providence District Ofice and expl ai ned that Pol and refused
to issue travel docunents to Hermanowski and that the governnent
of Poland did not consent to his deportation. This is the only
official statenment ever issued by the Polish government with
regard to Hermanowski’s travel status and deportation.

Following this official rebuff, the Providence Ofice of the
I NS sought the assistance of higher federal authorities. Local
INS officers turned to the agency’ s Washi ngton, D.C headquarters
on Decenber 24, 1996 for help. In February 1997, INS officials
i n Washi ngton twi ce requested a review of the travel docunent
request by the Polish consular staff. These entreaties were
initially ignored. An INS staff officer finally net with the
Second Secretary and the Consul Ceneral at the Polish Enbassy on
March 3, 1997 for the purpose of reviewi ng the request. The
Polish authorities gave no indication at that neeting that their
position on the request had changed.

The federal governnment redoubled its efforts. On May 30,
1997, an INS staff officer in Washington enlisted the aid of the
State Departnent’s Desk O ficer for Poland in pressing the Polish
government through diplomatic channels for the travel docunents.
The State Departnent’s intervention resulted in a conference on
August 14, 1997 between the First Secretary of the Polish Enbassy
and United States officials during which a nunber of outstanding

requests were discussed, including the Hermanowski case. The



First Secretary later infornmed the State Departnent that she had
di scussed the outstanding cases with the Polish Anbassador to the
United States and that she was awaiting further instructions from
the Polish governnent in Warsaw. Despite this high-Ieve
attention to Hermanowski’'s status, Poland has never indicated
that it was willing to alter its initial decision.

In addition to these diplomatic efforts in Washi ngton, the
United States governnment pursued the matter through its Enbassy
in Warsaw. According to an INS staff officer, the Consul Genera
of the United States Enbassy in Warsaw has been able in the past
to secure travel docunents for Polish citizens even after the
Polish governnent initially denied the United States’ requests
for those docunments. However, in Hermanowski’'s case, the Polish
government has not issued any official statenment that contradicts
its refusal of Decenber 1996 to issue travel docunents.

Wil e the di plomats conferenced, Hernmanowski hoped to be
rel eased on bail fromdetention in the state prison. On Decenber
4, 1996, Her manowski requested of the INS District Director,
Charl es Cobb, that he be released on bond until the INS secured
t he necessary travel docunments fromthe Polish government. Cobb
deni ed the request on Decenber 12, 1996, concl udi ng that
Her manowski had failed to carry the burden inposed upon detai nees
seeki ng rel ease on bond under the provisions of fornmer 8 U S.C

§ 1252(a)(2)(B) (1995) (repealed). Although federal |aw



permtted Hermanowski to appeal the District Director’s denial of
bail to the Board of Inmm gration Appeals, see 8 C F. R
8 3.1(b)(7), he did not avail hinself of this opportunity.

Her manowski responded to this denial of bail by filing, pro
se, a Petition for a Wit of Habeas Corpus in this Court. After
engagi ng counsel, Hermanowski filed an Anended Petition in which
he alleges that in detaining himpendi ng deportation the federal
governnent violates both the procedural and substantive aspects
of the right to due process guaranteed by the Fifth Arendnent to
the United States Constitution. The Anended Petition and
respondents’ notion to dismss were referred to United States
Magi strate Judge Jacob Hagopi an. The Magi strate Judge, w thout
having held a hearing on the matter, issued a Report and
Recommendati on on June 1, 1998 recommending that the notion to
di sm ss be denied, that the Anmended Petition for a Wit of Habeas
Corpus be granted, and that Hernmanowski be rel eased from further
detenti on pending the deportation process.

The Magi strate Judge explained that the authority of the INS
to detain an alien pending execution of a deportation order is
subject to limts inposed by the United States Constitution. 1In
this case, the Magistrate Judge concluded that the INS viol ated
Her manowski’s Fifth Anendnment right to substantive due process by
restricting his liberty in a manner that “shocks the conscience.”

The Magi strate Judge reasoned that detention pendi ng deportation



may pass constitutional nmuster if it serves a legitinate
governnmental purpose. In the context of the typical deportation
proceedi ng of a convicted felon, the Magi strate Judge
acknow edged that detention serves two inportant objectives:
facilitating actual deportation when the tine is right and
preventing further crimnal activity pending renoval of the alien
from Ameri can shores. However, the Mgi strate Judge concl uded
that the continued detention of Hernmanowski was no | onger
rationally related to a legitimate governnental purpose. Based
on the totality of the circunstances, the Magi strate Judge found
t hat deportation of Hermanowski to Poland “in the foreseeabl e
future is, at best, inprobable.” Magistrate Judge Hagopi an
accordingly recommended that the notion to dism ss be denied and
that the Amended Petition for a Wit of Habeas Corpus be granted,
rel easi ng Her manowski from conti nued detention by federal
authorities. The Report and Recommendati on did not address
Her manowski’ s procedural due process claim

The I NS now rai ses several objections to the Report and
Recomendati on. The INS chall enges the Magi strate Judge’s
concl usions regarding the scope of this Court’s jurisdiction to
hear this Amended Petition, the proper Constitutional framework
for analysis of the case, and the application of that framework
to the facts in the record. Because of the inportant

constitutional principles involved and because this Court does



not entirely adopt the Magi strate Judge’ s concl usions, the Court
w || address each of these points of contention.

DI SCUSSI ON

Standard of Revi ew
Det erm nations nade by magi strate judges on dispositive

pretrial notions and prisoner petitions are reviewed de novo by
the district court. See Fed. R Gv. P. 72(b). In making a de
novo determnation, the district court "nmay accept, reject, or
nodi fy the recommended deci sion, receive further evidence, or
recommt the matter to the magistrate judge with instructions.”
Id.; see also 28 U S.C 8§ 636(b)(1). Inreviewng a nagistrate
judge's recommendations, the district court nust actually review
and wei gh the evidence presented to the nagi strate judge, and not
merely rely on the magistrate judge's report and recomendati on.

See United States v. Raddatz, 447 U. S. 667, 675-76 (1980);

Goiosa v. United States, 684 F.2d 176, 178 (1st Cr. 1982);

Branch v. Martin, 886 F.2d 1043, 1046 (8th Gr. 1989); 12 Charles

Alan Wight & Arthur R Ml ler, Federal Practice and Procedure
§ 3070.2, at 382-87 (2d ed. 1997).
1. Analysis
A. Jurisdiction over the Habeas Corpus Petition
This Court is authorized by statute and the United States
Constitution to exercise jurisdiction over Hermanowski’s Anended

Petition for a Wit of Habeas Corpus. This Court is mndful that



recent federal |egislation has narrowed the range of | egal
chal | enges brought by aliens that are cogni zable by the federal
courts. Two changes in inmgration | aw are especially notable
for the purposes of this case. The first inportant change was
the repeal by the Antiterrorismand Effective Death Penalty Act
of 1996 of the special inmmgration provision for wits of habeas
corpus available to aliens held in custody pursuant to
deportation orders that was previously found in the Inmm gration
and Naturalization Act (“INA"). See Antiterrorismand Effective
Death Penalty Act of 1996 (“AEDPA’), Pub. L. No. 104-132,

8 401(e), 110 Stat. 1214 (Apr. 24, 1996) (repealing 8 U. S. C

8§ 1105a(a)(10)). In addition to elimnating this avenue of
judicial relief, the statute declared that “[a]lny final order of
deportation against an alien who is deportable by reason of
having commtted [an aggravated felony] shall not be subject to
review by any court.” AEDPA 8 440, 110 Stat. at 1276 (codified
at 8 U S.C. 8§ 1105a(a)(10)). Another significant amendnent to
the immgration | aws was the grant by the Illegal Inmmgration
Ref orm and I nmi grant Responsibility Act of 1996 of excl usive
jurisdiction over renoval proceedings to the Attorney Ceneral.
See Illegal Immgration Reformand I nmm grant Responsibility Act
of 1996 (“I1RIRA"), Pub. L. No. 104-208, Div. C., 8§ 306, 110
Stat. 3009-546 (Sept. 30, 1996) (codified at 8 U.S.C. § 1252(Q)).

Nonet hel ess, despite this whirlwind of reformstirred up by



Congress, this Court’s authority to review constitutional
conplaints delivered by a petition for a wit of habeas corpus
has weat hered the storm

The Great Wit has been recogni zed by countl ess generations
as one of the bulwarks of liberty under the Angl o- Arerican system
of government. WIIliam Bl ackstone praised this “nost cel ebrated
wit in the English law as “efficacious . . . in all manner of

illegal confinement.” 3 WIIiam Bl ackstone, Commentaries 129,

131 (6th ed. 1775). |In particular, the English and Anericans
ali ke recogni zed that the “traditional Geat Wit was largely a

remedy agai nst executive detention.” Swain v. Pressley, 430 U S

372, 386 (1977) (Burger, C J., concurring). The useful ness of
the Wit as a guardi an of denocratic governnment was advertised by
prom nent proponents of the new American constitution who
encouraged that the Wit be “provided for, in the nost anple

manner.” The Federalist, No. 83, at 499 (Al exander Ham | ton)

(dinton Rossiter ed., 1961). 1In England, its roots predate
Magna Charta, in this country, Habeas Corpus was enshrined at the
founding in Article I of the national Constitution. See U S
Const. art. |, 8 9, cl. 2 (“The Privilege of the Wit of Habeas
Corpus shall not be suspended, unless when in Cases of Rebellion
or Invasion the public Safety may require it.”). Statutory
jurisdiction of the federal courts over the ancient Wit

originated in the Judiciary Act of 1789. See Judiciary Act of

10



1789, ch. 20, 8§ 14, 1 Stat. 73, 81-82. This grant of
jurisdiction is now |l odged at 28 U.S.C. § 2241. No act of
Congress has stripped this Court of its tinme-worn duty to redress
constitutional conplaints presented to the Court in a petition
for this ancient Wit.

The general Habeas Corpus provision of federal statutory |aw
provides that “[w]rits of habeas corpus nay be granted by the
Suprene Court, any justice thereof, the district courts and any
circuit judge within their respective jurisdictions.” 28 U S C
8§ 2241(a). A wit may be granted if, inter alia, the petitioner
“iI's in custody under or by color of the authority of the United
States” or “is in custody in violation of the Constitution or
laws or treaties of the United States.” 1d. 8 2241(c)(1), (93).

Sone federal courts have concluded that |egislation recently
enact ed by Congress has stripped the federal courts of their
power to exercise jurisdiction under 8 2241 over the habeas
corpus petitions of deportable and excludable aliens. See, e.q.

LaGuerre v. Reno, 164 F.3d 1035, 1040 (7th Gr. 1998); Richardson

v. Reno, 162 F.3d 1338, 1357 (11th Cr. 1998). However, the
United States Court of Appeals for the First Crcuit has adopted

a contrary view of that recent legislation. In Goncalves v.

Reno, 144 F.3d 110 (1st Cr. 1998), the Court of Appeals held
that neither the AEDPA nor the |II R RA deprived the federal courts

of 8 2241 jurisdiction over the habeas corpus petitions of

11



persons ordered excluded or deported fromthe United States. See

id. at 123. Oher federal courts have agreed. See Sandoval v.

Reno, = F.3d __, 1999 W 31489, *15 (3d GCr. Jan. 26, 1999);

Henderson v. Reno, 157 F.3d 106, 118-22 (2d Cr. 1998); Magana-

Pizano v. INS, 152 F.3d 1213, 1221-22 (9th Gr. 1998) (per

curian); Jean-Baptiste v. Reno, 144 F.3d 212, 219-20 (2d G

1998); Lee v. Reno, 15 F. Supp.2d 26, 37-39 (D.D.C. 1998): Tam v.

INS, 14 F. Supp.2d 1184, 1187-88 (E.D. Cal. 1998); Barrett v.

INS, 997 F. Supp. 896, 900 (N.D. Chio 1998); CGutierrez-Martinez

v. Reno, 989 F. Supp. 1205, 1209 (N.D. Ga. 1998); Morisath v.

Smith, 988 F. Supp. 1333, 1338-39 (WD. Wash. 1997); Mjica v.
Reno, 970 F. Supp. 130, 157 (E.D.N. Y. 1997). Therefore, this
Court has the power to continue to exercise jurisdiction over
habeas corpus petitions filed by aliens pursuant to the statutory
grant codified at 28 U. S.C. § 2241.
B. Exhaustion of Adm nistrative Renedies

Respondents al so argue that this Court should decline to
hear Her manowski’s plea because he failed to pursue an
adm ni strative appeal of the District Director’s denial of bail.
This argunent is without nmerit. Hermanowski’s failure to exhaust
his adm nistrative renedi es does not hanper this Court’s ability
to exercise jurisdiction over his Anended Petition for a Wit of
Habeas Corpus. The United States Suprene Court has expl ai ned:

“Where Congress specifically mandates, exhaustion is required.

12



But where Congress has not clearly required exhaustion, sound

judicial discretion governs.” MCarthy v. Mdigan, 503 U S. 140,

144 (1992) (citations omtted). Although Congress has
substantially rewitten nuch of the federal inmgration statutes
in recent years, it has not created an exhaustion requirenent for
judicial review of alien custody clainms. Therefore, exhaustion
of admnistrative renedies is not a prerequisite to this Court’s
i nvocation of jurisdiction over this habeas corpus request. See

Montero v. Cobb, 937 F. Supp. 88, 90-91 (D. Mass. 1996) (hol ding

that an alien need not exhaust adm nistrative renedies in order
to challenge a predeportation order of detention in federal
court). Furthernore, at stake in this proceeding is a
constitutional question regarding the validity of indefinite
detention. Determnation of that question does not include
review of the adm nistrative procedures enployed by the INS in
denyi ng Hermanowski’'s bail. Because Hermanowski’s Fifth
Amendnent substantive due process claimin his habeas corpus
petition does not inplicate the adequacy of the procedures
afforded himby the INA or the validity of the decision of the
INS in applying the provisions of the INA “he was not
statutorily required to exhaust his adm nistrative renmedi es prior

to seeking judicial relief for the violation of his due process

rights.” Wang v. Reno, 81 F.3d 808, 814 (9th Cr. 1996).

C. Scope of Habeas Corpus Revi ew

13



Satisfied that this Court properly exercises jurisdiction
over this Anended Petition, the Court nust define the scope of
review under 8 2241 to be applied to Hermanowski’s clains. Sone
federal courts have concluded that in the inmgration context,
only a “fundanental m scarriage of justice or a substanti al
constitutional problent is properly subject to judicial review

under 8§ 2241. Morisath, 988 F. Supp. at 1339; see Miya v. INS,

930 F. Supp. 609, 612 (N.D. Ga. 1996). However, in this circuit,
the scope of 8§ 2241 reviewin inmmgration matters is not to be so
narrow y construed. According to the First Circuit’s
instructions in Goncal ves, habeas corpus review under 8 2241 may
enconpass nore than constitutional clainms: “[t]he |anguage of

8§ 2241 itself does not contenplate a limtation of jurisdiction
only to constitutional clains; instead, it contenplates
chal | enges based on the ‘Constitution or laws or treaties of the
United States.” ” (Goncalves, 144 F. 3d at 123-24 (quoting 28
US C 8§ 2241). The Court of Appeals did not specify the precise
boundari es of constitutional review, however. Although the
Goncal ves Court did not specifically address the constitutional
standard to be applied, this Court concludes that the Goncal ves
decision permts judicial review of any cl aimbased on an all eged
violation of rights guaranteed by the Constitution. Logic
conpels this conclusion. Since Goncalves allows consideration of

statutory clains it nust al so countenance redress of violations

14



of superior rights, nanely, constitutional rights, even those
that do not rise to the level of grave constitutional error.

The all eged offenses to his constitutional rights set forth
i n Hermanowski’s Anended Petition for a Wit of Habeas Corpus
fall squarely within the paraneters of 8 2241 review as defined
by the Court of Appeals in Goncalves. Hermanowski argues that
his substantive and procedural due process rights, both guarded
by the Fifth Amendnent to the United States Constitution,
continue to be violated by his physical detention by the federal
governnment pending his deportation.! Such clains fall within
this Court’s scope of review for petitions for wits of habeas
corpus filed pursuant to § 2241.
D. The Statutory Basis for Detention

When Her manowski was rel eased from state custody, federal
law required that the Attorney General, acting through the INS,
take into custody certain aliens ordered deported until actual
deportation could be executed. See 8 U.S.C. § 1252(a)(2) (A
(1995) (repealed by IIRIRA 8 306). This requirenent applied to
any alien who had previously been convicted of commtting an

“aggravated felony” as defined by federal statute, even though

1 It should be noted however, that given the core liberty
interest at stake here, Hermanowski’s claimof inproper detention
woul d also fall well within the bounds of the nore narrow scope
of habeas corpus review of federal courts that require the
finding of a grave constitutional error or a fundanental

m scarriage of justice.
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t hat person had al ready conpl eted the sentence inposed for the
aggravated felony. See id. Hermanowski had previously been
convicted of a narcotics violation that qualified as an
aggravated felony, and therefore, he was subject to the detention
provision. See 8 U S.C. 8§ 1101(a)(43) (including “illicit
trafficking in a controll ed substance” as a crinme that qualifies
as an “aggravated felony”). Accordingly, Hermanowski’s initial
detention by the INS was statutorily proper. Hernmanowski does
not contest the legality of the initial detention.

Upon being taken into I NS custody, Hermanowski inmediately
sought to be released on bond. The INS District D rector denied
t he request, finding that Hermanowski did not satisfy the rel ease
conditions of federal law. According to the transitional period
custody rules of IIRIRA the Attorney General “may rel ease the
alien only if the alien ... (i) was lawfully admtted to the
United States and satisfies the Attorney General that the alien
wi |l not pose a danger to the safety of other persons or of
property and is likely to appear for any schedul ed proceeding.”

I RIRA 8 303(b)(3)(B). The detainee bears the burden of proving
fitness for release under the terns of the statute. See id. The
District Director denied the bond request after determ ning that
Her manowski had failed to carry his burden of proving that he was
not a flight risk or a danger to the community. In this

proceeding, this Court will not directly review the propriety of

16



the District Director’s bond determ nation. At issue here is not
a question of admnistrative law, but a far nore fundanental
guestion of constitutional rights. See Tam 14 F. Supp.2d at
1190.

The statute that permtted the INS to take Hermanowski into
federal custody places no limtation on the duration of detention
pendi ng deportation. See 8 U S.C. 8§ 1252(a) (1995) (anmended by
IIRIRA); IIRIRA 8 303(b)(3)(B). Federal courts have acknow edged
that indefinite detention is not precluded by the inmm gration

statutes. See Zadvydas v. Caplinger, 986 F. Supp. 1011, 1025

(E.D. La. 1997); Tran v. Caplinger, 847 F. Supp. 469, 473-74

(WD. La. 1993). 1In fact, IIRIRA elimnated the six nonth
[imtation on detention pending deportation that was contained in
the previous incarnation of the immgration statute. See |IIR RA
8§ 305 (repealing 8 U.S.C. 8§ 1252(c)). Therefore, it is clear
t hat Her manowski’s detention, even for an indefinite period does
not run afoul of the federal immgration statutes. Wether such
detention can survive constitutional scrutiny is another matter
entirely.
E. Constitutional Limts on Immgration Detention

Renoval of aliens is a power inherent in every sovereign and
is largely exercisable by the political branches of governnent.

See Mathews v. Diaz, 426 U S. 67, 80-81 (1976); Carlson v.

Landon, 342 U.S. 524, 534 (1952); see also Fong Yue Ting V.

17



United States, 149 U. S. 698, 711 (1893) (control of immgration
is an “inherent and inalienable right of every sovereign and

i ndependent nation, essential to its safety, its independence,
and its welfare”). As a political prerogative that |lies near the
core of national sovereignty, it is “largely imune fromjudici al

control.” Shaughnessy v. United States ex rel. Mezei, 345 U. S.

206, 210 (1953); see United States ex rel. Knauff v. Shaughnessy,

338 U.S. 537, 542 (1950); G sbert v. U S. Attorney CGen., 988 F.2d

1437, 1440 (5th Gr. 1993); Jean v. Nelson, 727 F.2d 957, 964-65

(11th Gr. 1984) (en banc), aff’'d, 472 U. S. 846 (1985). The
maj oritarian conponents of our national government share plenary
authority to regulate the adm ssion of aliens to this country.

See G sbert, 988 F.2d at 1440; Doherty v. Thornburgh, 943 F. 2d

204, 209 (2d Cir. 1991); see also U S. Const. art. |, § 8, cl. 4
(“The Congress shall have Power . . . To establish an uniform
Rul e of Naturalization . . . .”). Accordingly, judicial review
of such decisions nust be restrained. See Fiallo v. Bell, 430

U S 787, 792 (1977) (“ ‘[Qver no conceivable subject is the
| egi sl ati ve power of Congress nore conplete . . . .’ 7 (quoting

Ccean St eam Navi gation Co. v. Stranahan, 214 U. S. 320, 339

(1909))).
However, the power of executive branch officers to detain
al i ens pendi ng deportation pursuant to a statutory grant of

authority is not without limts. This power, |ike nost powers of

18



government, is subject to the counter-weight of due process.
Restrictions on physical liberty inposed by governnent officials
must not offend the Fifth Anmendnent’s guarantee that “[n]o person
shall . . . be deprived of life, liberty, or property, wthout
due process of law” U. S. Const. anend. V. This Court,
therefore, nust determ ne whether it is inconsistent with the
Constitution’s prom se of due process for the INS to detain

Her manowski for an indefinite length of tinme until his
deportation can be achi eved.

The due process right contained in the Fifth Arendnent is
conposed of procedural and substantive conponents. Procedural
due process focuses on the fairness of the procedures used by the
government when it acts to deprive a person of life, liberty, or

property. See Mathews v. Eldridge, 424 U S. 319, 332-35 (1976).

Substantive due process guards agai nst governnental interference
with those rights “inplicit in the concept of ordered liberty,”

Pal ko v. Connecticut, 302 U S. 319, 324-25 (1937), and prohibits

t he governnent from engagi ng i n conduct that “shocks the

conscience,” Rochin v. California, 342 U S. 165, 172 (1952).

When substantive due process rights are properly invoked, they
guard agai nst certain governnent intrusions into the private
sphere regardl ess of the fairness of the process enpl oyed by the

governnent. See Collins v. City of Harker Heights, 503 U S. 115,

125 (1992).
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Because Her manowski is not an Anerican citizen, analysis of
his due process clainms nmust begin with an exam nation of the
scope of the due process rights that he may invoke. As an alien,
Her manowski does not enjoy the full panoply of rights enjoyed by

United States citizens. See Reno v. Flores, 507 U S. 292, 305-06

(1993); Diaz, 426 U.S. at 79-80. In regulating non-citizens,
“Congress regularly makes rul es that woul d be unacceptable if
applied to citizens.” Diaz, 426 U S. at 80. However,

Her manowski is not deprived of all of the protections of the Due
Process Cl ause of the Fifth Anmendnent nerely because he is not a

citizen of the United States. See Plyler v. Doe, 457 U S. 202,

210-12 (1982) (holding that the Fifth Amendnent’s Due Process
Cl ause applies to all persons present within the territorial

confines of the United States); Wng Wng v. United States, 163

U S 228, 237-38 (1896) (sane). In order to define the contours
of those protections, this Court must explore the distinction
recogni zed by the federal courts between excludabl e and
deportabl e aliens.

The United States Supreme Court has explained that there is
a distinction in the law for due process purposes “between those
al i ens who have cone to our shores seeking adm ssion . . . and
those who are within the United States after an entry,
irrespective of its legality. In the latter instance the Court

has recogni zed additional rights and privileges not extended to
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those in the former category.” Leng May Ma v. Barber, 357 U S

185, 187 (1958); see Landon v. Plasencia, 459 U S. 21, 32-33

(1982); Mezei, 345 U.S. at 212; Jean, 727 F.2d at 968.

Excl udabl e aliens are those aliens who seek adm ssion to
this country, but have not secured it. Aliens who fall within
the definition of this grouping nay claimonly those procedural
due process rights that Congress chooses to grant them See
Knauff, 338 U S. at 544 (“Whatever the procedure authorized by
Congress is, it is due process as far as an alien denied entry is
concerned.”). Furthernore, the extent of any substantive due
process rights enjoyed by excludable aliens is uncertain, for
“the Suprenme Court has questioned the extent to which aliens
possess substantive rights under the due process clause.”
Doherty, 943 F.2d at 209. 1In contrast, deportable aliens, those
who have been ordered deported after having gained adm ssion to
the United States, are afforded greater procedural and

substantive rights than excludable aliens. See Landon, 459 U. S

at 32-33; G sbert, 988 F.2d at 1442 n. 8. The Suprene Court has
exam ned the range of procedural due process rights guaranteed

deportable aliens by the Constitution. See, e.g., Landon, 459

U S at 32-33; Bridges v. Wxon, 326 U S. 135, 153-54 (1945); The

Japanese I nm grant Case, 189 U.S. 86, 100-01 (1903). However,

the exact nature of a deportable alien’s right to substantive due

process is less clear. Al though Hermanowski raised both
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procedural and substantive due process clainms in his Arended
Petition, the Magistrate Judge determned that the latter claim
was dispositive of the matter. Since that claim in fact, is
di spositive, this Court wll address that claimonly.

This Court does not seek to endow upon deportable aliens
new substantive due process rights or to trail blaze into the
terra incognita of this unresolved jurisprudence. As the Suprene
Court has counsel ed, this Court nust “exercise the utnost care”
when exploring the boundaries of substantive due process rights,
for the *“gui deposts for responsible decisionmaking . . . are
scarce and open-ended.” Collins, 503 U S at 125. However,
there is firmdoctrinal ground upon which this Court may rest its
anal ysi s of Hermanowski’s substantive due process claim
Al though the outer Iimts of such rights in the case of a
deportable alien are nmurky, it is clear that even deportable
aliens enjoy sone neasure of the due process right to be free

from unreasonabl e detention by the governnent. See Flores, 507

U S at 315 (O Connor, J., concurring) (declaring that a juvenile
alien has a “core liberty interest in remaining free from
institutional confinenent”); Doherty, 943 F.2d at 208 (hol ding

t hat deportable aliens “possess a substantive due process right

to liberty during deportation hearings”); see also Al varez-Mndez

v. Stock, 941 F.2d 956, 962-63 & n. 6 (9th Cr. 1991); Tam 14 F.

Supp. 2d at 1191; Zadvydas, 986 F. Supp. at 1025-26.
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The Due Process C ause, however, grants no absolute right to
be free fromdetention, even to those who have been convicted of
no crime. The United States Suprene Court has recogni zed severa
i nportant societal interests that can trunp even this nost

fundanental incarnation of the concept of liberty. See United

States v. Salerno, 481 U S. 739, 748 (1987) (“We have repeatedly

hel d that the Governnent’s regulatory interest in community
safety can, in appropriate circunstances, outweigh an

individual s liberty interest.”); see also Schall v. Martin, 467

U S 253, 281 (1984) (allowng pretrial detention of juvenile

del i nquents consi dered dangerous); Bell v. Wlfish, 441 U S. 520,

535-40 (1979) (allowi ng detention until trial of an accused if

the court finds that there is a risk of flight); Addington v.

Texas, 441 U. S. 418, 425-26 (1979) (allow ng detention of
danger ous defendants who are inconpetent to stand trial);
Carlson, 342 U.S. at 537-42 (allowi ng detention of potentially

dangerous aliens pendi ng deportation); Ludecke v. Watkins, 335

U S 160, 170-72 (1948) (allow ng detention during tinmes of war
of persons consi dered dangerous). Under the proper

ci rcunst ances, detention of deportable aliens al so passes
constitutional nuster. At sone point, however, even a detention
t hat began within constitutional bounds can raise serious
questions regarding the infringenent of protected personal

liberties.
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The federal courts that have addressed the constitutionality
of indefinite detention of aliens have turned for guidance to the
Suprenme Court’s analysis of preventive pretrial detention of

accused juvenile delinquents in Schall v. Martin, 467 U S. 253

(1984). See G sbert, 988 F.2d at 1441-42; Tam 14 F. Supp.2d at

1191; Cholak v. United States, 1998 W 249222, at *7-8 (E. D. La.

1998) (unreported decision); Zadvydas, 986 F. Supp. at 1025-26.
According to established doctrine, a regulatory detention nust

not be inposed for punitive purposes. See Schall, 467 U. S at

269. The validity of regulatory detentions such as those
involved in Schall and the case sub judice is tested by an
inquiry into the |legislative purpose of the restriction, for
detenti on does not always anount to punishnment. See Bell, 441
US at 537. “ *A court nust decide whether the disability is

i nposed for the purpose of punishnment or whether it is but an

i nci dent of sone other |egitimte governnental purpose.’ ”
Schall, 467 U. S. at 269 (quoting Bell, 441 U. S. at 538); see
Salerno, 481 U.S. at 747 (“To determ ne whether a restriction on
| iberty constitutes inpermssible punishnent or perm ssible
regul ation, we first look to legislative intent.”). Unless the
petitioner can denonstrate an express governnmental intent to
puni sh, the court nust determine “ ‘whether an alternative
purpose to which [the restriction] may rationally be connected is

assignable for it.” ” Schall, 467 U.S. at 269 (quoting Kennedy
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v. Mendoza-Martinez, 372 U S. 144, 168-69 (1963)). Finally, the

court nust decide what is often the determ native issue: whether
the detention is excessive in relation to the “alternative
pur pose” proffered. See id.

Federal courts have consistently held that deportation is
not a crimnal proceeding and is not punitive in purpose. See

INS v. lLopez- Mendoza, 468 U.S. 1032, 1038 (1984); Carlson, 342

U S at 537; Gsbert, 988 F.2d at 1442 n. 8. Detention pending
deportation is nerely an adm nistrative incident to the civil
deportation process. As an ancillary procedure to a non-punitive
proceedi ng, detention pending deportation is not inposed for the

pur pose of punishing the alien. See Zadvydas, 986 F. Supp. at

1026 (“Congress did not contenpl ate permanent detention as a
means of punishnment for aliens convicted of aggravated felonies
who have already served their sentence.”); Tran, 847 F. Supp. at
475 (“Congress did not provide for detention of aliens convicted
of aggravated felonies as a neans of punishnent.”).

Several inportant governnental objectives can be advanced by
the practice of detention pending deportation. Ildentification of
these objectives is inportant because “if a particular condition
or restriction of . . . detention is reasonably related to a
| egiti mate governnental objective, it does not, w thout nore,
anount to ‘punishnment.’” “ Bell, 441 U. S. at 539. First,

detention helps to guarantee reliable and speedy deportation by

25



preventing the alien from abscondi ng during the pendency of the

deportation proceedi ngs. See Zadvydas, 986 F. Supp. at 1026;

Tran, 847 F. Supp. at 475. Second, detention of an alien who has
been convicted of an aggravated felony furthers the governnent’s
efforts to protect the community fromcrimnal behavior. See
Carlson, 342 U. S. at 538; Zadvydas, 986 F. Supp. at 1026. G ven
these legitimate interests in detention pendi ng deportation, such
detenti on does not anount to punishnent for purposes of due
process anal ysi s.

| f a substantive due process violation is to be found in the
practice of detention pending deportation, it can only be based
upon a finding that the detention under a particul ar set of
factual circunstances is excessive in relation to the
government al purposes behind the restriction in that particul ar
context. Such a determnation is highly dependent on the unique
facts of each case. Nonetheless, consideration of several
factors that have been identified by federal courts as rel evant
to such an exam nation will help to provide structure to this
inquiry. Specifically, this Court will focus on the |ength of

detention to which the petitioner has al ready been subjected,? the

2 Although the length of the detention is a factor that a court
may consider in its due process analysis, this factor alone wll
rarely be determ native given the inportant governnenta
interests at stake. Courts that have exam ned certain pretrial
detentions for due process violations have held that the |length
of detention by itself is not a sufficient basis upon which to
conclude that a detention offends the due process rights of the
detainee. See United States v. Orena, 986 F.2d 628, 630-31 (2d
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i kelihood of deportation, the potential |length of the detention
into the future, the likelihood that release wll frustrate the
petitioner’s actual deportation, and the danger to the comunity
posed by the petitioner if released. See Tam 14 F. Supp.2d at
1191-92 (considering the length of detention, the possibility of
eventual deportation, and the danger to the community posed by

t he detai nee); Zadvydas, 986 F. Supp. at 1026-27 (considering the
| ength of detention and the possibility of eventual deportation);

Fernandez v. WIkinson, 505 F. Supp. 787, 793 (D. Kan. 1980)

(considering the likelihood of deportation “in the foreseeable
future”). In analyzing the flight risk presented by the
petitioner and the danger to the community that he poses, this
Court does not seek to review under the arbitrary and capri ci ous
standard the decision of the INS to deny Hermanowski bail.

Rat her, these factors are considered only for the purpose of
det erm ni ng whet her Her manowski’s continued detention is
excessive in relation to those two factors recogni zed as the

i nportant governnental interests in detention. Wether the
physi cal restriction can pass the substantive due process test
can only be determ ned by exam ning the real weight of the
governnent’s concerns.

F. Her manowski’'s Substanti ve Due Process C aim

Cr. 1993); United States v. Infelise, 934 F.2d 103, 104 (7th
Cr. 1991).
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To determ ne whet her Her manowski’s conti nued detention
violates his right to substantive due process, this Court wll
follow a three step process. First, the Court wll take neasure
of the specific conditions of Hermanowski’s detention. Next, the
Court wll test the gravity of the governnment’s concerns with
Her manowski’s release. Finally, the Court will weigh the outcone
of each anal ysis and judge whether the restrictions placed upon
Her manowski’s liberty are excessive in light of the two inportant
policy objectives that detention pendi ng deportation is designed
to serve.

The federal governnment has hel d Hermanowski in detention
si nce Septenber 14, 1996, a period of nore than twenty-eight
months at the tinme of this witing. Al though the |Iength of
detention alone will seldomtrigger a violation of the detainee’s
due process rights, the duration of the restriction is an
i nportant factor in the due process analysis. For a man who has
al ready paid his debt to society, twenty-eight nonths of
incarceration in a state prison is not a trivial inconvenience;
nor is the inprisonnment made easier to bear with the know edge
that the detention is nmerely for regulatory purposes. In the
real world beyond | egal euphem sns, prison |ife, whether inposed
for punitive or regulatory purposes, is a harsh existence. This
detention strikes at the core of the liberty interest protected

by the Fifth Anmendnent. See Foucha v. lLouisiana, 504 U S. 71, 80
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(1992) (“Freedomfrombodily restraint has always been at the
core of the liberty protected by the Due Process C ause from

arbitrary governnental action.”); lngrahamv. Wight, 430 U. S.

651, 673-74 (1977) (“Wiile the contours of this historic liberty
interest in the context of our federal system of governnent have
not been defined precisely, they always have been thought to
enconpass freedom from bodily restraint and punishnment.”); cf.
Pal ko, 302 U. S. at 327 (“Fundanmental too in the concept of due
process, and so in that of liberty, is the thought that
condemmati on shall be rendered only after trial.”).

The uncertain duration of this incarceration conpounds the
inequity. Despite the best efforts of the INS, the State
Departnent, and the Anerican Enbassy in Warsaw, the federal
government has been unable during the [ast twenty-eight nonths to
secure travel authorization for Hermanowski fromthe Polish
gover nment . Al though the I NS argues that such del ays are not
unheard of when dealing with convicted crimnals, the agency
of fers no explanation for the delay whatsoever, no tinetable for
Her manowski ’ s eventual deportation, and no description of what
efforts the federal governnent nmay enploy in the future to secure
what has been so elusive this far.

Significantly, the factual record before this Court contains
the account of only one official act of the Polish governnent

regardi ng Hermanowski’s travel docunents. It is also inportant
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to note that this fact is culled froman affidavit of an INS
official submtted by the federal government. On Decenber 19,
1996, the Polish governnment officially notified the United States
government in witing that it would not allow Her manowski’s
deportation to Poland. Nothing in the record indicates that this
official position of the Polish governnment has changed. Al though
officials of the United States governnent have di scussed

Her manowski’s case with Polish officials since the Decenber 19,
1996 decision, the INS does not even allege that the Polish
government has officially indicated a willingness to nodify its
1996 refusal .

Despite the clear inmport of Poland s Decenber 19, 1996
communi cation to the Providence District Ofice, the INS
characterizes Hermanowski’s status with the Polish governnent as
unresolved. This Court, however, has no evidentiary basis for
concluding that the Polish government intends to reconsider its
refusal. The INS would have this Court rely on the conjecture of
I NS enpl oyees for the proposition that sonmeday, unknown
di plomatic forces will convince unnanmed Polish officials for
unexpl ai ned reasons to reverse an official declaration of the
Pol i sh governnent that has now stood firmfor over two years.
This Court declines to take such a | eap of faith.

G ven the Polish governnent’s official stance with regard to

Her manowski’'s travel docunents, this Court has no basis to
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concl ude that Hermanowski will be deported in the foreseeable
future. Consequently, Hermanowski’'s detention is potentially the
equivalent of alife sentence in prison. Gven the slimhope of
deportation in the foreseeable future and the potential for many
nore years of detention while awaiting the occurrence of this
renmote possibility, the first three factors of the bal ancing test
mlitate heavily in Hermanowski’s favor. Next, the Court wll
address the weight of the two governnental interests at stake.
Det enti on pendi ng deportation serves to protect the
community fromexposure to further crimnal acts by an alien who
has been convicted of an aggravated felony. In this case,
detention woul d i ndeed advance that objective. However, the
Court notes that under the circunstances of this case, the danger
posed by Hermanowski is of the mlder sort. Hermanowski has not
made a career of commtting violent felonies. Rather, his
convictions are in the | eague of purse-snatching and | owl evel
narcotics violations. Wile this Court does not nmake |ight of
t he seriousness of the crines that Hermanowski has comm tted, his
crimnal career is typical of the petty thief who causes sone
consternation in his neighborhood, not of the nore dangerous
vi ol ent of fender who we fear may weak havoc in the community if
set at large. Furthernore, the government’s determ nation that
an individual is a danger to the comunity is, by itself, an

insufficient basis for detaining that individual indefinitely.
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See Kansas v. Hendricks, 521 U S. 346, 358 (1997). The Suprene

Court is hesitant to sanction civil detention based upon a
finding of dangerousness al one, w thout an attendant
justification that strengthens the case for such detention, such

as a limted duration of detention, see Salerno, 481 U S. at 747

(pretrial detention), or a finding that the detainee is dangerous

and unable to control hinself, see Hendricks, 521 U S. at 358

(civil commtment of the nentally ill).

The second governnental objective in detention pending
deportation, preventing the alien from abscondi ng before
deportation, can also be advanced in this case by restricting
Her manowski’s freedom However, as discussed above, given
Pol and’ s unequi vocal rejection of Hermanowski’s return to that
country, there is little reason to believe that there will ever
be a deportation to execute. Thus, this governnental objective
| oses much, if not all, of its force since its underlying purpose
has vani shed.

On bal ance, this Court concludes that continued physical
detention of Hermanowski in a prison pending deportation is
excessive in relation to the governnental objectives that
regul atory detention seeks to advance. The crucial factor in
this analysis, as the Magi strate Judge recogni zed, is the
potential for deportation at sone tine in the foreseeable future.

The only objective evidence before this Court on that point is
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the official denial issued by Poland in 1996 to the federal
governnment’s request for travel docunments. The INS neekly
counters this hard evidence with sketchy references to neetings
bet ween di plomatic officials and the unsubstanti ated assertion
that a reversal of Poland’ s position may soneday be in the
offing. This Court places little weight on the hopes of the INS.
Rat her, this Court values highly the one official statenent of
the Polish governnent on its wllingness to accept Her manowski .
As far as that governnent is concerned, Hermanowski will not be
all owed reentry into Pol and.

The potential for deportation has been recogni zed by ot her
federal courts as a key conponent in the cal culus of substantive
fairness. In the context of the indefinite detention of an
excl udabl e alien, a person who belongs to a class of aliens with
fewer due process rights than the deportable alien in the case
sub judice, the United States Court of Appeals for the Tenth
Crcuit declared that “there is no reason for [the alien’ s]
continued incarceration other than the fact that no country has
agreed to take him That is insufficient reason to hold him

further.” Rodriqguez-Fernandez v. WIlkinson, 654 F.2d 1382, 1390

(10th Gr. 1981); see Zadvydas, 986 F. Supp. at 1026-27 (“[J nce

it becones evident that deportation is not realizable in the
future, the continued detention of the alien | oses its raison

d etre.”); see also Tam 14 F. Supp.2d at 1192; Fernandez, 505 F
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Supp. at 799-800. As an admi nistrative incident to deportation,
detention is justified by its relationship to the ultinmte goal
of deporting the alien. As that goal beconmes nore and nore
unachi evabl e, the justification for detention becones nore
tenuous. In this case, the justification has been stretched too
far. Detention of Hermanowski for over twenty-eight nonths with
the prom se of continued inprisonment for the rest of his life
even t hough Pol and has refused to all ow deportation constitutes
gover nnment al conduct that “shocks the conscience” in violation of
the Fifth Amendnent to the United States Constitution.

Federal courts faced with conparable facts have reached

simlar results. | n Rodri quez-Fernandez, the United States Court

of Appeals for the Tenth Circuit determ ned that an excludabl e
Cuban could not be held indefinitely after the Cuban governnment
“consistently refused or failed to acknow edge” the United States
governnent’s request that the alien be returned to Cuba.

Rodri guez- Fer nandez, 654 F.2d at 1386. The Rodri guez-Fer nandez

Court conpared detention pending deportation to incarceration
pending trial and concluded that as such, it is “justifiable only
as a necessary, tenporary neasure.” |d. at 1387. This form of
detention anmounts to unconstitutional punishment when
“Inprisonnment is for an indefinite period, continued beyond

reasonabl e efforts to expel the alien.” 1d.; see United States

ex rel. Ross v. Wallis, 279 F. 401, 403 (2d Gr. 1922) (“[T]he
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right to deport does not include any right of indefinite
i nprisonnment under the guise of awaiting an opportunity for

deportation.”); Petition of Brooks, 5 F.2d 238, 239 (D. WMass.

1925) (“There is no power in this court or in any other tribunal
in this country to hold indefinitely any sane citizen or alien in
i nprisonnment, except as a punishnment for crime . . . . Heis

entitled to be deported, or to have his freedom”); see also

Wl ck v. Weedin, 58 F.2d 928, 930-31 (9th Gr. 1932); Caranica V.

Nagl e, 28 F.2d 955, 957 (9th G r. 1928); United States ex rel.

Kusnman v. District Dir. of Inmmgration & Naturalization, 117 F

Supp. 541, 547-48 (S.D.N. Y. 1953); United States ex rel.

Janavaris v. N cholls, 47 F. Supp. 201, 203 (D. Mass. 1942); In

re Hanoff, 39 F. Supp. 169, 171 (N.D. Cal. 1941).

Several federal district courts have al so recently deci ded
that indefinite detention may violate a deportable alien’ s due
process rights. |n Zadvydas, the United States governnment was
unabl e to secure any nation’s agreenent to accept a deportable

alien who was being held in federal custody. See Zadvydas, 986

F. Supp. at 1015. Because of the governnent’s inability to
deport the detainee, the Zadvydas Court concluded “that the
petitioner’s detention of nearly four years with no end in sight,
and the probability of permanent confinenment, is an excessive
means of acconplishing the purposes sought to be served’” by the

INA. [d. at 1027. Likewise, in Tam Vietnamrefused to accept a
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deportabl e alien who had been held by the United States
governnent for three years. See Tam 14 F. Supp.2d at 1187. The
district court, in concluding that rel ease of the alien was
conpelled by the United States Constitution, explained that “[a]t
sone point, indefinite detention of a deportable alien caused by
an unenforceable INS order nust intersect wwth the Constitution.”
Id. at 1192. Wen it does, as in this case, the INS order of
detention nust give way.

Not all federal courts have concluded that potentially
indefinite detention of an alien violates that alien's

substantive due process rights. See, e.qg., Gsbert, 988 F.2d at

1447 (denying the substantive due process claimof an excludable
alien); Tran, 847 F. Supp. at 476 (denying the substantive due
process claimof a deportable alien). The Tran Court inported
into the deportable alien context the G sbert Court’s analysis of
the substantive due process rights of an excludable alien. See
Tran, 847 F. Supp. at 476. Those courts held that even
indefinite detention of an alien is not excessive in relation to
the two governmental purposes that detention pendi ng deportation
serves. See id. The case sub judice can be distinguished on its
facts from d sbert and Tran. Pol and has unequivocally refused
Her manowski’s return to that country. Because the United States
gover nnment has not produced conpetent evidence to the contrary,

t hat deci sion of the Polish governnment transforns Hermanowski’s
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indefinite detention into a permanent detention, as discussed
above. Neither the G sbert decision nor the Tran decision
describes a simlar evidentiary scenario that so strongly

forecl oses the possibility of effectuating deportation. However,
to the extent that the G sbert and Tran courts pronote the notion
that an alien’s substantive due process rights can never be

viol ated by detention pending deportation, this Court declines to
foll ow those decisions and opts instead to ally itself with the
better-reasoned decisions of the United States Court of Appeals

for the Tenth Circuit in Rodriquez-Fernandez and the district

courts in Zadvydas and Tam
G Appropriate Relief

Havi ng determ ned that Hernmanowski’s conti nued detention
viol ates his substantive due process right to be free froman
arbitrary restraint on his liberty, this Court nust craft an
appropriate renedy. |n habeas corpus proceedi ngs, a federal
district court has the authority to order the release of a person

held in violation of his constitutional rights. See Walters v.

Reno, 145 F.3d 1032, 1050-51 (9th G r. 1998) (upholding the
authority of a district court to release inproperly held aliens);
Tam 14 F. Supp.2d at 1189-90; Zadvydas, 986 F. Supp. at 1027-28.
Such relief is necessary in this case to vindicate Hermanowski’s
constitutional rights. This case is factually simlar to the

situation faced by the district court in Zadvydas. Like
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Zadvydas, a proverbial “Man without a Country,” Her manowski
cannot be deported because a foreign governnent has officially
refused to accept him Mre than two years of efforts by high-

| evel officials of the United States governnent to reverse that
deci sion have proven fruitless. The purpose underlying detention
pendi ng deportation has ceased to exist. So too nust this

of fense upon Hermanowski’s constitutional rights end. This Court
i s duty-bound to vindicate those rights and nothing short of

rel ease fromfederal detention wll suffice. However, the Court
can and will inpose conditions on that rel ease so that the

i nportant governnental objectives discussed above can be served.

CONCLUSI ON

For the forgoing reasons respondents’ notion to dismss is
deni ed and Her manowski’s Anmended Petition for a Wit of Habeas
Corpus will be granted with conditions. Petitioner, Mtthew
Her manowski, will be released fromthe custody of the INS upon
conditions to be set by the Court at a hearing to be schedul ed by
the Court for that purpose. Until then, no judgnent shall enter.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
March 1, 1999
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