UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW HAMPSHI RE

PUBLI C SERVI CE COMPANY OF
NEW HAMPSHI RE, NORTH ATLANTI C
ENERGY CORPORATI ON, NORTHEAST

UTI LI TIES, and NORTHEAST District of N H
UTI LI TI ES SERVI CE COVPANY, C.A. No. 97-97-JD
Plaintiffs
District of RI.
V. C.A. No. 97-121L

DOUGLAS L. PATCH, Chairnman of

the Public Wilities Conm ssion

of the State of New Hanpshire,
BRUCE L. ELLSWORTH, Comm ssi oner
of the Public Utilities Comm ssion
of the State of New Hanpshire,

and SUSAN S. GElI GER, Conmi ssi oner
of the Public Utilities Comm ssion
of the State of New Hanpshire,

Def endant s

OPI NI ON AND ORDER

RONALD R. LAGUEUX, District Judge.’

This action stens froma recent undertaking by the Public
Utilities Comm ssion of the State of New Hanpshire (" Conm ssion")
to restructure the state's electric utility industry.

Plaintiffs, Public Service Conpany of New Hanpshire ("PSNH'),

North Atlantic Energy Corporation ("NAEC'), Northeast Uilities
("NU"), and Northeast Uilities Service Conpany ("NUSC'), seek
injunctive and declaratory relief to bar the inplenmentation and

enforcenent of the Conmm ssion's Final Plan ("Final Plan" or

"Chi ef Judge of the District of Rhode Island, sitting by
desi gnat i on.



"Plan") for restructuring the industry, as well as an interim
cost-recovery order adopted pursuant to the Plan, issued on
February 28, 1997. As grounds for relief, plaintiffs assert,
inter alia, that the Comm ssion's Plan is preenpted by federal
law, attenpts to assert state power beyond the limts allowed by
the comrerce clause, and results in an inpairnment of contractual
rights and a confiscation of property in violation of certain
federal and state constitutional provisions.

The Court is now faced with a threshold question in this
litigation: whether the Court should abstain fromreaching the
nmerits of the case pending the conpletion of state admi nistrative
proceedi ngs and appeals relating to the restructuring Plan. For
t he reasons that follow, the Court concludes that the matter is
ripe for adjudication, and that abstention is not warranted,
except as to a limted range of issues for alimted tinme as
out |l i ned herein.
| . Backgr ound

The question presently before the Court cannot be resol ved
wi t hout an understandi ng of the background in which the dispute
has reached this forum For this reason, the Court offers a
sketch of PSNH s position in New Hanpshire's electric utility
i ndustry, as well as a summary of sone of the central aspects of
the restructuring Plan adopted by the Comm ssion. Wth that
foundation, the Court will be able to put the | egal argunents

raised by plaintiffs and others in proper perspective.



A The Recent History of PSNH

PSNH i s New Hanpshire's |argest electric public utility,
provi ding service to approximately 70% of the state's residents.
In the early 1970's, PSNH began pl anning and constructing the
nucl ear generating station at Seabrook, New Hanpshire, to neet a
forecasted need for a substantial increase in the region's energy
needs. While PSNH anti ci pated conpl eti ng Seabrook by 1979, a
conbi nation of regulatory refornms and increasing public
opposition to nucl ear power del ayed progress significantly, so
that the first (and only) generating unit was not conpleted until
1986. Continuing public opposition engendered further delays, so
t hat Seabrook did not comrence comercial operations until June
30, 1990.

Wil e the delays dramatically increased the cost of the
proj ect, New Hanmpshire | aw prevented PSNH from recovering these
costs fromratepayers through rate increases until the plant
became operational. Thus, PSNH was required to obtain conmerci al
financing in order to continue the project. On January 28, 1988,
unabl e to service the nounting debt supporting its investnment in
Seabr ook, PSNH was forced to seek protection under the bankruptcy
| aws, the first bankruptcy filing of a major regulated public
utility since the Geat Depression

The State of New Hanpshire, recognizing that the pending
reorgani zation of its largest electric utility was of paranount
public inportance, sought and was granted full intervenor status

in the bankruptcy proceedi ngs, and was an active participant in



the reorgani zati on of the conpany. As part of the bankruptcy
case resolution, NU invested $2.3 billion to acquire PSNH, and
assunmed the operations of Seabrook through an NU affiliated
conpany, NAEC. The State played a key role in negotiating both
the acquisition and the manner by which NU woul d be allowed to
recover its investnent in PSNH from New Hanpshire ratepayers. To
this end, NU and the State, acting through its Governor and
Attorney Ceneral, entered into a formal witten agreenent, dated
Novenber 29, 1989, to express the obligations of NU and of the
State with respect to the acquisition of PSNH ("Rate Agreenent").
The Rate Agreement was ratified by the New Hanpshire | egislature
and the Conmi ssi on.

Under the Rate Agreenent, PSNH was able to conti nue
operating as an integrated electric utility, providing bundled
generation, transm ssion, and distribution service at rates set
by the Conmi ssion. The hallmark of the Rate Agreenent was the
establishment of a ratenaking schene that would allow NU to
recover the costs of acquiring and operating PSNH and Seabr ook
over time, while recognizing the short-terminterests of New
Hanpshire ratepayers, who would ultimtely bear these costs
through rate increases. 1In particular, NU agreed to defer
collection of its costs to the long term instead of passing the
costs on to ratepayers i medi ately. The Rate Agreenent
established a fixed-rate period of seven years, during which
electric rates would rise 5.5%a year. Wile a substanti al

portion of NU s investnent would be recovered during the period



of schedul ed i ncreases, the Rate Agreenent al so provided that the
remai nder of the investnent, plus a return, would be recovered
fromratepayers beyond the seven-year period. Thus, the Rate
Agreenment achi eved the desired balance: NU would ultimately
recover its acquisition costs, while the burden to New Hanpshire
rat epayers woul d be spread over tine.

Despite this deferral of cost recovery, New Hanpshire's
average electric rates are currently anong the highest in the
nati on. Because PSNH serves 70% of the market, the great portion
of these rates is governed by the annual 5.5% rate increases
provided in the Rate Agreenment. This fact, coupled with the
success of recent efforts to foster conpetition in the electric
utility industry on the federal level and in other states,
pronpted the New Hanpshire | egislature to consider conpetitive
alternatives for the state's electric utility industry, to take
effect soon after the May 31, 1997 expiration of the fixed-rate
period set by the Rate Agreenent.

B. The Restructuring of the Electric Uility Industry

The Electric Utility Restructuring Act, N.H Rev. Stat. Ann.
88 374-F:1 to F: 6 (Supp. 1996) ("RSA 374-F"), provides for the
restructuring of New Hanpshire's electric utility industry in
order to inject retail conpetition into the market. As outlined
in RSA 374-F: 1(1), the conpetitive market will hopefully "devel op
a nore efficient industry structure and regul atory franmework that
results in a nore productive econony by reducing costs to

consuners while maintaining safe and reliable electric service



wi th m ni mum adverse inpacts on the environnent.” To achieve
these goals, the legislature directed the Comm ssion to devel op a
statewi de restructuring plan to inplenent retail choice for al
custoners of electricity, to take effect by January 1, 1998. See
RSA 374-F: 4(1).

Pursuant to this mandate, and after a series of hearings on
the matter, on February 28, 1997 the Conm ssion issued its Final
Plan for restructuring the industry,' as well as an appended
"Legal Analysis" confirmng the validity of the restructuring
schenme adopted by the Conmmission.? Wiile the Final Plan is
conprehensive and highly detailed, at this juncture the Court
will sinply highlight sone of the key features that are rel evant
to the present litigation.

First, and nost centrally, the Final Plan requires New
Hanpshire's electric utilities to unbundle their retail electric
service into the generation, transm ssion, and distribution
conponents, and to open their existing distribution channels

(i.e., poles and lines) to all consuners in their franchi se area

'See Public Utilities Conmission, Final Plan in Docket No.
DR 96- 150: Restructuring New Hanpshlre s Electric UWility
| ndustry (February 28, 1997). The Conmi ssion adopted this Plan
t hrough a formal or der . See Public Uilities Comm ssion, Oder
No. 22,514 in Docket No. DR 96-150, Order Adopting Final Plan and
Legal AnaIyS|s (February 28, 1997).

*This lengthy Legal Analysis (132 pages) was also formally
adopted by the Comm ssion through Order No. 22,514. See supra
note 1. The Legal Analysis dism sses many of the clains raised in
this lawsuit, as PSNH and others had apparently rai sed many of
t hese sane argunents at prelimnary hearings before the
Conmi ssi on.



on a non-discrimnatory basis.® This unbundling creates retai
choice for the generation function -- custoners will choose from
anong a nunber of different electricity suppliers, and then have
power delivered to them over the "open access" wires of the | ocal
di stribution conpanies. Under the Final Plan, consuners wll pay
their chosen suppliers the rate set by the conpetitive market,
while the rates for access to the distribution channels will be
set by the Commission in a ratemaking proceeding. As for the
transm ssion function, although the Final Plan acknow edges that
t he Federal Energy Regul atory Conmi ssion ("FERC') retains
ultimate authority over transm ssion issues, a utility nust first
submt transmssion tariffs to the Comm ssion for approval,
before these tariffs can be filed with FERC

Further, in order to protect and pronote conpetition in al
phases of electrical service, a utility that wi shes to serve the
di stribution function nmust divest itself of all its generation
assets by Decenber 31, 2000. In addition, a distribution utility
must sell-off all of its rights to obtain power for distribution
under existing power purchase contracts, and sever all corporate
ties with affiliated conpani es that supply conpetitive electric
service in its franchise territory. By these neasures, no one
utility will have the opportunity to dom nate both the generation

and distribution of electricity in New Hanpshire, in the hope

%Thi s requirenment conpl enents the non-discrimnatory, open
access rule that governs the transm ssion function at the
national |evel, issued and adm ni stered under the authority of
t he Federal Energy Regul at ory Conmi ssi on.
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that no one utility will be in a position to exploit consuners
t hrough the exercise of market power.

Both the enabling statute and the Final Plan recogni ze that
the process of restructuring and divestiture of generating assets
woul d | eave currently integrated utilities unable to recover sone
portion of their investnments through the conpetitive nmarket. To
allow utilities to recover these sunken costs, the Conmission is
authorized to include a "stranded cost recovery charge"” to the
rates set for distribution access. See RSA 374-F:4(V). RSA 374-
F:2(1V) defines stranded costs as:

costs, liabilities, and investnments, such as uneconom c

assets, that electric utilities would reasonably expect to

recover if the existing regulatory structure with retai
rates for the bundl ed provision of electric service
continued and that will not be recovered as a result of
restructured industry regulation that allows retail choice
of electricity suppliers, unless a specific mechanismfor
such cost recovery is provided.
The determ nation of the stranded cost recovery charge allowed to
each utility is a long-term proposition, as the Comm ssion is
enpowered to set this charge in the context of a utility-specific
rate case proceeding to take place sonme tine after the
institution of conpetition. See RSA 374-F:4(V).

However, the legislature also provided for a faster, short-
termdeterm nati on of such recovery, in order to accelerate the
transition to a fully conpetitive nmarket. Pursuant to RSA 374-
F:4(VlI), the Conmi ssion is authorized to set an interimstranded
cost recovery charge for each utility, based on the Comm ssion's
prelimnary determ nation of a utility's ultimte |evel of

stranded costs. Such interimrecovery is to be in effect for a
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two-year transitional period, and nay be adjusted if and when (1)
the utility shows that "severe financial hardship” results from
the currently allowed | evel of recovery, or (2) the Conm ssion
sets the permanent stranded cost recovery charge for the utility
after a formal rate case proceeding. See RSA 374-F.4(Vl1), (V).

As required by the statute, the Final Plan sets forth the
nmet hodol ogy for cal culating both interimand permanent stranded
cost recovery charges. Wile the Final Plan recognizes cost-of-
servi ce ratenaki ng net hodol ogy generally, the Comm ssion departs
fromthe traditional cost-based nodel by introducing a "regional
average rate benchmar k" conponent to the ratenaking cal cul us.
Through this approach, the Comm ssion can deny full recovery of
stranded costs, on both an interimand permanent basis, to a
utility whose costs and rates exceed the regional average rate
benchmark. On the basis of this regional rate benchmark nethod,
t he Conmm ssion issued a series of orders, contenporaneously with
t he i ssuance of the Final Plan, in which it set the interim
stranded cost recovery charges to be allowed for each utility
during the first two years of conpetition.?

Finally, recognizing that conpetition is scheduled to begin
on January 1, 1998, the Final Plan sets forth a series of
adm ni strative neasures needed to ensure a successful transition
to conpetition by the end of the year. 1In particular, the Plan

requi res each New Hanpshire electric utility to submt a

“See Public Utilities Conmission, Orders No. 22,509 to
22,513 in Docket No. DR 96-150: Orders Addressing Requests for
InterimStranded Cost Charges (February 28, 1997).
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conprehensive filing no later than June 30, 1997, setting forth
the utility's plan for conplying with the requirenments of the
restructuring plan and the acconpanying orders.> Additionally,

by Decenber 31, 1997 each utility nust submt a plan to
acconplish any divestitures of generation assets required by the
Plan. Lastly, after the June 30 filing, the Comm ssion will hold
additional utility-specific hearings to determ ne whether each
filing conplies with the requirenents of the Final Plan, and w |
afford each utility an opportunity to voice any objections to the
Plan or the interimstranded cost orders based on the facts and
ci rcunst ances particular to that conpany.

Wiile the features of the restructuring plan discussed so
far are generally applicable to all electric utilities in New
Hanpshire, one of the orders issued in conjunction with the Final
Pl an concerns PSNH al one, and is thus of particular inportance
here. In Oder No. 22,512, the Conm ssion addressed the interim
stranded cost charges to be allowed to PSNH, effective January 1,
1998.°% In that order, the Conm ssion expressed its concl usion

that PSNH s rates exceeded the regional average rate benchmarKk.

*These conpliance filings nust include, anmong other matters:
a plan to unbundl e the generation function fromtransm ssion and
distribution; a 1996 cost-of-service study broken down into the
generation, transm ssion, and distribution functions; a plan to
i npl enment procedures for |oad estimation and for the transfer of
metering and billing data; and a proposed schedul e of open access
distribution tariffs.

®See Public Utilities Conmission, Order No. 22,512 in Docket
No. DR 96-150: Order Addressing Request for Interim Stranded Cost
Charges (February 28, 1997).
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For that reason, PSNH would not be allowed full recovery of its
stranded costs during the interim period.’
C. The Present Litigation

Plaintiffs filed this action on March 3, 1997, chall enging
the legality and enforceability of the Final Plan and interim
stranded cost orders insofar as they relate to PSNH. Plaintiffs
thirteen-count conplaint raises a host of federal statutory and
constitutional grounds for invalidating the Comm ssion's Plan for
restructuring the state's electric utility industry. On the
statutory level, plaintiffs assert that the Final Plan attenpts
to assert the state's regulatory authority over conduct within
t he exclusive jurisdiction of FERC and ot her federal agenci es.
Thus, PSNH contends that the Final Plan is preenpted by certain
provi sions of the Federal Power Act (Counts I-111),% the Public
Uilities Regulatory Policies Act of 1978 (Count 1V),° and the
Public Utility Hol di ng Conpany Act (Count WI).*%Y

PSNH al so mai ntains that the Final Plan is constitutionally
flawed in a nunber of respects. First, PSNH clains that the

Plan's provisions for "open access"” and |ess-than-full recovery

‘The Court recognizes that, subsequent to the filing of this
| awsui t, the Conm ssion has decided to rehear certain matters
addressed in the Final Plan, and has stayed limted parts of the
Final Plan, as well as the interimstranded cost orders, pending
this rehearing. The Court wi |l address the substance and inport
of these actions as they becone rel evant to the discussion.

°16 U.S.C. 88 791a to 825r.

Pub. L. No. 95-617, 92 Stat. 3117 (codified as anmended in
scattered sections of 15 and 16 U S.C.).

915 U.S.C. 88 79 to 79z-6.
11



of costs work a physical taking and a regulatory confiscation of
property w thout just conpensation, in violation of the fifth and
fourteenth anmendnments to the United States Constitution and Part
| of Articles 12 and 23 of the New Hanpshire Constitution (Counts
V, I X, and X). PSNH al so contends that the denial of full cost-
recovery is irrational and unfair, and thus denies the conpany
its right to substantive due process (Count V). Additionally,
PSNH cl ains that the rate-setting methodol ogy adopted by the
Comm ssion effects a repudiation of the deferred cost-recovery
provi sions of the Rate Agreenent between NU and the State,' in
viol ation of the contracts clause (Count Xl).'* Lastly, PSNH
contends that the restructuring and divestiture requirenents
attenpt to extend the state's regulatory authority to entities
and conduct beyond the state's jurisdictional boundaries in
vi ol ation of the commerce clause (Count VII), and that these
requi renents deny PSNH and its affiliates certain first amendnment
rights (Count Xi1).%

The conpl aint al so seeks injunctive relief, arguing that

PSNH wi || suffer irreparable harmif the Final Plan, and any

“As evidence of this repudiation, PSNH cites the Legal
Anal ysi s appended to the Final Plan, wherein the Comm ssion
states and defends its conclusion that the Rate Agreenment is not
an enforceabl e obligation of the State.

2PSNH contends that this repudiation also violates central
provi sions of the bankruptcy court's order confirmng the plan
for the reorgani zation of PSNH (Count VIII).

Bln addition, plaintiffs cite these alleged constitutional
violations as the basis for a claimpursuant to 42 U S.C. § 1983
(Count XI11), and seek attorneys' fees under 8§ 1988.
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steps to bring about the restructuring by January 1, 1998, are
not enjoined. Specifically, because the Comm ssion has adopted
t he regi onal average rate benchmark approach instead of
traditional cost-of-service ratenaking nethodol ogy, PSNH cont ends
that it will lose the protection of Financial Accounting Standard
No. 71 ("FAS 71"),' and will thus be required to wite-off nore
than $400 million worth of assets fromits financial books.
Plaintiffs argue that this substantial wite-off, together with
the all eged repudi ati on of the Rate Agreenent between NU and the
State, would place themin default of a nunmber of |oan agreenents
and other credit arrangenents, pronpting creditors to seek
accel erated collection of over one billion dollars worth of debt.
Plaintiffs claimthat this sequence of events would al nost
certainly force PSNH to seek bankruptcy protection once again.*
Upon review ng the pleadings in the case and after hol ding
an initial conference with the parties and a nunber of potential

6

intervenors,'® it becanme readily apparent that the threshold

“EAS 71, pronul gated by the Financial Accounting Standards
Board, sets forth the accounting principles and rules for
regulated utilities. To sinplify greatly, FAS 71 all ows
regulated utilities to carry certain regulatory assets on their
books i nstead of charging them against inconme, as long as certain
conditions are net.

“This chain of events was the subject of an evidentiary
hearing held before this Court on March 20-21, 1997.

®The Court has heard arguments on nine notions to intervene
inthis litigation, filed by Cabletron Systens, Inc.; the Ofice
of the Consuner Advocate of the State of New Hanpshire; the New
Hanpshire El ectric Cooperative; the Canpai gn for Ratepayers
Rights; the Retail Merchants Association of New Hanpshire; the
Communi ty Action Prograns of New Hanpshire; the Granite State
El ectric Conpany; the City of Manchester, New Hanpshire; and
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consideration in this dispute is that of abstention -- whether
the Court should (or, indeed nmust) abstain fromreaching the
nmerits of the case until all further state proceedi ngs concerning
the Final Plan have been concluded.” To aid in the assessnent
of this issue, the Court held a hearing limted to the question
of abstention, during which the parties presented argunents and
of fered evidence relevant to the Court's analysis.'® At the
conclusion of the hearing, the Court took the matter under
advisenent. It is nowin order for decision.
1. Analysis

Al t hough the Court had asked the parties to focus primarily
on the question of abstention, at argunent counsel raised the
additional prelimnary question of whether this litigation was
ripe for adjudication. O course, ripeness and abstention are
di stinct analytical concepts: ripeness raises a question of
justiciability, i.e., whether there is an actual and ongoi ng
"case or controversy" between the parties, while the abstention

doctrines require a federal court to consider whether it should

Unitil Corporation, Concord Electric Conpany, Exeter & Hanpton
El ectric Conpany, and Unitil Power Corporation (collectively
"Unitil"). The Court currently has these notions under

advi sement, and has deferred judgnent on them pending the
resolution of the ripeness and abstenti on questions before the
Court.

Y"The court may raise issues of justiciability and
abstention sua sponte. Pustell v. Lynn Pub. Sch., 18 F.3d 50, 51
& n.1 (1st Cr. 1994).

®The potential intervenors were also given an opportunity
to be heard on this issue, as the Court allowed themto file
briefs as anici curi ae.
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decline to hear a case over which it properly has jurisdiction,
generally for reasons of federal-state comty or judicial

econony. See Pustell v. Lynn Pub. Sch., 18 F.3d 50, 52-53 (1st

Cir. 1994) (discussing concerns underlying doctrines of ripeness
and abstention). However, noting that ripeness and abstention
present simlar |egal issues and concerns for this case, the
Court finds it proper, and indeed necessary, to address both
doctrines at this early stage of the litigation.

A Ri peness

The doctrine of ripeness, rooted in Article Il1l, Section 2
of the United States Constitution, limts the jurisdiction of
federal courts to actual "cases and controversies."” Questions of

ri peness are governed by the famliar two-part inquiry set forth

in Abbott Laboratories v. Gardner, 387 U. S. 136 (1967), whereby a

court considers the fitness of the issues for inmediate review
and the hardship to the litigant should review be postponed. |1d.
at 148-49. Under the "fitness for review' inquiry, a court

consi ders whether the issues presented are purely legal, as
opposed to factual, and the degree to which any chall enged action

is final. See WR Gace & Co. v. United States E.P.A., 959 F.2d

360, 364 (1st Cir. 1992). The various factors that enter into a
court's assessnment of fitness include whether the claiminvolves
uncertain and contingent events that may not occur as antici pated
or at all; the extent to which a claimis bound up in the facts;
and whether the parties to the action are sufficiently adverse.

See Riva v. Mssachusetts, 61 F.3d 1003, 1009-10 (1st Cr. 1995).
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As for the "hardship" prong, at this stage of the inquiry a court
asks whether the chall enged action creates a "direct and

i mredi ate” dilemma for the parties, such that judicial
intervention is required to relieve plaintiff of the need "to
choose between costly conpliance and nonconpliance, at this risk

of punishment.” WR Gace, 959 F.2d at 364.

The di spute over the ripeness of the present litigation
centers on the fitness part of the inquiry, and specifically on
t he question of whether the Conm ssion has taken action that is
sufficiently "final" such that review would be appropriate. In
short, the Commi ssion urges that the process of restructuring the
electric utility industry is still ongoing, and that the clains
asserted by PSNH are therefore hypothetical. The Comm ssion
notes that further adm nistrative hearings have al ready been
schedul ed, as contenplated by the Final Plan, to review utility
conpliance filings and to address other utility-specific
concerns. In addition, a further set of hearings will be held
sonetinme in the future to determne final stranded cost charges.
Finally, the Conm ssion points out that as of yet no rates have
been set for PSNH, and that, in any event, the rates
incorporating the interimstranded cost charges will not becone
effective prior to January 1, 1998.

Wil e recogni zing that further hearings will be held before
the restructuring takes effect, the Court submts that the clains
advanced in this lawsuit concern matters for which the Comm ssion

has i ndeed reached its "final" decision. Adopt ed pursuant to
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the | egislative mandate of RSA 374-F, the Final Plan anbunts to a
conclusive act of legislation, as it is (as its nane inplies) the
Comm ssion's definitive plan for restructuring the electric
utility industry. It is the culmnation of a process in which
the Comm ssion first issued a prelimnary plan, requested
comments on the prelimnary plan, and held a series of hearings
to address these conments. The process concl uded when the

Conmi ssion issued its Final Plan, which sets forth, inter alia,

how the electric utility industry will be structured; how
utilities nmust operate; and how rates will be set as of January
1, 1998. As to these determnations -- which give rise to the
majority of the clains in the conplaint -- the Conmm ssion's work
is done, as the Final Plan does not contenplate further revision
of these matters.' Thus, because this case raises concrete
| egal challenges to nmatters on which the Comm ssion has taken
final action, plaintiffs' clains can be asserted at this tine.

In the alternative, the Conmm ssion submits that this case is
unri pe because PSNH has not yet appeal ed the Conm ssion's Final

Plan to the New Hanpshire Suprene Court. Citing Prentis v.

Atlantic Coast Line Co., 211 U S. 210 (1908), the Conm ssion
argues that appeal to the New Hanpshire Suprene Court is an
integral part of the l|legislative process, because New Hanpshire

| aw provides for a direct appeal of the Conmi ssion's orders to

The Court recogni zes that the Conmi ssion has recently
granted a notion to rehear a limted range of issues relating to
determ nations made in the Final Plan. The Court will address
how t he Comm ssion's action affects the ripeness analysis |ater
in this discussion.
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the State Suprene Court, which can set aside or vacate orders for
"errors of law' or if the orders are "unjust or unreasonable."”
See NNH Rev. Stat. Ann. 88 541:6, 541:13. Therefore, noting
that "[l]itigation cannot arise until the nonment of |egislation

is past,"” Prentis, 211 U S. at 228, the Conm ssion naintains that
t his case has not matured.

Wil e the issue has not been raised by PSNH, the Court
initially questions whether the restructuring statute provides a
basis for such a direct appeal to the New Hanpshire Suprenme Court
at all. The enabling legislation explicitly states that "[a]ny
adm ni strative or adjudicative proceeding or public hearing
relating to this chapter shall be subject to the provisions of
RSA 541-A." RSA 374-F:4(Xl). The referenced section, the New
Hanpshire Adm nistrative Procedure Act, does not afford a direct
appeal to the Suprenme Court, but instead provides that an appeal
lies with the Superior Court for Merrimck County. See N.H Rev.
Stat. Ann. 8 541-A:24. The chapter upon which the Conm ssion
relies, 88 541:1 to 541:22, is a nore generally applicable
section, which does in fact provide that an aggrieved party nmay
petition the Suprene Court directly for review of an order or
deci sion of the Comm ssion, although only after the party has
sought a rehearing by the Comm ssion. See 8§ 541:6.

Nevert hel ess, assum ng arguendo that such direct reviewis

available in this instance,?® the Court finds the Comm ssion's

®Throughout this litigation, the parties have not contested
that RSA 541, and not RSA 541-A, provides the applicable review
procedures. The Court notes that it would reach the same result
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argunment unpersuasive, as review by the New Hanpshire Suprene
Court clearly would be a judicial act, not an extension of the
| egi slative process. 1In Prentis, the Virginia state courts sat
as a second admi nistrative body when hearing appeals from

rat emaki ng orders, as the courts were actually free to set the
rates they concluded were proper; thus, state court review was

truly an extension of the |legislative process. See Prentis, 211

U S. at 224-26; see also New Ol eans Pub. Serv., Inc. v. Counci

of New Ol eans, 491 U. S. 350, 371-72 (1989) (hereinafter NOPSI)

(explaining ripeness holding of Prentis). Unlike Prentis, the
New Hanpshire Supreme Court does not have such authority under
the rel evant provisions of RSA 541, as all that Court can do is
uphol d, suspend, set aside, or vacate an order by the Comm ssion.

See Legislative Uil. Consuners' Council v. Public Serv. Co., 402

A. 2d 626, 631-32 (N.H 1979) (describing Iimted nature of
Court's review authority). Thus, because the New Hanpshire
Suprene Court's review would not be part of a "unitary and still-
t o- be-conpleted | egislative process,” NOPSI, 491 U. S. at 372, the
ri peness holding of Prentis in inapplicable.

Turning to the second prong of the ripeness inquiry, it is
clear that plaintiffs will suffer hardship if this Court's
jurisdiction is withheld. As an initial matter, plaintiffs have
cited threatened injuries that are real and i medi ate. [|ndeed,

t he wei ght of the evidence presented to this Court suggests that

on the ripeness issue under either mechanism and thus it is not
necessary to resolve the issue at this tine.
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t he i ssuance of the Final Plan on February 28, 1997 t hreatened
PSNH wi t h substantial financial harm For exanple, the adoption
of a ratemaki ng net hodol ogy that differs fromthe traditional
cost-of -service nodel would cause PSNH to | ose the benefits of
FAS 71, so that -- absent this litigation -- the conpany woul d
have witten-off nore than $400 million in regulatory assets in
its quarter-end financial statenents (the quarter closed on March
31, 1997).% The resulting violation of covenants in plaintiffs
credit agreenents and the prospect of imm nent bankruptcy are
injuries that are sufficiently concrete to warrant the exercise
of this Court's jurisdiction.

Furthernore, the chall enged action does pose a dilemm for
PSNH, as the Conm ssion's issuance of the Final Plan conpels
plaintiffs to choose between, on the one hand, detrinentally
changi ng their behavior in order to conply with a law, and, on
the other hand, refusing to conply with the law and thus ri sking

puni shment. See WR. Grace, 959 F.2d at 364. Plaintiffs face

such a dilema on the FAS 71 issue, as they cannot ignore the
substance of the Comm ssion's actions (i.e., give thenselves the
benefits of FAS 71 treatnment) w thout risking violation of

vari ous SEC financial disclosure requirenments. Mreover, PSNH
faces another choice: it nust either begin to gather the

mat eri als needed to nake its conpliance filings, or ignore the

Comm ssion's actions and refuse to make the filings by the date

“'The evi dence al so supports the view that the Conmission's
repudi ati on of the Rate Agreenent would suffice to cause PSNH to
| ose the benefits of FAS 71 treatnent.
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set in the Final Plan. For these reasons, the Court is satisfied
that the hardship prong of the ripeness inquiry has been net.

The Court nust now address a question that was |eft open
earlier in this discussion: how certain actions taken by the
Comm ssi on subsequent to the filing of this lawsuit affect the
ri peness of plaintiffs' challenge to the Final Plan, if at all.
In an order dated March 19, 1997, the Comm ssion granted a
request for a rehearing on the propriety of the regional average
benchmar k approach to ratenaking.? In an subsequent scheduling
order, the Commi ssion further noted that it mght revisit the
Final Plan's treatment of the Rate Agreement.® Pending this
reheari ng, scheduled for May 21-22, 1997, the Conmm ssion has
stayed those portions of the Final Plan that will be addressed at
the hearing, as well as the interimstranded cost orders issued
cont enporaneously with the Final Pl an.

It is well settled that a court nust evaluate the ripeness
of the dispute as of the date of decision, and not as of the tine

the complaint was filed. See Regional Rail Reorganization Act

Cases, 419 U. S. 102, 139-40 (1974). Due to this tine elenent, in
sonme instances post-filing events will cause a case that was

previously ripe for review to becone unripe. Thus, the Court

22See Public Utilities Commission, Order No. 22,526 in
Docket No. DR 96-150: Order Granting Motion for Rehearing and
Stay of a Limted Portion of Order No. 22,512 and Order No.
22,514 (March 19, 1997).

#See Public Utilities Commission, Order No. 22,548 in
Docket No. DR 96-150: Procedural Order Addressing Mtions for
Rehearing (April 7, 1997).
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nmust consider whether this litigation, which clearly presented a
ripe controversy at the tinme it was filed, has becone unripe in
light of the Comm ssion's post-filing decision to rehear certain
matters concerning the Final Plan. For the reasons that foll ow,
the Court concludes that the case has not becone unri pe.

First, and nost inportantly, the Court notes that only a few
of the clains advanced in this litigation concern matters that
m ght be influenced by the rehearing. The rehearing order does
not explicitly state the Comm ssion's willingness to reconsider
its adoption of the regional average rate benchmark approach.
| nstead, the rehearing appears to be limted to a re-exam nation
of the relationship between the nethodol ogy and two col |l ateral
issues -- PSNH s FAS 71 dilenmma and the effect of the Rate
Agreenent. Nonet hel ess, even assum ng that the Conm ssion m ght
be willing to reconsider, and ultimtely change, the Final Plan's
rat emaki ng net hodol ogy at this juncture, this possibility would
not affect the majority of the clains at issue here in any
respect. As the Commi ssion has explicitly stated, the stay order
has no i npact what soever on those parts of the Final Plan that
are not subject to rehearing. Thus, for exanple, the chall enged
unbundl i ng, divestiture, open-access, and FERC tariff-filing
requi renents continue to stand as the Conmi ssion's "final act” on
these matters. Accordingly, the clainms that inplicate these
matters, such as plaintiffs' preenption, physical taking, first
anmendnent, and comrerce clause clains, remain ripe for

adj udi cati on.
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Additionally, the Court finds that there continues to be a
ri pe controversy even as to those clains that are related to the
r at emaki ng nmet hodol ogy of the Final Plan, such as the regul atory
confiscation and contracts clause clainms. In this Court's view,
t he i ssuance of the Final Plan ambunted to a conclusive act of
| egi sl ation or rul emaking by the Comm ssion, and the nere
possibility that the Final Plan m ght be repeal ed or changed in
the future is insufficient to defeat the ripeness of clains

related to this legislative action. See Anerican PetroleumlInst.

v. United States E.P. A, 906 F.2d 729, 739-40 (D.C. Cir. 1990)

(I'f agency's power to revise a final rule "were sufficient to
render an otherwise fit challenge unripe, review could be
deferred indefinitely.”). Until the Comm ssion takes a further
determ native action to conclusively anmend or di savow t he Fi nal
Plan in whole or in part, the Court nust view the Final Plan as
the Conmission's final action on all matters contained therein.
This conclusion is bolstered by the First Crcuit's decision

in Riva v. Massachusetts, 61 F.3d 1003 (1st Cr. 1995), which

presented an anal ogous ripeness issue. In Riva, the Court noted
the possibility that the statute under review m ght be anmended
during the course of the lawsuit and thus noot the plaintiff's
claim the challenged retirement statute would not directly
affect the plaintiff for sone years, and there was a bill pending
in the state legislature to repeal the very statute under attack.
See id. at 1010-11. Nonetheless, the First GCrcuit found that

the case presented a ripe controversy, on the foll ow ng grounds:
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In all events, a litigant seeking shelter behind a ripeness
def ense nust denonstrate nore than a theoretical possibility
that harmnmay be averted. . . .[T]he repeal of a statute
will always be possible in any case of del ayed enforcenent,
yet it is well settled that tinme delay, w thout nore, wll
not render a claimof statutory invalidity unripe if the
application of the statute is otherwi se sufficiently
probabl e. The degree of contingency is an inportant
barometer of ripeness in this respect. Here, the relative
certainty of [plaintiff's] asserted injury indicates that
his claimis suitable for contenporaneous judicial review

Id. at 1011 (citations omtted); see also Puerto Rico Tel. Co. V.

F.C.C., 553 F.2d 694, 697 (1st Cr. 1977) ("[We do not agree
with the FCC that its |eaving the door open to reconsideration of
the [chal |l enged action] on the basis of additional facts show ng
econoni ¢ hardship shoul d bar our review ").

As with the statute under review in R va, there is no reason
to expect that the Final Plan will look any different after the
rehearing process than it does today. Putting aside the limted
scope of the rehearing, the Court notes that the Comm ssion had
al ready been presented with all of the argunents concerning the
r at emaki ng nmet hodol ogy at the tinme it issued the Final PlIan.

G ven the fact that the Comm ssion has previously weighed the
argunents that will be presented at the rehearing, and the fact
that an overwhel m ng portion of the Final Plan's Legal Analysis
(at least 92 of 132 pages) was devoted to a defense of the Final
Pl an's ratenmaki ng approach and its treatnent of the Rate
Agreenent, the "degree of contingency” raised at this juncture is

mnimal. Conpare Riva, 61 F.3d at 1011 (fact that prior efforts

to repeal had failed weighed in favor of ripeness). Therefore,

the "theoretical possibility that harm nmay be averted” is not
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enough to defeat the ripeness of those clains related to the
r at emaki ng net hodol ogy adopted in the Final PlIan.

Accordingly, the Court concludes that this case is ripe for
adjudication in a federal court, notw thstanding the Conm ssion's
recent actions. Therefore, the Court will now turn its attention
to the question of whether it would be proper to exercise its
jurisdiction over this dispute, or whether the particular
ci rcunstances of this case warrant the application of any of the
various doctrines of abstention.

B. Abst enti on

It is well settled that federal courts have a "virtually

unfl agging obligation . . . to exercise the jurisdiction given

them" Colorado R ver Water Conservation Dist. v. United States,

424 U. S. 800, 817 (1976). However, under certain circunmstances a
federal court can abstain fromthe exercise of its proper

jurisdiction. See Pustell v. Lynn Pub. Sch., 18 F.3d 50, 53 (1st

Cr. 1994). Wile the decision to abstain is left to the "sound

equi tabl e discretion” of the district court, Burford v. Sun Q|

Co., 319 U. S 315, 318 (1943), a court should not lightly decide
to abdicate its authority to hear a case properly within its
jurisdiction, as abstention remains "the exception, not the

rule.” Colorado River, 424 U S. at 813. Wth these principles

in mnd, the Court will proceed to consider whether abstention is
appropriate in this matter.

1. Burford Abstention
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Under the rule of Burford v. Sun Gl Co., 319 U S. 315

(1943), abstention is appropriate when the exercise of federal

court jurisdiction risks "turning the federal court into a forum
that will effectively decide a host of detailed state regulatory
matters, to the point where the presence of the federal court, as
a regul atory deci sion-making center, makes it significantly nore
difficult for the state to operate its regulatory system"” Bath

Memi | Hosp. v. Maine Health Care Fin. Conmin, 853 F.2d 1007, 1012

(1st Cir. 1988). Because the resolution of this lawsuit wll not
transformthis Court into "a regul atory deci sion-nmeking center,”
Burford abstention is inappropriate.

The Suprene Court nost recently addressed the contours of

Burford abstention in New Ol eans Pub. Serv., Inc. v. Council of

New Ol eans, 491 U.S. 350 (1989) (hereinafter NOPSI). |In NOPSI,

a local utility challenged a ratemaking body's disall owance of
certain costs associated with a nucl ear power venture, arguing
primarily that the decision was preenpted by federal law. 1d. at
354-58. After reviewing the Burford decision and the |ine of
cases that have devel oped the doctrine, the Court sumrarized the
rule of Burford abstention as foll ows:

Where tinely and adequate state-court review is available, a
federal court sitting in equity nust decline to interfere
with the proceedings or orders of state adm nistrative
agencies: (1) when there are "difficult questions of state

| aw bearing on policy problens of substantial public inport
whose i nportance transcends the result in the case then at
bar"; or (2) where the "exercise of federal review of the
guestion in a case and in simlar cases would be disruptive
of state efforts to establish a coherent policy with respect
to a matter of substantial public concern.”
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NOPSI, 491 U. S. at 361 (quoting Colorado River, 424 U. S. at 814).

The Court was able to dispense with the first prong of this
anal ysis in short order, as the case did not pose a state |aw
claimor a federal claimso "entangled in a skein of state |aw'
that state | aw issues had to be resol ved before the federal
clainms could be addressed. See NOPSI, 491 U.S. at 361 (internal
guotation omtted).

The Court then turned to the second concern of the Burford
doctrine: protecting state adm nistrative processes from undue
federal interference. The Court began by noting that abstention
is not required "whenever there exists such a process, or even in
all cases where there is a potential for conflict with state
regul atory law or policy.” 1d. at 362 (internal quotation
omtted). The Court then stressed that the nature of the primry
claimat bar -- a preenption claim-- was such that it woul d not
unduly intrude on the state's adm nistrative process:

no inquiry beyond the four corners of the Council's retai

rate order is needed to determine whether it is facially

pre-enpted by [federal law]. Such an inquiry woul d not

unduly intrude into the processes of state governnent or

underm ne the State's ability to naintain desired

uniformty.
Id. at 363. The Court thus distinguished the case before it from
cases asserting "that a state agency has msapplied its | awf ul
authority or has failed to take into consideration or properly
wei gh relevant state |aw factors,” the federal adjudication of
which could "disrupt the State's attenpt to ensure uniformty in
the treatnment of an essentially |ocal problem™ 1d. at 362

(internal quotation omtted).
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This characterization and application of Burford abstention
gui des the decision here. First, the Court must consider whether
there are "difficult questions of state |aw bearing on policy
probl enms of substantial public inport whose inportance transcends
the result in the case then at bar." NOPSI, 491 U. S. at 361
While there is no doubt that the Comm ssion's efforts to
restructure the electric utility industry raise matters of
critical public inportance, abstention is not warranted on this
basi s al one, because this case does not present any difficult
guestions of state law. Plaintiffs' conplaint asserts
exclusively federal statutory and constitutional clainms, with the
sol e exception of a state law takings claimthat mrrors the

federal constitutional provision. See Quirk v. Town of New

Boston, 663 A 2d 1328, 1332-33 (N. H 1995) (adopting federal |aw
concepts for takings claimunder state Constitution). Moreover,
the federal clains are not "in any way entangled in a skein of
state law that nust be untangl ed before the federal case can

proceed.” MNeese v. Board of Educ., 373 U S. 668, 674 (1963).

Wil e the Comm ssion has argued otherwi se, plaintiffs' contracts
cl ause claimcan be resolved without deciding difficult state | aw
guestions; for contracts clause purposes, the question of whether
contractual rights exist and have been unconstitutionally

inpaired is a matter of federal law. See General Mdtors Corp. V.

Ronein, 503 U. S. 181, 187 (1992). Accordingly, "the first avenue

to Burford abstention is a dead end." Fragoso v. Lopez, 991 F. 2d

878, 883 (1st Gir. 1993).
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The Court will now turn to "the second roadway to Burford
abstention: when federal revieww || disrupt 'state efforts to
establish a coherent policy with respect to a matter of
substantial public concern.'" 1d. at 883-84 (quoting NOPSI, 491
US at 361). The First Crcuit has recently summarized this
part of the inquiry as foll ows:

In sum NOPSI cabins the operation of the Burford doctrine.

Post - NOPSI Burford applies only in narrowy circunscribed

situations where deference to a state's adm nistrative

processes for the determ nation of conplex, policy-I|aden,

state-law i ssues woul d serve a significant |ocal interest
and woul d render federal court review inappropriate.

Fragoso, 991 F.2d at 882.
Further, since NOPSI the First Circuit has offered gui dance
as to the nature of the "narrowy circunscribed situations” to

whi ch Burford abstention is applicable. In Trailer Marine

Transport Corp. v. Rivera-Vazquez, 931 F.2d 961 (1st Cr. 1991),

t he Court acknow edged that nuch of its pre-NOPSI jurisprudence
on Burford followed along the sane lines as NOPSI, in that the
Court had drawn a simlar distinction between the types of clains

that would or would not unduly intrude on an adm nistrative

deci si on-maki ng process. 1d. at 963. In Alstate Insurance Co.
v. Sabbagh, 603 F.2d 228 (1st Cr. 1979), while the Court
ultimately found that abstention was proper, one factor wei ghing
agai nst abstention was that the plaintiff had challenged the
constitutionality of the entire rate schedule, rather than
attacking "a state comm ssion's exercise of discretion with
respect to a few particular applications of a regulatory schene."”

Id. at 232. Simlarly, in Bath Mem| Hosp. v. Maine Health Care
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Fin. Commn, 853 F.2d 1007 (1st Cir. 1988), the Court stressed

that the plaintiffs "do not seek individualized review of fact-
(or cost-) specific regulatory decision naking. To the contrary,
they attack the statute as it is witten.” 1d. at 1014. |In that
i nstance, abstention was inappropriate, as the risks of intrusion
on state processes would be "no greater than those present
whenever a federal court decides whether a state regul atory
statute is constitutional." 1d. at 1015.

The Court relied on this sanme distinction in the Trailer
Marine case. There, plaintiff had brought equal protection and
commer ce cl ause chall enges to a schene by which Puerto Rico set a
special fee, in lieu of an annual insurance prem um on

"tenporary trailers" entering the Conmonwealth. See Trailer

Marine, 931 F.2d at 962.* While the plaintiff specifically
chal | enged the anobunt of the fee assessed, the Court recognized
that the chall enge focused not so nuch on the level of the fee

but rather on the basis established for setting the fee -- "a
schenme under which a separate fee is charged each tinme a
tenporary trailer enters Puerto Rico, as opposed to sone
alternative basis nore closely related to the use of the roadways

on the island.” 1d. at 963.

I'n order to fund its no-fault auto insurance schene,
Puerto Rico had set a flat-fee prem um applicable to all notor
vehi cl es operating on the island. At issue in Trailer Mrine was
a | aw whi ch established how this prem umwould be collected from
a conmon carrier that did not maintain trailers in Puerto Rico
year-round, but instead brought its own trailers on and off the
island with each shipnment ("tenporary trailers”). See Trailer
Marine, 931 F.2d at 961-62.
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In determ ning whether the case fell "within the narrow
Burford exception to federal courts' obligation to adjudicate
claims within their jurisdiction,” id. at 964, the Court again
focused on the nature of plaintiff's clains and the type of
review a district court would have to undertake in order to

resolve those clains. As in NOPSI, Sabbagh, and Bath Menorial,

the chall enge was to the constitutionality of the overall schene
-- not to a utility-specific determnation -- and thus the
district court could conduct the required equal protection and
commer ce cl ause anal yses "wi thout extensive inquiry into the
factual basis of the fee structure. . . . [and] w thout inquiring
beyond the statute and the inplenentation procedure thensel ves."
Id. Because such facial review would not unduly intrude into the
state's adm ni strative process, abstention under Burford was not
warranted. |d.

These precedents suggest a clear line of demarcation: on the
one hand, cases seeking individualized review of utility-specific
regul atory determ nations, for which abstention is appropriate;
and, on the other hand, cases challenging the constitutionality
of an entire state regulatory system for which abstention under
Burford is not warranted. Indeed, this distinction nmakes perfect
sense in light of the concern which animates this part of the
Burford analysis: disruption of a state's effort to establish a
coherent regulatory policy. If each utility were allowed to seek
federal court review of firmspecific rate orders, such a

"parallel, additional, federal, 'regulatory review nmechanisnf
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woul d clearly threaten to disrupt the state's admi nistration of
its regulatory schene by the sheer volunme of challenges. See

Bath Menorial, 853 F.2d at 1013. Moreover, uniformty concerns

are also inplicated, in that such a parallel review systemruns
the risk that for the sane | egal question, one utility could gain
a favorable determnation in one forum while a second firmcould
|l ose its appeal in the parallel review forum

However, when a challenge is brought to the legality of an
entire state regulatory system these concerns are not inplicated
to the sanme degree. In such cases, uniformty is not an issue,
as the constitutionality of the regulatory schene will be
determ ned in one judicial proceeding, sited in the plaintiff's
choi ce of forum Moreover, the disruption occurs once -- when
the challenge is brought.?® Al though federal court review may
stall the regulatory process as the challenge is heard, the sane
| evel of disruption occurs "whenever one attacks a state | aw on
constitutional grounds in a federal court.” [d. And while such
review nmay declare the entire regulatory schene unconstitutional
-- the ultimate disruption -- "there is, of course, no doctrine

requiring abstention nerely because resolution of a federal

®Recal | that in setting forth the Burford rule the Supreme
Court expressed concern that "federal review of the question in a
case and in simlar cases"” would unduly disrupt the regul atory
process. See NOPSI, 491 U S. at 361 (enphasis added). However,
when a one-tine challenge is brought to an entire state
regul atory system such a case will provide a final determ nation
on the legality of the challenged schene. Thus, there will be no
"simlar cases" to further disrupt the regulatory process.
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guestion may result in the overturning of a state policy."

Zabl ocki v. Redhail, 434 U S. 374, 379-80 n.5 (1978).

In light of this distinction, it is clear that Burford
abstenti on woul d be i nappropriate here, because this litigation
poses a constitutional challenge to the entirety of the
Comm ssion's restructuring plan -- not to utility-specific
regul atory deci si onmaking. To resolve plaintiffs' clains, the
Court will not need to engage in the type of "detailed factual
anal ysis of the bases of the [Comm ssion's] decision" that woul d
transformthis Court into a parallel regulatory review

institution. See Sabbagh, 603 F.2d at 233. |Indeed, this

litigation has nothing to do with the Conm ssion's reasons for
adopting the market structure and cost-recovery mechani sns
presented in the Final Plan, or whether these reasons are
supported by an adequate factual basis, or whether an alternative
structure woul d nake for sounder public policy. Instead, the
Court is asked to consider a different set of questions: as
witten, what sort of industry structure does the Final Plan
create; what cost-recovery nechani sns does the Final Plan

provi de; what nust a utility do to conply with the Final Plan --
and does this pass constitutional nuster. \Were, as here,
federal statutory and constitutional questions are squarely
presented, and these questions can be resolved w thout review ng
a regulatory authority's utility-specific decisions, Burford

abstention is not only unwarranted, but is also wholly
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i nappropriate in light of this Court's "virtually unfl aggi ng
obligation" to hear clainms within its jurisdiction.

A brief review of the conplaint reinforces the conclusion
that this Court will not be engaging in individualized review of
regul atory deci si onmaki ng that woul d "unnecessarily threaten to
i npede significantly the ongoing adm nistration of a state

regul atory system" Bath Menorial, 853 F.2d at 1013. | ndeed,

nost of plaintiffs' clainms will not require any inquiry beyond
the "four corners" of the Final Plan.?® For instance, to resolve
the preenption claim as in NOPSI, the Court needs only to
discern what it is that a utility nust do under the Final Plan as
witten, and consider whether these requirenents conflict with
appl i cabl e provisions of federal law. See NOPSI, 491 U S. at
362-63. Simlarly, in considering the contracts clause claim
the Court will |ook at whether any rights or obligations created

by the Rate Agreenent survive the adoption of the Final Plan.?

**The Conmi ssion's understanding of what it neans to "I ook
beyond the four corners” is msguided. Judicial interpretation of
a provision of the Final Plan -- i.e., determ ning what the Final
Plan requires -- is not an inquiry beyond the "four corners" as
the phrase is used in this context. The reference in NOPSI to an
"inquiry beyond the four corners” of an order refers to a review
of the factual bases of a decision, to determ ne whether the
regul ators weighed all the relevant factors and reached the
proper bal ance of interests. See NOPSI, 491 U S. at 362-63.
Construction of provisions in a statute or contract is well
within the four corners, and is part and parcel of the judicial
function.

*'The Conmi ssion has suggested that the Court will have to
| ook beyond the "four corners” to determ ne whether the Rate
Agreenent constitutes a contract at all. However, because this
inquiry does not require a review of the reasonabl eness and
underlying factual basis of a regulatory decision, it is not the
type of inquiry that raises Burford concerns. See supra note 26
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The sane node of analysis applies to plaintiffs' clains under the
commerce clause and first anendnment: after discerning what the
letter of the Final Plan requires and/or prohibits, the Court can

t hen deci de whether this offends the Constitution. See Trailer

Marine, 931 F.2d at 964. (commerce clause challenge to regulatory
schenme did not require abstention). For all of these clains, the
type of review the Court must undertake is not of a nature to

i nplicate Burford concerns.

Plaintiffs' confiscation and takings clains present somewhat
cl oser questions. As the First Crcuit has noted, a confiscation
claim"is a rather special claimin that it has often required
the court to review individual firmcosts and rel ated

i ndi vidualized factual circunstances." Bath Menorial, 853 F.2d

at 1014 (enphasis in original). Because these clains generally
require "highly individualized review of particular, firm
specific regulatory decisions,” id., abstention is often proper.

See al so Al abama Public Serv. Commin v. Southern Ry. Co., 341

U S. 341, 347-48 (1951) (confiscation claimessentially required
court to second-guess conmmi ssion's balancing of railroad' s
interests against interests of the public).

However, the confiscation clainms advanced in this case w |
not require this Court to engage in this sort of firmspecific
"second- guessi ng" of a regulatory decision. Mich like the

Trailer Marine case, while PSNH chal l enges the specific interim

stranded cost recovery allowed for the conpany, the thrust of the

case is plaintiffs' challenge to the nethodol ogy used throughout
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the Final Plan to fix interimand final stranded cost charges --

t he regi onal average rate benchmark nmethod. See Trailer Marine,

931 F.2d at 963. Simlarly, plaintiffs' takings claimchallenges
the notion that a distribution conpany can be required to grant
"open access” to all electricity suppliers, a facial challenge

t hat can be resolved on the "four corners” of the Final Plan,

wi t hout delving into facts and circunstances particular to PSNH

I n other words, because this challenge centers on particul ar
aspects of the restructuring order itself, and not on PSNH
specific regulatory determ nati ons about cost recovery and
access, Burford abstention is not warranted.

The Court does recogni ze that one of PSNH s clainms w ||
require the Court to consider whether there was a sufficient
factual basis to support the conclusions reached in the Final
Plan. In Count V, plaintiffs assert that their substantive due
process rights have been violated in that the Final Plan's cost
recovery nechani sns are "fundanentally irrational and unfair."

To resolve this claim the Court will necessarily exam ne the
factual record to determ ne whether the challenged provisions are
rationally related to a legitimate governnental purpose. See

Duke Power Co. v. Carolina Envtl. Study Goup, Inc., 438 U S. 59,

82-84 (1978) (rational basis test governs substantive due process
chal l enges to econom c regulation). However, this rational basis
review wi Il involve no nore second-guessing of the Conm ssion's
decision than the Iimted review needed to resolve the equal

protection claimadvanced in Trailer Marine: no "extensive
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inquiry into the factual basis" of the restructuring plan is
needed to determne if the schene has a rational basis. See

Trailer Marine, 931 F.2d at 963-64. As in Trailer Murine, such a

limted review of the factual record does not require abstention.
Lastly, the Court will respond to the Comm ssion's oft-
repeated contention that the First Crcuit's decision in Sabbagh
controls the decision here. In Sabbagh, the Massachusetts
Suprene Judicial Court's exclusive and conprehensive revi ew
authority over regul atory decisions was deened "an integral part

of the regulatory process,"” the factor that tilted the bal ance in

favor of abstention. See Sabbagh, 603 F.2d at 232-34. The

Comm ssi on, arguing that the New Hanpshire Suprene Court has
review authority simlar to that in Sabbagh, argues that the sane
reasoni ng and result should apply here. However, this argunent
overl ooks the crucial distinction between Sabbagh and the present
case, a distinction that has been enphasi zed t hroughout this
di scussion: Sabbagh posed a challenge to a single regulatory
deci sion within an ongoing and | awful regulatory schenme, while
this case attacks the regul atory schene itself. This distinction
beconmes evident upon a review of the nature of the regulatory
schene and order at issue in the Sabbagh case.

Sabbagh concerned the regul ation of the Massachusetts
i nsurance industry. State |aw provided that insurance conpanies
woul d set their own rates; however, the conpanies were required
to submt their rates to the Conm ssioner of Insurance, who would

conduct hearings to determ ne whether those rates were excessive.
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Id. at 229. |If the rates were deened excessive, the Conm ssioner
was enpowered to reject these rates, and then set a rate schedul e
for the entire industry on the basis of the data available to
him 1d. Aggrieved parties could seek expedited review of this
i ndustry-wide rate order in the Supreme Judicial Court, which had
conprehensive authority "to nodify, anmend, annul, reverse, or
affirmsuch action . . . [and] meke any appropriate order or
decree." 1d.

The Sabbagh case invol ved an objection to the rates set by
t he Comm ssioner for 1979. The plaintiff, who argued that the
1979 rates were confiscatory, chose to bypass the state review
procedure and brought the action in federal court. 1d. at 230.
The First Circuit, noting that the case was a cl ose one, found
t hat abstention was appropriate because the case dealt "with an
area of intensely local interest, and the state has indicated the
i nportance it places on coherency of its policy by concentrating
review of all regulatory decisions in one court.” |d. at 233.
Because this review was an integral part of the regulatory
process, federal court intervention would unduly intrude on the
state's efforts to operate its regulatory systemin a coherent
and efficient manner. |1d. at 233-34.

In light of this background, it is readily apparent that the
present case differs significantly from Sabbagh. First, federa
court intervention in Sabbagh woul d have certainly threatened to
di srupt the state's effort to establish a coherent regulatory

policy, as a federal suit could follow each tine the Conm ssioner
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i ssued an industry-w de order -- potentially an annual event.
Further, for any given year there could be nore than one
chall enge to the rate schedul e, brought by different insurance
conpanies in different fora on different legal theories. See id.
at 232 n.4 (noting this possibility). However, the case at bar
does not raise such a threat of recurring challenges and
i nconsi stent results, as this case presents a one-tinme chall enge
to the constitutionality of the overall schene.

Mor eover, unlike the present case, federal review in Sabbagh
woul d have required the district court to second-guess a fact-
i ntensive regul atory decision. While Sabbagh presented a
chal l enge to industry-wide rates for a particular year, and not
to a firmspecific rate order, those rates were set on the basis
of a set of underlying costs and facts specific to that year.
See id. at 230. Moreover, the plaintiffs were pressing an
i ndi vidual i zed confiscation claim based on data for a specific
conpany for a particular year. As the Court recognized, review
of the claim"would inevitably involve detail ed factual analysis
of the bases of the Conm ssioner's decision," id. at 233, where
"the federal question [can be] resolved only after a mass of data
is anal yzed by methods and on principles that owe nothing nore to
national than to state governnent."” 1d. at 232 n.3. In other
words, the federal court in Sabbagh woul d have been required to
re-weigh all the factors that went into the Conm ssioner's rate-
setting order, and determ ne whether the proper bal ance had been

reached -- the type of parallel, regulatory review that Burford
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counsel s federal courts to avoid. Unlike this fact-intensive
inquiry, plaintiffs in the present case chall enge nore broad-
based propositions, such as the acceptability of |ess-than-ful
cost-recovery under the regional average rate nethod. In
reviewing the constitutionality of the Final Plan's cost-recovery
mechani snms, the Court will be considering the entire regulatory
schenme on its face, not a particular fact-intensive decision
within that scheme. On this basis alone, the two cases are

mar kedly di fferent.

Finally, and nost centrally, review by the New Hanpshire
Suprene Court is not an "integral part" of the regul atory process
in New Hanpshire, as that phrase was used in Sabbagh. As the
First Crcuit has since noted, Sabbagh was an exceptional case,
where the reviewing state court "had the power not only to affirm
or reverse the [regulatory] order, but also to nodify or anend

it." WMedical Malpractice Joint Underwiting Ass'n v. Pfeiffer,

832 F.2d 240, 244 (1st Cir. 1987). However, the New Hanpshire
Suprene Court's authority in this context, governed by N H Rev.
Stat. Ann. 88 541:1 to 541:22, is a nmuch | ess exceptional power
of oversight. Far fromplaying an integral regulatory role, in
this arena the New Hanpshire Supreme Court serves a nore
traditional judicial function, as the Court can only uphold or
vacate the Comm ssion's decision. Thus, because "the state
courts are not a part of the regulatory process and possess no

speci al powers not possessed by the district court to correct any
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constitutional problens with the [regulatory] order,"” Pfeiffer,
832 F.2d at 244, Sabbagh is not controlling.

In sum resolution of the clains advanced in this case does
not require an individualized review of the factual bases of a
regul atory decision, the type of parallel, regulatory review with
whi ch Burford was concerned. Instead, this Court has been asked
to review the constitutionality of the state's restructured
electric utility industry, and the manner in which that industry
will operate -- i.e., howutilities nust structure thensel ves,
how costs will be recovered, and the |ike. Because the federal
statutory and constitutional questions have been squarely
presented, and because the resolution of these questions does not
pose a "threat to the proper adm nistration of a constitutional

state reqgul atory system" Bath Menorial, 853 F.2d at 1013

(emphasis in original), abstention under the Burford doctrine

woul d be i nappropriate.

2. Pul | man Abstention

Under the doctrine enunciated in Railroad Conni ssion V.

Pul lman Co., 312 U. S. 496 (1941), a federal court nay abstain

from deci ding a case when state law is uncertain, and a
clarification of the law in a pending state court case m ght nmake
the federal court's constitutional ruling unnecessary. 1d. at
499-500. By thus affording state courts the opportunity to
resolve difficult state | aw i ssues that m ght be dispositive in

the case at bar, the Pull man doctrine "serves the dual ains of
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avoi di ng advi sory constitutional decisionmaking, as well as
pronoting the principles of comty and federalism by avoi ding

needl ess federal intervention into local affairs.” Pustell v.

Lynn Pub. Sch., 18 F.3d 50, 53 (1st GCir. 1994).

This is clearly not a case for Pullmn abstention, as there
are no state law issues inplicated here, |let alone any state | aw
i ssues that are unresolved or unclear. As was discussed earlier,
this case poses federal statutory and constitutional challenges
to the Final Plan for restructuring. First, neither party has
suggested a state law claimthat could potentially obviate the
need for a federal constitutional decision. See id. at 53-54
(abstention warranted because state |l aw basis found to vindicate
constitutional clains). The nmere fact that plaintiffs have
asserted a state law takings claimis of no nonent, as abstention
is not required to allow state courts to nmeasure state actions
agai nst state constitutional protections that mrror federal

constitutional provisions. See Quiney v. Roache, 833 F.2d 1079,

1082-83 (1st Cir. 1987), cert. denied, 493 U S. 963 (1989).

Mor eover, the Court is unaware of underlying state | aw i ssues
that need to be untangl ed before the federal clains can be
resolved. 1In such cases, "[w hen the federal claimis not
entangl ed with conplicated unresol ved state | aw questi ons,

abstention is inappropriate.” R vera-Puig v. Garcia-Rosario, 983

F.2d 311, 322 (1st G r. 1992).
In addition, the Conm ssion has not identified any pendi ng

state judicial proceeding that m ght resolve underlying state | aw
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i ssues and thus raise Pullman considerations. Perhaps realizing
this deficiency, the Conmi ssion at this point revisits its

ri peness argunment, and again offers that review of the Final Plan
is available in the New Hanpshire Suprene Court. However, the
Comm ssi on has not suggested any grounds for decision apart from
the federal grounds asserted in this case. Although the New
Hanpshire Suprene Court could ultimately pass on the sane federa
guestions that have been asserted here, "[a] federal court should
not abstain sinply to give a state court the first opportunity to

vindi cate federal rights.” Rivera-Puig, 983 F.2d at 322.

Therefore, Pullnman abstention is not warranted.

3. Younger Abstention

In Younger v. Harris, 401 U S. 37 (1971), the Suprene Court

hel d that absent extraordinary circunstances, federal courts

shoul d not enjoin state crimnal prosecutions pending agai nst the

federal plaintiff. 1d. at 43-45. This holding rested primarily

on the notion of federal-state "comty" --
a proper respect for state functions, a recognition of the
fact that the entire country is nade up of a Union of
separate state governnents, and a continuance of the belief
that the National Governnment will fare best if the States
and their institutions are left free to performtheir
separate functions in their separate ways.

Id. at 44. Since Younger, this deference to state institutions

has been extended to ongoing civil and adm nistrative

proceedi ngs, as long as the proceedings: (1) are judicial in

nature (as opposed to legislative); (2) inplicate inportant state

interests; and, (3) afford the federal plaintiff adequate
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opportunity to raise federal constitutional clainms and defenses.

See M ddl esex County Ethics Comm v. Garden State Bar Ass'n, 457

U S. 423, 432 (1982).

The Comm ssion argues that its proceedings to restructure
the electric utility industry nerit Younger treatnent. However,
this contention is clearly meritless. Even assum ng that
inmportant state interests are inplicated and that the ability to
appeal regulatory orders to the New Hanpshire Suprene Court
af fords PSNH an adequate opportunity to raise federal issues, it
i s beyond doubt that the Conm ssion's proceedings in the present

case are not judicial in nature. In Prentis v. Atlantic Coast

Line Co., 211 U S. 210 (1908), Justice Holnes drew the foll ow ng
di stinction between judicial inquiries and | egislative acts:
A judicial inquiry investigates, declares and enforces
liabilities as they stand on present or past facts and under
| aws supposed already to exist. That is its purpose and
end. Legislation on the other hand | ooks to the future and
changes exi sting conditions by making a new rule to be
applied thereafter to all or some part of those subject to
its power.
ld. at 226. The Court in Prentis then applied this definition to
conclude that ratemaking was a |l egislative act, id., a conclusion
that has been reaffirned by the Supreme Court on a nunber of
occasions. See NOPSI, 491 U.S. at 371 ("W have since reaffirned
both the general node of analysis of Prentis and its specific
hol ding that ratemaking is an essentially |egislative act.”
(citations omtted)).
Fromthis definition, it is clear that the Comm ssion's

proceedings are plainly legislative in kind. The Court agrees
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with the Comm ssion that the specific holdings of Prentis and
NOPSI are not directly applicable, as the proceedings at issue
here are not "garden-variety"” ratemaking -- in fact, to date no
rates have been set under the Final Plan, although such rate-
setting is soon to follow. However, by engaging in its ongoing
process to adopt and inplenment a plan to restructure an entire

i ndustry, the Conmmi ssion clearly "looks to the future and changes
existing conditions” in the state's electric utility industry,

the essence of legislation. See Prentis, 211 U S. at 226. The

Suprene Court has never extended the Younger doctrine to
proceedi ngs that are not "judicial in nature," see NOPSI, 491
U S at 370, and neither will this Court. Therefore, this case

is not a proper candidate for Younger abstention.

4. Addi ti onal Consi derations

In their briefs, the am ci have raised a nunber of grounds
for abstention that were not raised by the Conm ssion. Subject
to one inportant exception discussed bel ow, abstention is not

war rant ed under any of these theories.?®

*The Court finds it unnecessary to address all of the
addi ti onal argunents advanced by the anmici, as nany of these are
plainly without nerit or irrelevant at this tinme. For instance,
one party's thorough presentation of an alternative ratenaking
nmet hodol ogy is wholly irrelevant to the question of whether
abstention is proper. In addition, this is not the tine to
address whether plaintiffs' 42 U S.C. 8 1983 should be di sm ssed
under the doctrine of official immunity, as this contention has
nothing to do with whether this Court should abstain fromthe
exercise of its proper jurisdiction over this controversy.
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First, a few of the am ci have suggested that the intent
underlying the Johnson Act, 28 U S.C. 8§ 1342, is persuasive
evi dence that this dispute should not be resolved by a federal
court. The Johnson Act provides as follows:

The district courts shall not enjoin, suspend or restrain

the operation of, or conpliance with, any order affecting

rates chargeable by a public utility and nmade by a State
adm ni strative agency or a rate-naking body of a State
political subdivision, where:

(1) Jurisdiction is based solely on diversity of
citizenship or repugnance of the order to the Federal
Consti tution; and,

(2) The order does not interfere with interstate
conmer ce; and,

(3) The order has been made after reasonable notice
and hearing; and,

(4) A plain, speedy and efficient remedy may be had
in the courts of such State.

28 U.S.C. § 1342.

As nost of the amici recognize, it does not seemthat al
four factors of the Johnson Act test can be met in this case.
First, plaintiffs' conplaint raises federal preenption clains;
thus, jurisdiction is based on the allegedly preenpted federal
statutes, not solely on repugnance to the federal Constitution.

See, e.q., Freehold Cogeneration Assocs. v. Board of Requl atory

Commrs, 44 F.3d 1178, 1185-87 & n.5 (3d Cr.), cert. denied, 116

S.C. 68 (1995) (collecting cases finding federal preenption
clainms not barred by Johnson Act). Mreover, the Final Plan
clearly inplicates interstate comerce, for exanple, by its

requi renent that in-state distribution utilities sever their ties

with out-of-state generation affiliates. Therefore, the Johnson
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Act does not divest this Court of its jurisdiction to hear
plaintiffs' challenge to the Final Plan.

Wi | e acknowl edging this conclusion, the am ci properly note
that the Johnson Act evidences a strong congressional intent to
prevent federal court interference with the states' own control

of their public utility rates. See Tennyson v. Gas Serv. Co.,

506 F.2d 1135, 1137-39 (10th Cr. 1974). Thus, the anm ci argue
that this congressional desire should be factored into the
Court's cal culus on the abstention question, and perhaps tip the
bal ance in favor of abstention in this case.

The Court does not agree. Wiile recognizing that Congress
has expressed its desire to keep federal courts out of state
rat emaki ng i ssues, the Court submits that the interest is no
stronger in this case than in NOPSI, where the Suprene Court
ultimately concluded that abstention was not warranted. See
NOPSI, 491 U S. at 365-66 (discussing state's interests). 1In
fact, the regulatory order at issue in this case is nuch broader
in nature than that in NOPSI, and goes well beyond what Congress
likely had in mnd in enacting the Johnson Act. The Conm ssion's
Final Plan does nmuch nore than affect intrastate electric rates;
anong other matters, the Plan requires corporate restructurings
and conpels interstate divestnment of assets and corporate
affiliations. 1In short, the Final Plan changes the face of the
entire electric utility industry in the State of New Hanpshire,
and is certain to have an inpact beyond the State's borders.

Because of the far-reaching nature of the regulatory action
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challenged in this case, the spirit of the Johnson Act woul d not
be of fended by adjudication in a federal forum

It has al so been argued that the so-called Col orado River

factors weigh in favor of abstention. Under the doctrine that

has energed in the wake of Col orado River Water Conservation

District v. United States, 424 U S. 800 (1976), a federal court

may abstai n under "exceptional circunstances” that raise concerns
of judicial adm nistration and econony. |[d. at 817. A nunber of
factors guide a Court's determ nation of whether such exceptiona
ci rcunst ances exist: (1) whether another forum has assuned
jurisdiction over a res; (2) the inconvenience of the federal
forum (3) the desirability of avoiding pieceneal litigation; (4)
the order in which the foruns obtained jurisdiction; (5) whether
federal |aw or state |aw controls; (6) whether the state forum

wi |l adequately protect the interest of the parties; and (7)

whet her the federal litigation is contrived or vexatious. See

Rivera-Puig v. Garcia-Rosario, 983 F.2d 311, 320-21 (1st Cr

1992).
As an initial matter, the present case is an odd candi date

for Colorado River abstention. Wile the doctrinal concern for

t he prudent use of judicial resources is generally raised by the

pendency of a concurrent state judicial proceeding, see Col orado

River, 424 U S. at 818, there is no such parallel state court
proceeding in this instance. Even so, in balancing the Col orado
Ri ver factors the Court concludes that they would not weigh in

favor of abstention in this case. Wthout running down these
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factors in a checklist manner, it is sufficient to note that this
case presents exclusively federal clains that are in no way
contrived, that federal law w |l control the outcone, and that
this Court will be able to serve as a single forumfor the

adj udi cation of all of plaintiffs' clainmns.

However, the basic principle underlying the Col orado River
abstention doctri ne does counsel in favor of abstention as to a

[imted group of issues in this case. |In Colorado River, the

Court premised its "exceptional circunstances" abstention test on
"considerations of wise judicial admnistration, giving regard to

conservation of judicial resources and conprehensive di sposition

of litigation." Colorado River, 424 U. S. at 817 (internal
guotation omtted). This concern for judicial econony has found

expression in the various factors used in the Colorado R ver

analysis. See id. at 818-19; see also Mises H Cone Menmi| Hosp.

V. Mercury Constr. Corp., 460 U. S. 1, 23-26 (1983) (adding two

additional factors to Colorado River analysis). This list of

factors is not exhaustive, however, and the particular facts and
ci rcunst ances of a case may suggest concerns for judicial econony

beyond t hose reflected by the enunerated factors. See Burns v.

Watler, 931 F.2d 140, 146 (1st Cr. 1991).

This Court believes that the current posture of this dispute
presents such an "exceptional circunstance.” As noted earlier,
t he Comm ssion has scheduled a rehearing on issues related to the
Final Plan's approach to ratemaking and its treatnent of the Rate

Agreenent. This rehearing is scheduled for May 21-22, 1997, and
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the Court expects the Comm ssion to issue a decision of sone sort
soon thereafter. Wiile the Court has concluded that this post-
filing devel opment does not affect the ripeness of this
litigation, the Conmi ssion's action does raise concerns for
judicial econony, such that the Court will "stay its hand" on a
limted range of issues for a short period of time. The notion
of wise judicial admnistration dictates that the Court should
of fer the Conm ssion one |ast chance to hash out its differences
wi th PSNH regardi ng the ratenaki ng net hodol ogy and the effect of
the Rate Agreenment, before the Court itself undertakes a review
of these issues. No matter how bl eak the prospect of resolution
m ght seem the Court should at |east afford the parties this
final opportunity.

It must be understood that the Court is abstaining from
consideration of a limted group of matters -- those relating to
t he rat enmaki ng net hodol ogy and the Rate Agreenent. See Bath

Mem | Hosp. v. Maine Health Care Fin. Commin, 853 F.2d at 1007,

1015 (1st Cir. 1988) (noting district court can abstain as to
particular parts of a case). Because the clains alleging

vi ol ation of the bankruptcy court injunction, inpairnent of
contract, and regulatory confiscation (Counts VIII, X, and Xl)
seem especi ally bound-up in these matters, the Court wll

post pone consi deration of these clainms until after the Conm ssion
has conpl eted the rehearing process. However, as to the bal ance
of plaintiffs' clainms, simlar concerns for judicial econony are

not raised, as the rehearing will not address any ot her aspect of
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the Final Plan that has been challenged in this lawsuit.? Thus,
as a legal matter, the Court is fully prepared to proceed in its
consi deration of the balance of the conplaint at this tine.

As a practical matter, however, the Court will nost likely
not be available to conduct any further hearings on this matter
until after the Conm ssion has conpleted its rehearing process.
The Court has a full dance card of litigation scheduled for the
next two nonths, and thus the earliest the Court could hear a
nmotion for prelimnary injunction in this case would be md- to
| at e-June, 1997. Hopefully, by this tinme the Conm ssion w ||
have conpleted its work on the rehearing i ssues and wll have
advi sed the Court of its decision on those matters, so that the
prelimnary injunction hearing can enconpass all issued raised in
the conplaint. Wrking within this tinmetable, the Court should
be able to address all of the clainms in this case in a single
evidentiary hearing, and thus avoid resolving this dispute in a
pi eceneal fashion.

However, the Comm ssion should not read this decision to
provide it with a tactical opportunity, as the Court wll not
al | ow unnecessary or unreasonabl e delays in the rehearing process
to forestall the Court's consideration of those issues on which

it is prepared to proceed. The Court's decision to del ay

Wil e the preenption, due process, and takings clains of
Counts IV and V raise rate issues tangentially, these clains
rai se challenges to other fundanental cost-recovery aspects of
the Final Plan, unrelated to the ratenaki ng net hodol ogy used.
Thus, the Court does not see a need to delay its consideration of
these clainms at this tinme.
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consideration is necessarily one of limted duration. Absent
this Court's order, plaintiffs would face a June 30, 1997
conpliance filing deadline under the Final Plan. Furthernore,
the January 1, 1998 target date for the onset of conpetition
remains firmand is fast-approaching. 1In light of these
deadl i nes, PSNH, as well as PSNH s conpetitors in the electric
utility industry, would be expected to begin their preparations
for the transition to conpetition in the coming nonths. Cearly,
any lingering uncertainties about the ratemaking net hodol ogy or
ot her aspects of the Final Plan woul d add an additional and
unneeded | ayer of conplexity to a utility's calculations in
maki ng these preparations, a situation that this Court will not
tolerate.

O course, the Court fully expects the Comr ssion to issue
an order of sone kind soon after the hearing, and thus the Court
should be in a position to address the entire case in a pronpt
and efficient manner at that tinme. However, as the
adm ni strative deadl i nes approach, concerns for prudent judicial
adm ni strati on can be outwei ghed by a conpeting concern: that
utilities are not conpelled to begin a costly transitional
process at a time when a key aspect of the regulatory |andscape -
- as well as the legal validity of this entire | andscape --
remai ns unclear. Wile any wasted resources woul d be absorbed by
the utilities in the first instance, ultimately the costs will be

passed on to consuners. Therefore, a pronpt and efficient
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resolution of these matters is in the best interests of al
interested parties.
V.  Concl usi on

For all of these reasons, the Court concludes that this
litigation can properly proceed in this forum The Commi ssion's
Final Plan for restructuring has the effect of a legislative act,
as it conclusively sets forth how the state's electric utility
i ndustry will be structured, and how utilities in the market mnust
operate, as of January 1, 1998. The legislative process of
restructuring the industry is now conplete, and thus the case is
ripe for adjudication. Further, because the Court's review w ||
occasion no greater interference with New Hanpshire's regul atory,
| egi slative, or judicial processes than whenever a federal court
considers the constitutionality of a state statute, abstention is
not warranted, subject to the limted exception outlined herein.
Because this case squarely raises a nunber of federal statutory
and constitutional challenges to the Final Plan, and because the
Court can find no principled reason to abdicate its authority to
hear clains properly within its jurisdiction, it is bound by an
"unflagging obligation”™ to resolve the present dispute.

Accordingly, the Court must in due course proceed to a
consideration of the nerits of plaintiffs' clains. The Cerk
will set the matter down for a hearing on prelimnary injunction
in md- to |ate-June, 1997. Hopefully, by this tinme the
Comm ssion will have conpleted its work on the rehearing issues

and will have advised the Court of its decision, so that the
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prelimnary injunction hearing can enconpass all issued raised in
the conplaint. 1In addition, the Court expects to issue its
deci sion on the pending notions to intervene sone tine before the
date of this hearing, so as to afford all those with full-party
status adequate tinme to prepare for the presentation of their
evi dence and argunents at the hearing.

In the interim the Court's Anmended Restraining Oder, dated
March 21, 1997, shall remain in full force and effect, pending
further order of this Court.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Apri | , 1997
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