UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

THE TRAVELERS | NSURANCE CO.
as subrogee of
CAROL PEARL., I|NC. .

Plaintiff, : C.A No. 96-558L
V.

PRI ORI TY BUSI NESS FORMS,
I NC. ,

Def endant .

OPI NI ON AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on the notion of defendant
Priority Business Forns, Inc. ("Priority") for summary judgnent
pursuant to Rule 56 of the Federal Rules of Cvil Procedure. The
case arises out of a burglary and arson commtted at property
owned by Carol Pearl, Inc. ("Carol Pearl"), insured by plaintiff
The Travel ers Insurance Co. ("Travelers"), and | eased
to Priority. Travelers, as subrogee of Carol Pearl, blanes
Priority for the damage to the property, and seeks to recover
fromPriority the anounts paid to Carol Pearl under the
appl i cabl e i nsurance policy.

For the reasons that follow, this Court concludes that
Travelers' clains against Priority are without nmerit. As a

result, Priority's notion for summary judgnent is granted.



Backgr ound
Unl ess otherw se noted, the follow ng facts are undi sput ed.
Priority is in the printing business. 1In 1982, Priority began
| easing a building (the "Prem ses") | ocated at Four Industri al
Lane, in Johnston, Rhode Island, in which to operate its
business. At that tinme, the Prem ses were owned by Eugene
Pannull o ("Pannullo"). In or around 1983, Carol Pearl purchased
the Prem ses from Pannull o, and assuned the existing | ease with
Priority. Subsequently, Priority and Carol Pearl negoti ated
addi tional |eases, which did not differ materially fromthe
original |ease assuned by Carol Pearl when it purchased the
Prem ses from Pannullo. Priority was the sole tenant of the
Prem ses at all material tines.
The |l ease in effect when the present dispute arose (the
"Lease") contained the follow ng rel evant provisions:
Seventh: . . . c) Tenant shall, on or before
the | ast day of the term hereby granted or of
any extended term or upon the sooner
term nation of this |ease, peaceably and
quietly |l eave, surrender, and yield up unto
the Landlord the | eased premses . . . broom
cl ean and in good order and condition except
for reasonable wear and tear thereof, damage
by the elenents, fire, acts of God,
insurrection, riot, invasion, commotion or
acts of mlitary power.
Ei ghth: The Tenant shall keep the interior of
the | eased premses . . . in good order and
repair, ordinary wear and use and damage by
fire or other unavoi dabl e casualty excepted.

Fourteenth: . . . b) This | ease contains al
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of the agreenents and conditions nmade between
the parties hereto and nmay not be nodified
orally or in any other manner than by an
agreenent in witing, signed by all the
par;ies hereto or their respective successors
in interest.

When Priority first began |easing the Prem ses from Pannul | o
in 1982, a burglar alarmsystem (the "Alarnt) was already in
pl ace. The Alarm had been installed by Sonitrol, Inc., a central
station alarmand nonitoring conpany. Shortly after Carol Pear
purchased the Prem ses from Pannullo, the latter informed Ronald
Spagnol e, a principal of Carol Pearl, that the al arm system was
in place and operational. On January 21, 1991, Priority
di scontinued the alarmsystemdue to recurring false alarnms and
budgetary constraints. Priority did not inform Carol Pearl of
this action.

On Cctober 2, 1995, an unknown person or persons gai ned
access to, and set fire to, the Premses. The Prem ses were
severely damaged by the blaze, and the arsonists were never
apprehended. Carol Pearl was insured by Travelers at al
rel evant tines; Travelers thus paid Carol Pearl $569, 000 for the
damage and destruction to the Prem ses.

On Cctober 6, 1996, Travelers filed a conplaint (the
"Conplaint") in this Court. Travelers alleges that it was

subrogated, to the extent of its paynent to Carol Pearl, to Carol

Pearl's right of recovery against Priority. Count | of the



Conmpl ai nt al |l eges negligence; Count Il alleges breach of |ease;
and Count II1 alleges detrinmental reliance.® Wile the precise
nature of each claimis set forth supra, the jugular vein of
Travelers' gripe with Priority is that Priority discontinued the
Alarm and failed to notify Carol Pearl of that fact. Travelers
conplains that this allowed the arsonists to act undetected,
giving themtine to do their dirty work unbothered by public
authorities, which would have swiftly reported to the scene had
the Al arm been operational. Travelers also argues that
Priority's inproper storage of certain chemcals on the Prem ses
allowed the arsonists to literally add fuel to the fire, and
created a dangerous condition of which Priority was obligated to
warn Carol Pearl.

On July 23, 1997, Priority filed a Motion for Sumrary
Judgnent, with an attendant Statenent of Undi sputed Facts as
required by Local Rule 12.1. Travel ers responded on August 25,
1997, and Priority then filed a "Response to Plaintiff's
(bj ection to Summary Judgnent Motion" on Septenber 4, 1997.

On Septenber 15, 1997, this Court held a hearing on

Priority's notion for sunmary judgnent. Follow ng oral

Travel ers invoked this Court's diversity jurisdiction under
28 U S.C. 8 1332. It is undisputed that Travelers is a New
Jersey corporation with its principal place of business in
Connecticut, while Priority is a Rhode Island corporation with
its principal place of business in Rhode Island. It is further
undi sputed that the amount in controversy far exceeds the
jurisdictional anmount, fornerly $50, 000. 00, now $75, 000. 00.



argunents, the Court took the matter under advisenent. The Court
has considered all the materials submtted and the argunments of
the parties, and the matter is now in order for decision.
1. Standard for Decision
Fed. R Cv. P. 56(c) sets forth the standard for ruling on

summary judgnent notions:

The judgnent sought shall be rendered

forthwith if the pleadings, depositions,

answers to interrogatories, and adm ssions on

file, together with the affidavits, if any,

show that there is no genuine issue as to any

mat erial fact and that the noving party is

entitled to a judgnent as a matter of | aw
Therefore, the critical inquiry is whether a genuine issue of
material fact exists. "Material facts are those 'that m ght
affect the outcone of the suit under the governing law'"

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27, 31 (1st G

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine '"if the
evidence is such that a reasonable jury could return a verdict
for the non noving party.'" |d.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. Continental Cas. Co. v. Canadi an Universal

Ins. Co., 924 F.2d 370, 373 (1st Cr. 1991). At the summary
j udgnent stage, there is "no roomfor credibility determ nations,

no room for the neasured wei ghing of conflicting evidence such as



the trial process entails, no roomfor the judge to superinpose

his own ideas of probability and |ikelihood." G eenburg v.

Puerto Rico Maritime Shipping Auth., 835 F.2d 932, 936 (1st Gr

1987). Simlarly, "[s]Junmary judgnment is not appropriate nerely
because the facts offered by the noving party seem nost
pl ausi bl e, or because the opponent is unlikely to prevail at

trial." Gannon v. Narragansett Elec. Co., 777 F. Supp. 167, 169

(D.R 1. 1991).
I11. Applicable Law

It is undisputed that, as a federal court exercising
diversity jurisdiction over state-law clains, this Court, sitting

in Rhode Island, is to apply Rhode Island law. See Commir v.

Estate of Bosch, 387 U. S. 456, 464-65 (1967); Erie R R Co. V.

Tonpkins, 304 U.S. 64 (1938); Mores v. Geenberg, 834 F.2d 1105,

1107 (1st Cir. 1987). 1In so doing, the Court nust attenpt to
determ ne how t he Rhode |sland Suprene Court would resolve this
case. To that end, the Court "seek[s] guidance in anal ogous
state court decisions, persuasive adjudications by courts of
sister states, learned treatises, and public policy

considerations identified in state decisional |aw Blinzler v.

Marriott Int'l, Inc., 81 F.3d 1148, 1151 (1st Cr. 1996).

V. Count I: Negligence
As noted, the core of Travelers' negligence claimis that
Priority inproperly discontinued the existing burglar alarm and

failed to notify Carol Pearl of that fact. Travelers contends



that the lack of a functioning burglar alarmallowed the
arsonists to enter the Prem ses undetected, and allowed themto
act unnol ested by public authorities, which would have rapidly
responded had the Al arm been functional. |In addition, Travelers
asserts that Priority inproperly failed to secure "highly
fl ammabl e" chem cals on the Prem ses, thus allow ng the arsonists
access to such materials for use in their illegal endeavor.
Finally, Travelers contends that the presence al one of such
chem cals on the Prem ses, together with the bul k storage of
paper, created a hazardous condition of which Priority was at
| east obligated to warn Carol Pearl.

In order to prevail on a claimof negligence in Rhode
| sland, a plaintiff nust prove that: (1) the defendant owed the
plaintiff a legal duty to refrain fromnegligent activities; (2)
t he defendant breached that duty; (3) the breach proxi mately
caused harmto the plaintiff; and (4) there was actual |oss or

damage resulting. Splendorio v. Bilray Denolition Co., Inc., 682

A 2d 461, 466 (R 1. 1996).

Clearly, Priority owed no duty to Carol Pearl to maintain
either the existing Sonitrol burglar alarmor any other such
system No such duty can be found in the Lease, and none exists
at common | aw.

Undoubtedly realizing this, Travelers instead suggests that

the aforenentioned specific acts and om ssions by Priority were



sinply the breaches of a broader duty: the "obligation to act
reasonably to protect the Prem ses". Travelers submts three
bases for this duty: (1) the relationship between Priority and
Carol Pearl and the terns of the Lease; (2) "the fact that
Priority was in exclusive possession of certain know edge which
shoul d have pronpted it to maintain central station nonitoring of
the alarmand store the flamuable materials within the Prem ses
in a secured area"; and (3) Priority's creation of a "dangerous
condition" wthin the Prem ses, and its concomtant failure to
warn Carol Pearl thereof.

I n Rhode Island, "whether . . . a duty exists in a
particul ar factual situation is a question of law for the court's

determnation.” Mullette v. Children's Friend and Service, 661

A .2d 67, 70 (R 1. 1995). The Rhode Island Suprene Court has
| amented "the difficulty of crafting a workable test to determ ne

whet her a duty exists in a particular case." Ferreira v. Strack,

636 A 2d 682, 685 (R 1. 1994). The Court counsels consideration
of ""all relevant factors, including the relationship of the
parties, the scope and burden of the obligation to be inposed
upon the defendant, public policy considerations and notions of

fairness.'" Mllette, 661 A 2d at 70 (quoting Kenney Mqg. Co. V.

St ar kweat her & Shepley, Inc., 643 A 2d 203, 206 (R 1. 1994)).
While the foreseeability of harmto the plaintiff resulting from

t he defendant's conduct is the "linchpin" in the duty inquiry,



Spl endorio, 682 A 2d at 466, "foreseeability of injury does not,
in and of itself, give rise to a duty." Ferreira, 636 A 2d at
688 n.4. In addition, a contractual relationship may formthe

basis of a duty cognizable in negligence. Buszta v. Souther, 232

A 2d 396, 399 (R I. 1967).

In the present circunstances, the Lease is the natural
starting point for the inquiry into the issue of duty. The
express terns of the Lease clearly do not inpose the duty which
Travel ers suggests. \Wile Paragraph Seventh(c) of the Lease
requires Priority to yield up the Prem ses in "good order and
condition" at the end of the | ease term that provision goes on
to relieve Priority fromthe obligation to protect against damage
by fire. Simlarly, Paragraph Eighth requires Priority to
mai ntain the Prem ses in "good order and repair, ordinary wear

and use and damage by fire or other unavoi dabl e casualty

excepted." (enphasis added). Thus, the Lease clearly does not
expressly obligate Priority to protect the Prem ses agai nst
fire.?2 In light of the Lease's exclusivity clause, Paragraph
Fourteenth(b), this would seemto be the end of the inquiry; the
Lease spells out the respective duties of the |landlord and
tenant, and its express terns clearly do not inpose upon Priority

the duty to protect the Prem ses against fire. Thus the Lease

The Court shall elaborate on this point in the discussion
of Count 11, Travelers' claimfor breach of |ease.
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does not meke Priority an insurer of the Prem ses.

However, sone courts have held that |ease provisions,
generally exenpting the tenant fromresponsibility for damage to
the | eased property resulting fromfire, will not excuse the
tenant fromliability if the fire was caused by the tenant's own

negligence. See, e.q., Dlks v. Flohr Chevrolet, Inc., 192 A 2d

682 (Pa. 1963); Sears, Roebuck and Co., Inc. v. Poling, 81 N.W2d

462 (lowa 1957); Wnkler v. Appal achian Anusenent Co., 79 S.E. 2d

185 (N.C. 1953). These courts have required that a provision
purporting to excuse the tenant from his own negligence be
clearly and unanbi guously worded. |[d.

In addition, sone courts have | ooked beyond the | ease itself
and found that, as a matter of common |aw, a tenant owes the

| andlord the duty to act reasonably to protect the | eased

prem ses against fire. See Ofanos v. Athenian, Inc., 505 A 2d
131, 135 (Md. C. Spec. App. 1986)(tenant owed |l andlord duty to

prevent property from becom ng fire hazard); New Hanpshire |Ins.

Co. v. Hewins, 627 P.2d 1159, 1160 (Kan. C. App. 1981)(inplied

obligation to return premses to |landlord at end of |ease,
"uni npaired by the negligence of the tenant”, included duty not
to negligently cause fire).

At | east one court has found that the duty to exercise
ordinary care to keep | eased property in good order, and to

return it at the end of the lease termin the sane condition
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barring ordinary wear and tear, includes the duty to exercise
ordinary care to protect the property against acts of vandalism

by third parties. Ganger Univ. Ave. Corp. v. First State Ins.

Co., 473 N.Y.S.2d 813, 815 (N. Y. App. Div. 1984).

Travelers cites no case in which the Rhode |Island Suprene
Court has either inposed such a duty upon tenants, or rendered
i noper abl e | ease provisions such as those exenpting Priority from
responsibility for damage to the Prem ses "by fire". However
such a rule of lawis manifestly reasonable; this Court sees no
reason to automatically relieve a tenant fromresponsibility for
its own negligent conduct sinply because the |lease failed to
specifically inpose such responsibility. Thus, this Court
concl udes that the Rhode Island Suprene Court woul d inpose upon
Priority the duty to act reasonably to protect the Prem ses
against fire, and would not construe the Lease to relieve
Priority fromthe duty to refrain from negligent conduct.

Whet her Priority breached this duty is a close question;
Priority certainly appears to have acted reasonably in the
conduct of its business operations, both in discontinuing the
Alarmand in storing various materials on the Prem ses. However,
the determ nation as to whether a defendant has breached a duty,
i.e., whether its conduct was reasonabl e or unreasonabl e under
all the circunstances, is one of fact, and, therefore, generally

cannot be resolved by summary judgnent. See Deni sew ch v.
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Pappas, 198 A 2d 144, 147 (R 1. 1964); Saritelli v. Industrial

Trust Co., 121 A 2d 329, 332 (RI. 1956). As a result, the Court

declines to declare as a matter of law that Priority acted with

due and reasonable care to protect the Prem ses against fire in

this particular situation.

Where there is snoke, however, there is not always fire;

even assum ng arguendo that Priority breached its duty to Carol

Pearl, Travelers' negligence claimis fatally drenched by the

fact that Priority's actions were not the proxi mate cause of the

destruction to the Prem ses.

| n Rhode | sl and,

"a defendant's original act of negligence wll

be considered as a renote and not a proxi mate
cause of a plaintiff's injury when there is an
intervening act on the part of a responsible
third person unless it be nade to appear that
t he def endant reasonabl y shoul d have
antici pated that such an i nterveni ng act woul d

be a natural and probable consequence of his

own act."

Nol an v. Bacon, 216 A 2d 126, 129 (R 1. 1966)(quoting d enents v.

Tashjoin, 168 A 2d 472, 475 (R 1. 1961)(Roberts, J.,

concurring)).

Det erm nations of foreseeability, and specifically of

whether a plaintiff's injury was proximately caused by a

defendant's negligent acts, or instead by the unforeseeabl e,

i ntervening act of a responsible third person,

are ordinarily

i ssues of fact, and are therefore usually not determ ned by

12



summary judgnent. Pantal one v. Advanced Energy Delivery Systens,

Inc., 694 A 2d 1213, 1216 (R 1. 1997); Splendorio, 682 A 2d at

467.
However, the Rhode |sland Suprene Court has not hesitated,
in certain circunstances, to declare the absence of proximte

cause as a matter of law. See Splendorio, 682 A 2d at 467; \Walsh

V. Israel Couture Post, No. 2274 V.F.W of the United States, 542

A 2d 1094, 1097 (R 1. 1988); denents, 168 A 2d at 474; Kenplin

v. HW &olden & Son, Inc., 157 A 872, 873 (R 1. 1931).

In denents, the defendant allegedly left the key in the
ignition of his autonobile, unattended on the grounds of a nental
institution. 168 A 2d at 472. A patient at the institution
subsequently entered and operated the auto, and negligently
collided with the plaintiff's auto, injuring the plaintiff. [d.
at 472-73. The Rhode Island Suprene Court held that the
def endant was not bound to anticipate that his neglect in |eaving
the key in the ignition would "naturally and probably” result in
a patient stealing the vehicle, operating it negligently, and
injuring the plaintiff. 1d. at 474.

Simlarly, the intervening illegal act of a third person was
sufficient to relieve the defendant fromliability for his

original negligent act in Splendorio, 682 A 2d at 467. In that

case, an asbestos inspector was hired prior to the denolition of

a building to determ ne whether the building contained any
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asbestos. |d. at 463. The inspector certified that the building
did not. 1d. The building was denolished, and subsequently the
denolition conpany, in violation of the |aw, renoved the debris
to its own wecking yard rather than to a licensed solid waste
facility. [Id. It was then discovered that the building had in
fact still contained asbestos when denolished. [d. The wecking
yard's nei ghbors, upon learning of the contam nated debris in
their mdst, sued various parties including the inspector. 1d at
464. The Rhode Island Suprene Court held that the inspector was
not bound to anticipate the denolition conpany's "unforeseeabl e
and illegal superseding act." 1d. at 467.

Even beyond intervening illegal acts of third persons, the
Rhode | sl and Suprene Court has on several occasions found that
certain intervening negligent acts of third persons are
unforeseeable as a matter of |law, and therefore, break the chain
of proxi mte causation flow ng froma defendant's original
negligent acts. See Walsh, 542 A 2d at 1097 (where defendant
negligently damaged railing on property of another, defendant was
not bound to anticipate that property owner would all ow ni ne days
to pass without repairing railing, resulting in injury to
plaintiff); Kenplin, 157 A at 872-73 (where defendant enpl oyer
ordered plaintiff enployee to cross a street, defendant was not
bound to anticipate that plaintiff would be struck by an

autonobil e "being driven at an unsafe and unreasonabl e rate of

14



speed.").

This Court concludes that, given this body of precedent, the
Rhode | sl and Suprene Court would conclude that the destruction to
the Premses in this case was proxi mately caused by an il egal
and unforeseeable act of a responsible third person, and not
caused by any negligence on the part of Priority. See
Spl endorio, 682 A 2d at 467; Walsh, 542 A 2d at 1097; d enents,
168 A 2d at 474; Kenplin, 157 A. at 873. The act of arson which
resulted in the danage to the Prem ses was not only an ill ega
act which Priority was not bound to anticipate; it was also quite
sinply not the natural and probabl e consequence of Priority's
al l egedly negligent behavior. The conmm ssion of arson by a third
party is not the natural and probable result of discontinuing a
burglar alarmsystemand failing to notify the | andlord thereof.

In an attenpt to take this case outside the ordinary zone of
foreseeability, Travelers alleges that Priority "was in exclusive
possessi on of certain know edge which should have pronpted it to
mai ntain central station nonitoring of the alarmand store the
flammabl e materials wwthin the Prem ses in a secured area.”

Travel ers points to Priority's know edge that |arge amounts of
paper, as well as flamuable chem cals, on the Prem ses, would be
hi ghly conbustible in the event of an arson. These are hardly
earth-shattering revelations. Priority was in the printing

busi ness, as Carol Pearl well knew, hence the paper and chem cals
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at the Prem ses. |Its possession of these materials on the
Prem ses does not in any way enhance the foreseeability of an act
of arson by a third party.
Travelers also points to Priority's identification to
Travel ers' investigators, after the arson, of three "disgruntled”
Priority enpl oyees who may have been responsible for the
destruction. To Travelers, this is evidence that Priority knew
or shoul d have known, before the arson, that such an act | ooned
on the horizon. This argunent cannot be taken seriously; the
post-arson identification of unhappy enpl oyees, w thout nore
specific evidence that their intention to destroy the property
was or shoul d have been known by Priority prior to the arson,
wll not suffice to make the intervening arson the "natural and
probabl e consequence” of Priority's allegedly negligent conduct.
Many enpl oyees are unhappy. Few torch their enployers' property.
Finally, the presence of flammble chem cals on the Prem ses

was a condition, rather than a proxi mate cause, of the

destruction. See Cenents, 168 A 2d at 475. No danger existed

in the unsecured storage of these materials al one; absent the
illegal intervening act of arson, the Prem ses would not have
been destroyed. 1d.

Travel ers neverthel ess cites cases holding that a tenant who
has all owed the | eased property to becone a "fire trap" my be
liable for damage resulting froman eventual fire, regardl ess of

the cause. See Chicago, M I waukee St. Paul & Pacific R R Co. v.
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Poarch, 292 F.2d 449 (9th Cr. 1961); Ofanos, 505 A 2d 131.

Travel ers cites no Rhode Island case adopting this rel axed

approach to proxi mate cause, but does cite Hennessey v. Suhl, 333
A.2d 151, 152 (R 1. 1975) for the proposition that "an individual
has a duty to warn anot her of a dangerous condition only if that
i ndi vi dual shoul d have reasonably foreseen that he created a
danger ous situation.™ In any event, the only facts all eged

whi ch, taken in the light nost favorable to Travelers, could be
read to indicate that Priority should have reasonably foreseen
that the Prem ses had becone a "fire trap” are that Priority kept
| arge anounts of paper and unsecured fl anmabl e chem cals on the
Prem ses, and that Priority's insurance carrier expressed
concerns about these practices. These allegations are
insufficient as a matter of law to bring this case within the
"fire trap" cases or the Hennessey rule. Travelers' continuous
characterization of the subject chem cals as "highly flanmabl e"
anounts to overheated rhetoric, unsupported by the record. Mre
fundanmental ly, the "fire trap" cases and the Hennessey rul e deal
with settings in which the risk of danger is extraordinarily

high, e.qg., a grease-covered restaurant kitchen. See Ofanos,

505 A . 2d 131. Travelers' allegations do not anmount to a
colorable claimthat Priority, in storing flanmmable chem cals and
paper for use in its indisputably |legitinmate business activities,
kept the Prem ses in such a state of inpending calamty.

Thus, under Rhode Island | aw, Travelers' negligence claim

fails on the crucial elenent of proximte cause. See Spl endori o,
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682 A.2d at 467; Walsh, 542 A 2d at 1097; denents, 168 A 2d at
474; Kenplin, 157 A at 873. There are no facts in dispute which
woul d change this outconme. As a result, the Court concl udes
that, pursuant to Fed. R Cv. P. 56, summary judgnent is
appropriate on Count | of the Conplaint.
V. Count |l: Breach of Lease
Count 1l of the Conplaint alleges that Priority breached the
Lease. However, the Lease does not expressly require Priority to
use or maintain a burglar alarm or to store its materials in any
particular way. |In addition, Paragraph Fourteenth(b) of the
Lease states: "[t]his |l ease contains all of the agreenents and
condi ti ons nmade between the parties hereto and may not be
nodi fied orally or in any other manner than by an agreenent in
witing, signed by all the parties hereto or their respective
successors in interest.”
Travel ers, thus, grounds its claimfor breach of |ease in

the foll owm ng provisions:

Seventh: . . . c) Tenant shall, on or before

the | ast day of the term hereby granted or of

any extended term or upon the sooner

term nation of this |ease, peaceably and

quietly |l eave, surrender, and yield up unto

the Landlord the | eased premses . . . broom

clean and in good order and condition except

for reasonabl e wear and tear thereof, damage

by the elements, fire, acts of God,

insurrection, riot, invasion, commotion or

acts of mlitary power.

Eiéhih: The Tenant shall keep the interior of
the | eased premses . . . in good order and

18



repair, ordinary wear and use and damage by
fire or other unavoi dabl e casualty excepted.

(enmphasi s added).

Travel ers points out that, as a result of the arson, the
Prem ses were no longer "in good order, condition and repair",
and bases its claimfor breach of |ease accordingly.

If a | ease provision is unanbiguous, "there is generally no

roomfor interpretation or judicial construction.” Harbor Marine

Corp. v. Briehler, 459 A 2d 489, 491 (R 1. 1983). The exclusion

cl auses of Paragraphs Seventh and Ei ghth of the Lease clearly
except damage by fire fromPriority's obligation to maintain the
Prem ses in "good order, condition, and repair". Travelers
neverthel ess argues that the placenment of the word "other" in the
excl usion cl ause of Paragraph Ei ghth extends the word
"unavoi dabl e" to the word "fire" in addition to the word
"casualty", so that fire is only excepted if it is unavoi dable.
The Court quite sinply rejects this effort to inject
anbiguity into Paragraph Ei ghth; the word "fire" clearly and
unanbi guously stands al one, unnodified by the word "unavoi dabl e".
As a result, danage to the Prem ses by fire is excepted from

Priority's obligations to naintain the Prem ses in "good order,

condition, and repair."3

*Priority further cites the rule that while the construction
of anbi guous contract provisions is generally a question of fact,
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Travel ers ganely forges ahead, however, insisting that the
Lease's exclusion clauses are invalid. Travelers cites the
general rule that "[a] contract will not be construed to
indemmi fy the indemmitee against |osses resulting fromhis or her
own negligent acts unless the parties' intention to hold harmnl ess
is clearly and unequi vocal ly expressed in the contract." Rhode

| sl and Hospital Trust Nat'l Bank v. Dudl ey Service Corp., 605

A.2d 1325, 1327 (R 1. 1992). This is no doubt true. However,
this Court has concluded that the losses in this case did not
result fromany negligent acts by Priority, even assum ng the
exi stence of a legal duty and a breach thereof. As a result, a
rul e of |aw governing a defendant's ability to contract for
relief fromhis owm negligence is inapposite in this case, and
has no bearing on the validity of the exclusion clauses.

Travel ers suggests no further reason why the excl usion

"[1]f there is any doubt as to the nmeaning of a provision, it
shoul d be construed against the drafting party." Harbor Marine
Corp., 459 A 2d at 492. Priority states that Carol Pearl and its
attorneys drafted the Lease, and therefore that any anmbiguity in
t he exclusion clauses should be resol ved agai nst Travel ers as
subrogee of the drafter

However, the record indicates that Carol Pearl, when it took
over the Prem ses from Pannull o, assuned the existing |ease, and
t hat subsequent | eases were thereafter negotiated between
Priority and Carol Pearl. There is no evidence, beyond
Priority's statenent, that Carol Pearl drafted the Lease itself;
whil e Travel ers does not directly contest this statenment, it is
not entirely clear that the present circunstances call for
application of the aforenentioned rule of construction.

In any event, the resolution of this issue is unnecessary in
light of the lack of any anmbiguity in the exclusion clauses.
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clauses in the Lease should not govern here; indeed, there is
none. As aresult, it requires no profound reasoning to concl ude
that Travelers' claimfor breach of lease is neritless, and that
summary judgnment is appropriate on Count |1 of the Conplaint.
V. Count 111: Detrinental Reliance

The last flickering flame of the Conplaint is Travelers
"detrinmental reliance” claim This claimis prem sed on

Rest at ement (Second) of Torts 8 323 (1965), which is entitled

"Negl i gent Performance of Undertaking to Render Services", and
r eads:

One who undertakes, gratuitously or for
consideration, to render services to another
whi ch he shoul d recogni ze as necessary for
the protection of the other's person or
things, is subject to liability to the other
for physical harmresulting fromhis failure
to exercise reasonable care to performhis
undertaking, if

(a) his failure to exercise such care
i ncreases the risk of such harm or

(b) the harmis suffered because of the
other's reliance upon the undert aking.

Travel ers contends that Priority, in maintaining the Al arm
in operational status prior to January 21, 1991, "undertook to
provide a service which inured to the benefit of Carol Pearl”
i.e., by protecting Carol Pearl's property. Travelers maintains
that Carol Pearl relied on Priority's "undertaking", i.e., by not

taking its own additional neasures to protect the Premses. This

reliance, Travelers continues, worked to Carol Pearl's detri ment
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when Priority failed to use due care by covertly discontinuing
the Alarm leaving the Prem ses vulnerable. Finally, Travelers
argues that Priority's negligent "undertaking" to provide this
"service" to Carol Pearl actually increased the risk of harm
because the Prem ses were safer with a functioning Al armthan
wi t hout one.

To begin wth, it is not at all clear that the theory of
8 323 has been adopted in Rhode Island. It is true that "[e]ven
one who assunes to act gratuitously, nay beconme subject to the

duty of acting carefully if he acts at all." Davis v. New

Engl and Pest Control Co., 576 A 2d 1240, 1242 (R 1. 1990). This

statenent, however, sinply sets forth a particular situation in
which a legal duty may be inposed. It does not extend to an
adoption of the rel axed approach to probl ens of proxi mte cause
which 8 323 appears to dictate. Travelers cites no case in which
t he Rhode |sland Suprene Court has substituted notions of
reliance and/or increased harmfor traditional rules of proxinmte
cause, and this Court seriously doubts that such a case is
forthcom ng.

More inportantly, even if the rule of 8 323 were the law in
Rhode Island, Travelers' claimthereunder would fail; Priority
quite sinply did not "undertake" to provide any "service" to
Carol Pearl upon which the latter could rely. An exanple of the

type of "service" contenplated by 8§ 323 is found in [In re Sabin
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Oal Polio Vaccine Products Liability Litig., 774 F. Supp. 952,

955 (D. Md. 1991). In that case, a federal agency, in regulating
vacci nes, was held to have "undert[aken] to regulate a
potentially hazardous condition for the benefit of others."* 1d.

Anot her exanple is seen in Russell v. Gty of Colunbia, 406

S.E. 2d 338, 338-39 (S.C 1991), where police officers arriving on
the scene of a disturbance prevented civilians attenpting to aid
plaintiff's intoxicated and injured decedent, and all owed the
decedent to wal k away fromthe scene. The decedent subsequently
fell froma nearby railroad trestle and died. 1d. The conpl aint
was held to state a claimunder 8 323; in comng to the
decedent's aid, the officers undertook to provide a "service" to

him |d. at 339-40. Likewise, in Briere v. Lathrop Co., 258

N. E. 2d 597, 599-600 (Ghio 1970), a general contractor's enpl oyee,
under no duty, voluntarily hel ped a subcontractor's enpl oyee to
nove a scaffold, fromwhich a painter later fell. In doing so,
he undertook to provide a "service" to the painter, and becane
liable for his negligent performance thereof. [d. at 602-3.

By contrast, no "service" was involved in Doe v. Linder

Construction Co., Inc., 845 S.wW2d 173, 181 (Tenn. 1992). In

that case, a construction conpany nai ntai ned a "nodel hone" on a

residential devel opnent site, and kept therein the keys to al

“This case invol ved Restatenent (Second) of Torts § 324A
(1965), which tracks 8 323 but addresses liability to third
persons for negligently undertaking to render services.
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purchased hones, for the purpose of conpleting certain work while
t he homeowners were not present. 1d. at 175-76. An enpl oyee
took the key to the plaintiff's home, entered it, and raped her.
Id. The Court held that the conpany, in holding keys to the

pur chased hones, did not undertake to provide any "service" to
the plaintiff; the conpany agreed only to conplete its work, not
to provide for the plaintiff's physical safety. 1d. at 181.

Simlarly, in Florida Auto Auction of Olando, Inc. v. US.,

74 F.3d 498, 504-05 (4th Gr. 1996), the Court found that the
federal governnent, in enacting regulations requiring autonobile
exporters to present certificates of title to Custons officials
before being allowed to export autos, did not undertake to
provide a "service" to the plaintiff auto seller. A buyer from
the plaintiff never paid for certain autos, and thus never
obtained certificates of title therefor; Custons officials
neverthel ess all owed the buyer to export the autos. 1d. at 500-
01. The Custonms officials' conduct was not actionabl e under
8§ 323, because the purpose of the regulations was not to protect
the plaintiff, but was rather to deter renoval of stolen autos
fromthe United States. 1d. at 504-05.

Finally, no "service" was provided to the plaintiff where a
ski area's enployee manual instructed enployees to obtain the
nanmes and addresses of all parties involved in skiing accidents.

O Connell v. Killington, Ltd., 665 A .2d 39, 43 (Vt. 1995). The
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pur pose of these instructions was held to be the protection of
the mountain fromliability, not the assistance of the parties to
the accident. 1d. Thus, where an enployee failed to identify a
reckl ess skier who caused an accident, the skier injured in that
accident could not state a claimagainst the ski area under

§ 323. Id.

In the present case, it is clear that Priority did not
undertake to provide any "service" to Carol Pearl under § 323.
That Priority's maintenance of the Alarm nay have been known by
Carol Pearl, and may have benefited Carol Pearl, does not nean
that in maintaining the Alarm Priority ever undertook to do
anything for the purpose of benefiting Carol Pearl. Rather,
Priority obviously maintained the Alarmfor the sole purpose of
protecting its own property, not that of its |andlord.

Not hing in the record suggests otherw se; indeed, Travelers
own Response to Defendant's Motion for Summary Judgnent st ates,
"Priority maintained and used this alarmsystemuntil in or

around 1991 for the protection of its business and property."

(enphasis added). In support of this statenent, Travelers cites
the foll owi ng deposition testinmony of Richard Casey, Priority's
Presi dent:

Q And why did Priority Business Forns use
the al arm system for that approximtely
eight and a half year period?
Protection of ny business.

Protection of your equi pnent?

My equi prent and busi ness, yes.

>0 >
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Transcript of Richard Casey Deposition, at 31-32. No cl earer

evidence that Priority did not, in nmaintaining the Al arm
undertake to provide any "service" to Carol Pearl, could be
desired. Even Carol Pearl|l apparently |abored under no illusions
regarding Priority's notivation for maintaining the Alarm Ronald
Spagnol e, a principal of Carol Pearl, testified at his deposition
as follows: "My basic assunption was that . . . if sonething was
avai l able for [Casey] to use for protection of his business, his
property, his machinery, so on and so forth, | would have assuned

he woul d have been using it . . . ." Transcript of Ronald

Spagnol e Deposition, at 17 (enphasis added).

Thus, the enbers of Travelers' clains against Priority are
doused by Travelers' inability to satisfy the essential elenents
of 8 323, and the Court grants summary judgnent in favor of
Priority on Count 1l of the Conplaint.

VI. Concl usion

As a result of the foregoing, the Court grants Priority's
nmotion for summary judgnent as to all counts in the Conplaint.
The Cerk shall enter judgnent for defendant Priority, forthwith

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
July , 1998
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