UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA, )
Plaintiff, )
)
)

% ) C. A No. 99-565L
)
MONETA CAPI TAL CORPORATI ON, )
Def endant . )

In Re Motion of Peter M Scotti and Peter M Scotti & Associ at es,
Inc. Appealing the Receiver’s Denial of Real Estate Conm ssion.

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter conmes before the Court on a Mdtion filed by
Peter M Scotti and Peter M Scotti & Associ ates, Inc.
(“Caimants”) objecting to the Receiver’s disallowance of a rea
estate comm ssion for the sale of real property by the Receiver
consisting of 124 acres in Warw ck, Rhode Island (“the Property”)
to Vanderbilt Capital, LLC (“Vanderbilt”). The Property is
comonl y known as Rocky Point Park, an historic amusenent park
| ocated on the shores of Narragansett Bay. It now is usable and
very valuable for real estate devel opnent.

Claimants seek to have this Court reverse the Receiver’s
deci sion and determne that Cainmants are entitled to a real
estate comm ssion for the sale of the Property to Vanderbilt.

This Court held a two-day evidentiary hearing concerning this



matter in Septenber of 2005, and the parties subsequently

subm tted post-hearing briefs. After consideration of the hearing
testimony, the exhibits and the parties’ post-hearing

subm ssions, this Court overrules Cainmants’ objection to the
Recei ver’s disall owance of the real estate comm ssion and affirns
t he Receiver’s deci sion.

Facts and Travel

By an Order dated February 2, 2000, this Court appointed the
Smal | Business Adm nistration (“SBA’) as Receiver for Mneta
Capital Corporation (“Mneta”). Subsequent to its appointnent,

t he Recei ver becane aware that Mneta held an interest in a | oan
made to C. R Anusenents, LLC (“CRA’), the owner of Rocky Poi nt
Park. The | oan was collateralized by a nortgage on the Property.
At the tinme of the Receiver’s appointnment, CRA had been
petitioned into bankruptcy and the Chapter 7 Trustee appointed
for CRA, Andrew Ri chardson, Esq. (“the Trustee”), was

adm ni stering the Bankruptcy estate which included the Property.
In reality, the Property was the only val uable asset in the
estate. After its appointnent as Receiver, the SBA all owed the
Trustee to continue to attenpt to sell rather than seek to
forecl ose on the nortgage. In connection with his efforts to
mar ket the Property, the Trustee had engaged C aimants as his
real estate broker beginning in February of 1999. The Trustee’'s

Application to Enploy Real Estate Broker, approved by the United



States Bankruptcy Court for the District of Rhode I|Island on
February 26, 1999, indicates that the Trustee w shed to enpl oy
Claimants “to assist the trustee in selling the real estate owned
by the debtor located in Warwi ck, Rhode Island.” Ex. 2 to
Affidavit of Peter M Scotti (“Scotti Aff.”)).

Peter M Scotti (“Scotti”) is the president and owner of
Peter M Scotti & Associates, Inc., a Providence, Rhode |sland
real estate brokerage and appraisal firm Scotti tried to find a
buyer for the Property from February of 1999 to July of 2003.
Scotti’s marketing efforts included, inter alia, researching the
Property, devel opi ng marketing packages, identifying and
soliciting potential buyers, showi ng the Property to potenti al
buyers and serving as a liaison to the Trustee. During this tine,
Scotti submtted nunerous offers for the Property to the
Recei ver, since any sale by the Trustee had to be approved by the
Recei ver. The highest offer nmade was $12.5 mllion. None of the
offers submtted by Scotti were acceptable to the Receiver
Scotti indicated that the Receiver’s “prohibitive conditions,

i ncludi ng a non-refundabl e $500, 000 deposit, frustrated any such
sales.” Scotti Aff., at f 8. Although the Receiver had know edge
of Scotti’s efforts to market the Property, the Receiver never
attenpted to enploy Scotti or enter into a witten agreenent with
himrelating to the Property. Furthernore, although Scotti was

recogni zed by the Bankruptcy Court as a broker for the Trustee,



this Court never authorized the Receiver to enploy a broker and
never recogni zed Scotti as a broker for the Receiver.

At a hearing on Novenber 4, 2002, this Court granted the
Recei ver | eave to seek relief fromthe bankruptcy stay in order
to foreclose the nortgage on the Property. Immediately foll ow ng
the hearing, the | awers representing the Receiver and the
Trustee engaged in a brief discussion outside the courtroom
regarding the Property. Present at this conversation were: Arlene
Enbrey, as counsel for the Receiver; Mchael Carroll, as |oca
counsel for the Receiver; Scotti; and the Trustee. During the
evidentiary hearing held on Septenber 22 and Septenber 27, 2005
before this Court, these four individuals offered varied accounts
of the exact content of the discussion. This discussion nust be
viewed in context. The Court had just allowed the Receiver to get
on with a foreclosure sale, in effect, over the objection of the
Trustee. The Trustee could see that the only real asset of the
Bankruptcy estate woul d soon be out of his hands and he had nmade
great efforts to preserve and sell the Property. He was obviously
concerned about getting his Trustee’'s fee paid and at this
di scussion, that was the first matter that he broached. He was
assured that the Receiver would agree to a reasonable fee being
paid fromthe proceeds of a sale of the Property when that matter
woul d be heard in the Bankruptcy Court. The Trustee then inquired

about whet her Scotti could get a comm ssion for all his diligent



work in trying to find a buyer for the Property. Enbrey
responded, in effect, that the Receiver would not oppose Scotti
receiving a commssion if Scotti produced a client he represented
as the successful purchaser of the Property. That was the sum and
substance of the conversation. Wiat Enbrey obviously neant was
that if Scotti secured a buyer after the Receiver took control of
the Property who was ready, wlling and able to purchase on terns
satisfactory to the Receiver, the Receiver would not object to
Scotti receiving a comm ssion in Bankruptcy Court when the
Trustee nade his application for his fees.

Scotti testified that in February of 2003 he net with Arnold
Goodstein, a real estate devel oper from South Carolina, in
Scotti’s office and gave Goodstein brochures regarding the
Property and arranged for Goodstein to visit the Property.
Transcript of 11/22/05 hearing (“Tr. of 11/22/05") at 20. Scotti
also testified to having several subsequent conversations wth
Goodstein regarding the Property. 1d. Nonetheless, at no tine did
Scotti submt an offer to the Receiver on behalf of Goodstein.

On June 2, 2003, the Bankruptcy Court allowed the Receiver’s
Motion for relief fromthe bankruptcy stay to conduct a
forecl osure of the nortgage on the Property. This effectively
ended both the Trustee's authority to market the Property and the
Trustee’s enploynent of Claimants to assist in the sale of the

Property. The Receiver then schedul ed a foreclosure sale of the



Property for July 29, 2003. The auctioneer, Irving Shechtman &
Co. (“Auctioneer”), ran advertisenents for the forecl osure
auction in the Wall Street Journal, New York Tines, Boston d obe,
New Engl and Real Estate Journal and Provi dence Jour nal

On July 18, 2003, Scotti sent a prospect |ist which
identified those parties that had inquired about the Property to
t he Auctioneer’s President, Manuel C. Ponte. Ponte received the
prospect list on July 20, 2003. Although Ponte read the nanes of
the prospects on the list, he did nothing further with the |ist
as he had received it nine days before the auction and had
al ready finished advertising for the auction.

The foreclosure sale was held in late July 2003. The
Recei ver was the highest bidder at the foreclosure sale, and thus
becane the titled owner of the Property. After the foreclosure,
Scotti made no efforts to market the Property. He testified that
he was “frozen out” by the Receiver. Id. at 32. In Novenber of
2003, the Receiver conducted a private tel ephone auction of the
Property. The Receiver ultinmately selected Vanderbilt after it
was identified as the successful bidder in the tel ephone auction.
The Receiver’s principal agent, Steven Jones, was assured by the
manager and representative of Vanderbilt, Arnold Goodstein, that
Vanderbilt did not have a broker. Wen Jones specifically asked
Goodstein if he had dealt with Scotti, Goodstein replied that he

had limted contact with Scotti.



In May of 2004, the Receiver and Vanderbilt entered into two
purchase and sal e agreenents for the Property for a total
purchase price of $25,000,000. The first purchase and sal e
agreenent in the anmobunt of $11, 250,000 relates to approxi mately
29 acres of the Property, and the second in the anount of
$13, 750,000 relates to the remai ning acres. The purchase and sal e
agreenents for the Property, which were negotiated by the
Recei ver and Vanderbilt, state that neither party dealt with a
broker. Specifically, paragraph 32 of the second purchase and
sal e agreenent states, “[e]ach party represents to the other that
such party has not dealt with any real estate broker or agent
Wth respect to the Prem ses and hereby agrees to indemify each
other party fromany clains nade by any such agent or broker
claimng to have dealt with such indemifying party.” d ainmants
Ex. 6.

At a hearing on Septenber 17, 2004, this Court denied
Claimants’ Mdtion to intervene in the Receivership. They wanted
to object to confirmation of the sale unless a conmm ssion was
paid. The Court advised Claimants that if they thought they were
entitled to a comm ssion, they could file a claimfor such as an
adm ni strative expense with the Receiver. The Court’s O der dated
Novenber 10, 2004 granted the Receiver’s Mtion for approval and
confirmati on of the sale contenpl ated by the purchase and sal e

agreenents. On Decenber 16, 2004, C aimants submtted a claimfor



a comm ssion to the Receiver. The Receiver rejected the claimon
May 2, 2005, and on May 26, 2005, Caimants, in effect, appeal ed
t he Receiver’s decision to this Court.
St andard of Revi ew

In accepting or rejecting the clainms of creditors, a
receiver acts like a master. 3 Ralph Ewing Cark, Cark on
Receivers 8§ 650, 657 (3d ed. 1959). A district court nust decide
de novo all objections to findings of fact and concl usi ons of | aw
made or recommended by a naster before ruling on the master’s
recommendations. Fed. R Gv. P. 53(g)(1), (3)-(4). A ful
di scussion by this witer of this subject matter can be found in

United States v. Fairway Capital Corp., C A No. 00-035L, 2006 W

1554593, at *2 (D.R I. June 8, 2006). Consistent with the
standard of review required under Fed. R Cv. P. 53(g), this
Court will proceed to apply a de novo standard of review to the
Receiver’s decision to reject the claimfor a real estate
conmi ssi on.
Anal ysi s

Claimants argue that they are entitled to a real estate
conmmi ssion of four percent on all suns received by the Receiver
for the sale of the Property to Vanderbilt. In the absence of a
witten agreenent between the parties, Caimants argue that they
are entitled to a comm ssion because the Receiver has adm tted

that an oral agreenent existed that defined its essential terns.



Al ternatively, Claimants argue that they are entitled to a
comm ssion as a matter of equity. Finally, Caimnts argue that
they are owed a conmm ssion because of their role as a procuring
cause of the sale of the Property to Vanderbilt.
Statute of Frauds
In analyzing a claimfor a real estate broker’s conm ssion,

this Court begins by considering the statute of frauds. The Rhode
| sl and statute of frauds provides, in relevant part:

No action shall be brought . . . [whereby to

charge any person upon any agreenment or

prom se to pay any comm ssion for or upon the

sale of any interest in real estate, unless

the prom se or agreenent upon which the

action shall be brought, or sonme note or

menor andum t hereof, shall be in witing, and

signed by the party to be charged therewth,

or by sone other person by himor her

thereunto | awful |y aut hori zed.
R 1. Gen. Laws 8§ 9-1-4(6) (1997 Reenactnent). The Rhode I sl and
| egi sl ature enacted 8 9-1-4(6) to protect the public against the
“unfounded cl ainms of a specific class of persons, nanely, real

estate brokers and agents.” Heyman v. Adeack Realty Co., 102 R |
105, 108, 228 A.2d 578, 580-81 (1967). Gven that this statute
was enacted to protect against the groundl ess clains of real
estate brokers, it nmust be strictly construed and appli ed.
Heyman, 228 A . 2d at 581; Dooley v. Lachut, 103 R 1. 21, 23-24,
234 A 2d 366, 368 (1967).

Al t hough d ai mants acknowl edge that no witten agreenent

exi sts between the parties in this case, Cainmants contend that

9



they are party to an oral agreenent with the Receiver that
satisfies the singular well-established exception to the statute
of frauds recogni zed under Rhode Island |aw. I n Adans-Ri ker, Inc.
v. N ghtingale, 119 RI. 862, 383 A 2d 1042 (1978), the Rhode
| sl and Suprene Court adopted the rule that the witing
requi renent under the statute of frauds is satisfied if the party
to be charged admts in a pleading or on the witness stand that
an oral agreenent exists and defines all of its essential terns.
383 A . 2d at 1044-45. Wthout such an adm ssion, however, the
requi renents of the statute of frauds as codified by § 9-1-4(6)
must be satisfied in their entirety. MacKnight v. Pansey, 122
R 1. 774, 785, 412 A 2d 236, 243 (1980).

Claimants argue that there was an oral agreenent in this
matter which qualifies as an exception to the statute of frauds

according to Adans- Ri ker because the Receiver admtted to the

essence of such a contract both in its brief dated June 8, 2005
and through Enbrey’s testinony before this Court. In its brief,

t he Receiver asserted that it informed Scotti that if a client of
his was the successful purchaser of the Property as a result of
his efforts, he would be entitled to sonme form of conpensation
Receiver’s June 8, 2005 Brief, at 2. During the evidentiary
hearing before this Court, Enbrey testified that at the Novenber
4, 2002 neeting in the Courthouse, she stated the Receiver’s

position that if one of Scotti’s clients successfully purchased

10



the Property, the Receiver woul d not oppose Scotti getting a
comm ssion. Tr. of 11/22/05 at 73. There was no discussion of the
anount of any such comm ssion. Contrary to Claimants’ assertions,
t hese statenents do not constitute an adm ssion that the Receiver
agreed to pay Scotti a conmssion in the event that any party

wi th whom Scotti had contact happened to be the ultimte buyer of
the Property. In any event, there was no oral agreenment since an
essential termwas mssing -— the anount of the comm ssion. See
Peacock Realty Co. v. E. Thomas Crandall Farm Inc., 108 R |

593, 602, 278 A 2d 405, 410 (1971) (holding that where the

def endant provided a judicial adm ssion as to the anmount of

comm ssion agreed upon, all terns essential to the validity of
the comm ssi on agreenent were undi sputed and the statute of
frauds was satisfied). At no point did Scotti and the Receiver

di scuss or agree upon the anmount of any such comm ssion. Tr. of
11/ 22/ 05 at 22-24. At best, Enbrey’ s statenents were an offer to
enter into a unilateral contract which could be accepted by
Scotti’s performance, i.e., producing a buyer. See Nat’'| Educ.
Ass’'n-R 1. v. Ret. Bd. of RI. Enployees’ Ret. Sys., 890 F. Supp.
1143, 1157 (D.R 1. 1995) (citing B & D Appraisals v. Gaudette
Machi nery Movers, Inc., 733 F. Supp. 505, 508 (D.R . 1990))(“A
unil ateral contract consists of a prom se nade by one party in
exchange for the performance of another party, and the prom sor

beconmes bound in contract when the prom see perforns the

11



bargained for act.”); Judd Realty, Inc. v. Tedesco, 400 A 2d 952,
956 (R 1. 1979) (citing Marchiondo v. Scheck, 78 N.M 440, 432
P.2d 405 (1967)) (noting that “an offer to pay a comm ssion to a
br oker upon production of a purchaser is an offer to enter into a
unil ateral contract and the offer is for an act to be
performed”’). After the Receiver took control of the Property,
Scotti failed to produce a buyer for the Property. He admtted
that he did nothing in that regard. Tr. of 11/22/05 at 32.
Therefore, there was no judicial adm ssion by the Receiver that
an oral contract to pay a conm ssion canme into existence. In
short, there was no oral contract that could be enforced by
Scotti in the absence of a statute of frauds. Therefore the
requi renents of the statute of frauds 8 9-1-4(6) are applicable
to this case. Since no witten agreenent exists between the
parties, the statute of frauds bars Claimants’ claimfor a rea
estate comm ssi on.
Equi t abl e t heories

Claimants argue that even if their claimfor a real estate
comm ssion does not satisfy the statute of frauds, the claimis
justified under equitable principles of prom ssory estoppel,
reliance, unjust enrichnment and quantum neruit. Gven the strict
application of 8 9-1-4(6), however, the Rhode Island Suprene
Court has consistently rejected clains for real estate

comm ssi ons based upon equitable theories. See Metro Props., Inc.

12



v. Yatsko, 763 A 2d 617, 620 (R 1. 2000) (citing Wight v. Smth,

105 RI. 1, 2, 249 A 2d 56, 57 (1969) (per curian)) (concluding
that “[d]octrines of equitable relief, such as quantum neruit,
are unavail able in an action to recover a real estate
commi ssion”); Heyman, 228 A 2d at 580-82 (holding that strict
construction and enforcenment of 8 9-1-4(6) prohibits a claimfor
real estate conmm ssion based upon estoppel and quantum nmeruit);
Dool ey, 234 A 2d at 368 (barring a claimfor real estate
conmi ssi on based on equitable theories of performance and part
performance). As noted by the Rhode Island Suprenme Court in
strictly applying 8§ 9-1-4(6):

Real estate brokers who enter into oral

agreenents in contravention of clause sixth

of our statute of frauds can expect no

assistance fromthe courts in their effort to

extricate thenselves fromtheir owm folly. If

a real estate broker fails to obtain a

witten contract of enploynent fromhis

custoner, he proceeds at his own peril.
Dool ey, 234 A 2d at 368. Therefore, Caimants cannot prevail on
the claimfor a real estate conm ssion under such equitable
remedi es where the statute of frauds otherw se bars such a claim
Procuri ng Cause

Claimants further contend that they are entitled to a real

estate comm ssi on because they served as a procuring cause of
Vanderbilt’s purchase of the Property. A broker is regarded as a

procuring cause when the broker “is the first broker to interest

t he prospective purchaser in the property, . . . causes such

13



purchaser to inspect or view the property, and . . . conducts
negoti ati ons concerning a sale thereof wth the prospective

purchaser.” Giffin v. Zapata, 570 A 2d 659, 663 (R I. 1990)

(quoting Rustigian v. Celona, 478 A 2d 187, 190 (R I. 1984)). A

broker who is considered the procuring cause by having “produced
a prospective purchaser who is ready, willing, and able to
purchase at the price and ternms of the seller” is entitled to
conpensation. Giffin, 570 A 2d at 663 (quoting Rustigian, 478
A.2d at 190). d aimants have the burden of proving by a fair
preponderance of the evidence that they produced a buyer who was
ready, willing, and able to buy on the Receiver’s terns. See Judd
Realty, 400 A 2d at 956.

The evidence of record fails to denonstrate that C ai mants
were a procuring cause of Vanderbilt’'s purchase of the Property.
The Receiver never attenpted to enploy Scotti or enter into any
agreenent (oral or witten) with himrelating to the Property,
and this Court never recognized Scotti as broker for the
Recei ver. Regarding the relationship between C ai mants and
Vanderbilt, the list of contacts which contains Goodstein s nane
that was forwarded to Ponte i nmedi ately before the forecl osure
sale is the sol e docunent that provides an attenuated |ink
between Cl ai mants and Vanderbilt. At no tine did Scotti submt
any offer to the Receiver on behalf of Goodstein or Vanderbilt.

In fact, Scotti conceded that he failed to present an offer on

14



behal f of any client that was acceptable to the Receiver and that
he was unable to procure a buyer that would neet the Receiver’s
conditions. Scotti Aff., at T 8. After the foreclosure, it is
clear that daimants did not even attenpt to market the Property.
The nere fact Scotti had Iimted contact with Goodstein before
the foreclosure cannot serve as a basis for claimng that he was
the noving force in producing the sale. Scotti was not involved
in the July 2003 foreclosure sale, the Novenber 2003 tel ephone
auction or the negotiation of the purchase and sale agreenents in
May of 2004 between Vanderbilt and the Receiver. As a result,

Cl ai mants have not denonstrated that they served as the procuring
cause of the sale to a purchaser who was ready, willing, and able
to purchase the Property at the price and on the terns acceptable
to the Receiver. Under any view of this case, the Cainmnts are
not entitled to a comm ssion on the sale nmade by the Receiver.

Concl usi on

For the foregoing reasons, the objection of Peter M Scotti
and Peter M Scotti & Associates to the Receiver’s decision to
disallow a real estate conm ssion for the sale of the Property to
Vanderbilt Capital, LLCis overruled and the Receiver’s decision
hereby is affirnmed.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
August , 2006
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