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Ronal d R Lagueux, District Judge,

The matter presently before the Court is the notion of
plaintiff, El Marocco Club, Inc. d/b/a/ CAub Starzz (“E
Marocco"), for a prelimnary injunction. |In this case, plaintiff
sought a Business Operating After Hours License fromthe Johnston
Town Council in order to present nude dancing along with the
service of food between the hours of 1 a.m and 6 a.m pursuant
to Article VI, 8 5-27 of the Johnston Town Code. To plaintiff’s
chagrin, the governing provision of the Towmn Code forbids a
busi ness that has an al coholic beverage |icense, such as El

Mar occo, fromapplying for such a license. Plaintiff seeks a



prelimnary injunction to prevent defendant Town O ficials from
enforcing that provision of the Town Code pending resol ution of
this case on the nerits. In support of its notion, plaintiff
argues that the municipal regulation at issue is an
unconstitutional prior restraint on its First Amendnent right to
freedom of expression. Plaintiff has failed to denonstrate that
it will likely succeed on the nerits, therefore, its notion for
prelimnary injunction is deni ed.

| . Factual Background

Plaintiff is a Rhode Island corporation with its princi pal
pl ace of business in Johnston, Rhode Island. It operates a
ni ghtclub featuring various types of live entertai nnent including
erotic and nude dancing. Accordingly, EIl Marocco nmaintains a
val i d business entertainnent |license for |ive entertainnment
i ssued by the Johnston Town Council, a C ass BV al coholic
beverage |icense and all other necessary permts for the
operation of this business.

The EI Marocco nightclub has presented el ectroni c nusical
entertai nment and nude dancing for over fifty years. During this
time period it restricted its presentation of entertainnment to
t he busi ness hours between 6:00 a.m and 1:00 a.m. Therefore,
except for five hours in the early norning, EIl Marocco has
provided its exotic and erotic fare to the public over all these

years.



On or about June 1, 1999, plaintiff applied for and was
granted a Business Operating After Hours License to operate its
ni ghtcl ub between 1:00 a.m and 6:00 a.m pursuant to Article VI,
8§ 5-27 of the Johnston Town Code. See Plaintiff’s Exh. 3.
Plaintiff maintains that its purpose in procuring the |late night
operating license was to provide its patrons wth breakfast
during the early nmorning hours. This license, no. 65-013110, was
granted with a restriction that prohibited nudity and the serving
of al cohol during those hours. See Plaintiff's Exh. 2. Section
5-27 of the Johnston Town Code provides as foll ows:

No shop, store or other place of trade or entertainnent in

the town shall be kept open between 1:00 AM and 6:00 A M

provi ded, however, that for sufficient cause shown to the

town council, any shop, store or other place of trade or
entertainment in the town, except one holding an al coholic
beverage |icense, may be granted a |icense to keep open for

a longer time upon paynent of the license fee of ten dollars
per year.

Johnston, R 1., Code art. VI, 8 5-27 (1977)(enphasis added). It
is clear that the ordinance does not permt a business that has
an al coholic beverage license to hold a Business Operating After
Hours License. This Court does not understand how El Mracco
received its license to operate between 1:00 a.m and 6:00 a. m
in view of the plain |anguage of the Town Code.

In any event, plaintiff operated during those early norning
hours for only a short period of time. Follow ng nunerous
conplaints fromnenbers of the community, on or about June 16,

1999 plaintiff was given notice of a Show Cause hearing before
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t he Johnston Town Council with regard to its Business Operating
After Hours License.

Thi s Show Cause notice failed to provide plaintiff with a
statenent of charges, allegations and specifics. Because of
those deficiencies in the notice, plaintiff filed an action in
t he Rhode Island Superior Court to restrain and enjoin the Town
Council from conducting the Show Cause hearing. An Associate
Justice of the Rhode Island Superior Court issued a tenporary
restrai ning order which prevented defendants from hol di ng the
hearing until plaintiff was presented with the specific charges
or allegations that woul d be presented at the Show Cause heari ng.
The Town conpli ed.

On June 30, 1999 a Show Cause hearing regarding plaintiff’s
Busi ness Qperating After Hours License was held before the
Johnston Town Council. The Town Council issued a witten
decision on July 9, 1999 which revoked that License. See
Stipulation of Facts, Plaintiff's Exh. 1. Inits witten
deci sion, the Town Council cited nunmerous reasons for the action
taken, including conplaints of noise, litter and disturbances
filed by nearby residential and conmercial residents, evidence of
“rave” parties and m srepresentations made by plaintiff in
applying for the Business Operating After Hours License with
respect to its purpose in operating during the early norning

hours. See Plaintiff's Exh. 6. Plaintiff sought to appeal by



filing a petition for certiorari wth the Rhode |Island Suprene
Court. The petition was denied on Septenber 9, 1999. Therefore,
under Rhode Island law, plaintiff had no further avenues
avai l able to contest the revocation of its after hours operating
license.

Plaintiff now desires to change the formof its late night
and early norning entertai nnent and provide sem - nude danci ng
entertainment along with the service of food and non-al coholic
beverages between the hours of 1:00 a.m and 6:00 a.m at its
prem ses in Johnston. |In order to do this, plaintiff nust secure
a Business Operating After Hours License pursuant to Article VI,
§ 5-27 of the Johnston Town Code.

On or about February 3, 2000, plaintiff’s counsel wote to
the Town Solicitor for the Town of Johnston, indicating that his
client wanted to have its Business Operating After Hours License
reinstated. In a response letter dated February 11, 2000, the
Town Solicitor pointed out that § 5-27 of the Johnston Town Code
provi des that any business which holds an al coholic beverage
license is disqualified fromobtaining a |icense to operate
between 1:00 a.m and 6:00 a.m. See Plaintiff’s Exh. 4. The
letter went on to state that since El Marocco was the holder of a
Class BV license to serve alcohol, it could not even apply for
such a license.

On March 17, 2000, plaintiff filed a Conplaint in this Court



seeking equitable and nonetary relief. It alleges that
def endants have violated plaintiff’s constitutional guarantees of
free speech and due process. Count | of the Conplaint alleges
that 8 5-27 of the Town Code is an unconstitutional prior
restraint on plaintiff’s right to free speech. It, therefore,
seeks an injunction to keep defendants from enforcing that
provision. In Count |1, plaintiff clains that its Business
Operating After Hours License should be reinstated because the
deci sion of the Town Council to revoke that License allegedly
violated plaintiff’s due process rights in that it was not
afforded a fair and inpartial hearing on June 30, 1999. Count
11 seeks a declaratory judgnent that 8 5-27 of the Johnston Town
Code is unconstitutional on its face because it violates
plaintiff's free speech rights as contained in the First
Amendnent which is made applicable to the states through the
Fourteenth Amendnent. Finally, plaintiff seeks nonetary damages
for |l osses which have resulted to it fromapplication of this
al | egedly unconstitutional Johnston ordi nance.

The only issue presented to the Court at this tinme is
whet her plaintiff is entitled to a prelimnary injunction agai nst
enforcement of 8§ 5-27 of the Johnston Town Code. Plaintiff makes
a facial attack on the Johnston ordi nance and argues that 8 5-27
is an unconstitutional prior restraint on free speech. Plaintiff

argues that 8 5-27 nust be scrutinized under the constitutional



st andards established by the United States Suprene Court for
licensing regines. In response, defendants argue that the
ordi nance at issue is content-neutral since it does not seek to
regul ate any particular type of business. Defendants further
argue that because the ordinance is sinply a |l ate night business
licensing regulation, it cannot constitute a prior restraint on
free speech. They contend that the ordi nance nust be anal yzed
under the internmediate scrutiny standard as a tinme, place and
manner regul ation--a constitutional hurdle which the ordi nance
easily passes. For the reasons outlined below, this Court denies
plaintiff’s notion for prelimnary injunction.
1. Standard of Review

A party seeking a prelimnary injunction nmust denonstrate
that (1) it is likely to succeed on the nerits; (2) there exists
the potential for irreparable harmto the novant if the
injunction is denied; (3) the injunction will not inpose a
hardshi p on the nonnovant whi ch outwei ghs that to the novant in
t he absence of an injunction; and (4) the injunction wll not

adversely affect the public interest. See Ross-Sinons of

Warwi ck, Inc. v. Baccarat, Inc., 102 F.3d 12, 15 (1st Cr. 1996);

Westenfelder v. Ferguson, 998 F. Supp. 146, 150 (D.RI. 1998).

[11. Discussion
Plaintiff’'s claimunder the First Arendnent is a valid

invocation of its right to free expression. Nude or sem -nude



dancing is entitled to First Anmendnent protection. See Barnes v.

G en Theatre, Inc., 501 U S. 560, 565-66 (1991) (hol di ng that nude

dancing is expressive conduct that is within the outer perineters

of First Amendnent protection); AAK, Inc. v. City of Wonsocket,

830 F. Supp. 99, 102 (D.RI. 1993). However, nude dancing and

al cohol consunption can produce the secondary effects of crine

and deterioration in the community. The town ordi nance at issue

in this case highlights the fine line that towns nust draw

bet ween these two conpeting interests when enacting |egislation.
It should be noted at the outset “that [plaintiff] raise[s]

a facial challenge to the licensing scheme. Although facial

chal l enges to legislation are generally disfavored, they have

been permtted in the First Amendnent context where the |icensing

schenme vests unbridled discretion in the decisionmaker and where

the regulation is challenged as overbroad.” FWPBS, Inc. v. Cty

of Dallas, 493 U. S. 215, 223 (1990) (citing Menbers of Cty

Council of Los Angeles v. Taxpayers for Vincent, 466 U S. 789,

798 & n.15 (1984)); accord City of Lakewood v. Plain Dealer Publ.

Co., 486 U. S. 750, 755-59 (1988)(holding that |icensing schene
ai med at expression or expressive conduct is especially ripe for
facial chall enge).

A. Likelihood of Success

1. Section 5-27 is not a Prior Restraint

The threshold task is to determ ne which standard shoul d be



applied in deciding the constitutionality of 8 5-27. The
decision on that point will dictate the outconme of this matter
since the constitutional safeguards required in |icensing

regi nes, see, e.q., FWPBS, 493 U S. at 225-27, are stricter than

those applied to a content-neutral tinme, place and manner

regul ation. See, e.qg., Gty of Renton v. Playtine Theatres, Inc.,

475 U. S. 41, 48-50 (1986). A brief recapitulation of the Suprene
Court’s First Amendnent jurisprudence in this area is in order.

In Freednman v. Maryland, 380 U. S. 51 (1965), the Suprene

Court held unconstitutional a Maryland crimnal statute that
required novie theater owners to submt filnms to the State Board
of Censors prior to public display so that the Board coul d
determ ne whether the filns were obscene or tended to incite

crimnal activity. See Freedman, 380 U.S. at 52 & n. 2, 58. The

Court noted that the statute “effectively bars exhibition of any
di sapproved film unless and until the exhibitor undertakes a
ti me-consum ng appeal to the Maryland courts and succeeds in
having the Board’ s decision reversed,” and inposes “no time limt
for conpletion of Board action.” 1d. at 54-55. The Court
further observed:
Because the censor’s business is to censor, there inheres
t he danger that he nay well be |ess responsive than a court
—-part of an independent branch of governnment--to the
constitutionally protected interests in free expression.
And if it is nmade unduly onerous ... the censor’s
determ nation nmay in practice be final.

ld. at 57-58 (footnote omtted).



The Court struck down the statute as a prior restraint on
free speech because it effectively created a | oophole in First
Amendnent protection. The Court said that a system such as
Maryl and’ s could only be upheld if it contained three “procedural
saf eguards designed to obviate the dangers of a censorship
system” [|d. at 58. The systemnust (1) insure that any
restraint prior to judicial review lasts for only a brief,
specified duration; (2) offer the opportunity for expeditious
judicial review, and (3) place the burden of seeking judicial
review on the censor rather than on the individual and force the
censor to bear the burden of proof at trial. See id. at 58-59;

see also Riley v. National Fed'n of the Blind, 487 U.S. 781, 801-

02 (1988) (striking down a North Carolina statute requiring

prof essional fund raisers, but not others, to obtain |icenses
before soliciting charitable contributions as an unconstituti onal
prior restraint).

The nost recent pronouncenment of the Freedman procedural
requi renents for prior restraints cane in FWPBS, where the Court
struck down a Dallas Gty Odinance regul ating sexually oriented
busi nesses on the ground that the ordi nance | acked adequate
procedural safeguards. FEWPBS, 493 U S. at 226-29. “First, a
schene that places ‘unbridled discretion in the hands of a
governnent official or agency constitutes a prior restraint and

may result in censorship.'” [d. at 225-26 (quoting Gty of
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Lakewood v. Plain Dealer Publ. Co., 486 U S. 750, 757 (1988)).

“Second, a prior restraint that fails to place limts on the tine
wi thin which the decisionmaker nmust issue the license is
inpermssible.” FWPBS, 493 U S. at 226. |In EWPBS, the Suprene
Court voided the licensing schene because it “[did] not provide
for an effective limtation on the tinme wthin which the
licensor’s decision nust be nade [and it] fail[ed] to provide an
avenue for pronpt judicial review" 1d. at 229. The Suprene
Court’s precise concern wwth the Dallas ordi nance derived from
the fear that “[w] here the licensor has unlimted tinme within
which to issue a license, the risk of arbitrary suppression is as
great as the provision of unbridled discretion. A schene that
fails to set reasonable tine limts on the decisionmaker creates
the risk of indefinitely suppressing perm ssible speech.” 1d. at
227.

In this case, the application of the Freedman and FW PBS
requi renents are unnecessary. Although 8 5-27 does not satisfy
the Freedman requirenments of providing for pronpt judicial review
and setting a limted time within which the Iicensor nust nake a
decision, it does not create the potential indefinite suppression
of perm ssible speech. The essence of prior restraints are that
“they g[i]ve public officials the power to deny use of a forumin

advance of actual expression.” Southeastern Pronotions, Ltd. v.

Conrad, 420 U.S. 546, 553 (1975); see also Ward v. Rock Agai nst

11



Racism 491 U.S. 781, 795 n. 5 (1989) (“The relevant question is
whet her the chal |l enged regul ati on authori zes suppression of
speech in advance of its expression”)(enphasis omtted); Jews for

Jesus, Inc. v. Massachusetts Bay Transp. Auth., 984 F.2d 1319,

1327 (1st Gr. 1993)(sane); Dal Info. Serv. Corp. v. Thornburgh,

938 F.2d 1535, 1543 (2d Gr. 1991), cert. denied, 502 U S. 1072

(1992) (sane). That is not the case here.
This witer is famliar with unconstitutional prior

restraints on perm ssible speech. In DAnbra v. Gty of

Provi dence, 21 F. Supp. 2d 106, 113 (D.R 1. 1998), this Court
concluded that the City of Providence's indefinite noratorium on
adult entertainnment |icenses was an unconstitutional prior
restraint on permssible speech under FWPBS. The noratoriumin
D Anbra gave the Provi dence Board of Licenses unbridled
discretion to reject applicants for a license to engage in that
type of business. Therefore, it offended the First Anendnent by
indefinitely suppressing speech prior to its expression. The
sweeping noratoriumin D Anbra is easily distinguished fromthe
ordi nance at issue here. Section 5-27 only relates to a late

ni ght busi ness operating license. Unlike the indefinite ban on
all adult entertainnment licenses in D Anbra, the ordinance in
this case does not deny a forumto the speaker in advance of
expression. In this case, plaintiff can still conmunicate its

message in many ways and at other times. |ndeed, notw thstanding
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8§ 5-27 plaintiff has 19 hours in the day during which it can
communi cate its nessage through exotic dancing. Therefore, the
Freedman and FW PBS procedural safeguards do not apply and § 5-
27 is not a prior restraint on perm ssible speech.
2. Appropriate Level of Scrutiny

The appropriate level of scrutiny applied to 8 5-27 directly
correlates to whether the ordinance is content-based or content
neutral. An ordinance is content-based if the governnment has
adopted it “because of disagreement with the nessage it conveys.”
Ward, 491 U S. at 791. Further, a “regulation that serves
pur poses unrelated to the content of expression is deened
neutral, even if it has an incidental effect on sone speakers or

messages but not others.” 1d.; see also National Anusenents,

Inc. v. Town of Dedham 43 F.3d 731, 740 (1st Gr.), cert.

deni ed, 515 U. S. 1103 (1995) (hol ding that town byl aw prohibiting
| i censed busi nesses from operating between 1:00 a.m and 6: 00
a.m was a constitutional restriction of protected speech because
it was ainmed at protecting private, residential life from

comercial activities); Tollis Inc. v. San Bernardino County, 827

F.2d 1329, 1332 (9th Cr. 1987)(“[ The content neutral]
requirenent is met if the involved ordinance is ‘ained to contro
secondary effects resulting fromthe protected expression’ rather
that at inhibiting the protected expression itself.” (quoting

| nt ernati onal Foods & Beverage Sys. V. City of Fort Lauderdal e,
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794 F.2d 1520, 1525 (11th Cir. 1986))).

I n National Anusenents, a case alnobst identical to the

present case, the First Crcuit upheld a town ordi nance banni ng
| ate night novies as a constitutional tinme, place and manner

regul ation. The National Anmusenents Court found an ordi nance

prohi biting the show ng of novies between 1:00 a.m and 6:00 a. m
to be content-neutral because it did not reference the substance
of the speech nor appear to have arisen as a neans of suppressing

any one speaker. See National Anusenents, 43 F.3d at 737-39.

Further, the town ordi nance was enacted to reduce the secondary
effects of commercial activities such as noi se and di sturbances.
Id. Thus, the ordinance was held constitutional under the
internedi ate scrutiny standard of Renton as a valid tinme, place
and manner regul ation.

In Renton, the Suprene Court of the United States anal yzed
an ordi nance that prohibited adult notion picture theaters from
being |l ocated within 100 feet of any residential zone, although
the ordinance treated adult theaters differently from ot her
theaters. The Court held that the ordi nance was content-neutral
because it was aimed not at the content of the filns but rather
at the secondary effects of such theaters on the surroundi ng

community. See Renton, 475 U.S. at 49 (concluding that “at | east

W th respect to businesses that purvey sexually explicit

mat eri al s, zoning ordi nances designed to conbat the undesirable
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secondary effects of such businesses are to be revi ewed under the
standards applicable to ‘content-neutral’ tine, place and manner
regul ations” (footnotes omtted)).

It is obvious that the Johnston ordinance is ainmed at
conbating the secondary effects of |ate-night drinking, rather
than the content of the nessage expressed by nude danci ng.
| ndeed, 8§ 5-27 bans all hol ders of al coholic beverage |icenses
fromacquiring a Business Qperating After Hours License.
Therefore, the ordi nance does not single out entertainnent
establi shnments that exhibit nude dancing. Moreover, the Suprene
Court has noted that a nmunicipality’s interest in protecting and
preserving quality of life “nmust be accorded high respect.”

Young v. Anerican Mni Theatres, Inc., 427 U S. 50, 71

(1976) (plurality opinion); see also Barnes, 501 U. S. at 583

(Souter J., concurring)(stating that the interest of governnment
in “preventing prostitution, sexual assault, and other crim nal
activity” is “plainly a substantial one”). Defendant, Town of
Johnston, has asserted that the goal of the ordinance is to curb
t he undesirabl e secondary effects associated with | ate-ni ght
operation of commercial vendors of al coholic beverages. The
conplaints of town residents at the Show Cause hearing are
telling evidence of the secondary effects which can occur when a
I i quor purveyor stays open 24 hours per day even though it cannot

serve al coholic beverages during the early norning hours.
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To clinch matters, plaintiff’s argunent that the ordinance
targets certain businesses flies in the face of the secondary
effects doctrine discussed above. According to plaintiff’s
argunent, any regul ation that has an effect on fewer than al
First Amendnent speakers could be deened to be a form of
targeting and thus subjected to strict scrutiny as a content-
based regulation. Yet, as stated earlier, the Suprenme Court and
the First Crcuit have recogni zed that a nunicipality may enact
regul ati ons that serve purposes unrelated to the content of
expression even if it indirectly affects sone speakers but not

others. See Ward, 491 U S. at 791; National Anusenents, 43 F. 3d

at 740. That is the case here since holders of alcoholic

beverage |icenses are being indirectly regulated by the Johnston

town ordi nance. The clear aimof the regulation is to curtai

t he undesirabl e secondary effects caused by the operation of

busi nesses whi ch serve al cohol throughout the night-tinme hours.
Because 8§ 5-27 does not create an outright ban on nude

danci ng and was enacted to address secondary effects fromthe

| at e- ni ght operation of businesses that serve al cohol, it nust be

anal yzed under the internediate scrutiny standard for tinme, place

and manner restrictions. As the Suprene Court explained in

Renton, the intermedi ate scrutiny test for determning the

constitutionality of a content-neutral tine, place and manner

restriction, is whether the ordinance is narrowy tailored “to
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serve a substantial governnent interest and allows for reasonable
al ternative avenues of communication.” Renton, 475 U S. at 50

(citing dark v. Community for Creative Non-Violence, 468 U S

288, 293 (1984)).

The first Renton factor is easily satisfied. This Court has
al ready stated that 8 5-27 was passed in order to decrease
undesi rabl e secondary effects in the comunity during | ate-night
hours which result fromthe operation of businesses that serve
al coholic beverages. This Court has al so explained that a
muni ci pality’s concern with secondary effects is a substanti al
government interest. A content-neutral time, place and manner
restrictionis narromy tailored if the “regulation pronotes a
substantial government interest that would be achieved |ess
effectively absent the regulation.” Wrd, 491 U S. at 799

(quoting United States v. Albertini, 472 U S. 675, 689 (1985)).

Thus, the narrow tailoring requirenment does not dictate a | east
restrictive nmeans analysis. Here, 8 5-27 passes the test. There
is little doubt that the purpose of 8 5-27 is to pronote the
substantial government interest of tranquility in the conunity
during | ate-night hours, an interest that woul d not be achieved
as effectively absent the legislation. Thus, the first Renton
factor is satisfied in this case.

The second factor in the Renton test has al so been net.

This Court has determ ned that the ordi nance all ows reasonabl e

17



al ternative nmethods of communication. The crux of this question
is not “whether a degree of curtailnment” of speech exists, but
rat her “whether the remai ni ng communi cative avenues are

adequate.” National Anusenents, 43 F.3d at 745. The limtations

created by the ordi nance are not unconstitutional because
plaintiff’s evidence “does not call into legitimte question the
adequacy of the alternate routes for comunication” |d. E
Marocco sinply asserts that 8 5-27 does not allow for alternative
avenues of communication. Such an argunment is without nerit.
Plaintiff, along with simlarly situated holders of alcoholic
beverage licenses that are restricted by 8 5-27, may sinply
communi cate their nessage during the other 19 hours of the day.
Such alternative avenues of comrunication are nore than adequate
for plaintiff to conmmunicate its erotic nmessage. In this case,
the curtail ment of expression created by 8 5-27 is mninmal .
Consequently, the ordi nance passes constitutional nuster
under the Renton test as a valid content-neutral time, place and
manner restriction. 1In this case the facts are undi sputed and
the lawis clear. Therefore, it is unlikely that plaintiff wll

succeed on the nerits.?

Plaintiff also has no viable due process claimsince it had
access to the Rhode Island courts to renedy any all eged
procedural deficiencies at the local level. See Runford
Pharmacy, Inc. v. Gty of E. Providence, 970 F.2d 996, 998-1000
(st Cr. 1992)(holding that a court may properly dism ss a
procedural due process claimthat |acks either allegations or
di scussion regarding the unavailability of constitutionally
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B. Irreparable Harm
Plaintiff nmust also establish that there exists the
potential for irreparable harmto it if the injunction is denied.

See Ross-Sinons, 102 F. 3d at 15. Although plaintiff does not

have to denonstrate that it has already suffered irreparable
harm it nust show that such a potential exists. |Id. Plaintiff
contends that any denigration of its rights under the First and
Fourteenth Anendnents, which result fromthe enforcement of 8§ 5-
27, rises to the level of irreparable harm

Plaintiff is correct in arguing that “[t]he |l oss of First
Amendnent freedons, for even mninmal periods of tine,

unquestionably constitutes irreparable injury.” Elrod v. Burns,

427 U. S. 347, 373-74 (1976) (citing New York Tinmes Co. v. United

States, 403 U S. 713 (1971)). However, in Elrod the Court found
that the potential for irreparable harmflowed directly fromthe
fact that there was a substantial |ikelihood of success on the
nmerits in that case. 1d. at 374. That is not the situation
here. Because this Court has found that plaintiff will not

i kely succeed on the nerits, there is no potential for a
deprivation of plaintiff’s First Anmendnent rights. Plaintiff has
not made any other show ng of potential irreparable harm Since

plaintiff cannot succeed on the nerits and has not suffered a

adequate state law renedies); D Anbra, 21 F. supp. 2d at 110-11
(sane).
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| egal Iy cogni zable harm it is unnecessary to consider the other
two elenments that plaintiff nust prove in order to secure a

prelimnary injunction.

Concl usi on
For the reasons set forth above, plaintiff's notion for a
prelimnary injunction hereby is denied.

It is so ordered.

Ronal d R Lagueux
District Judge
August , 2000
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