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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.
This case arises froma | everaged buyout that took place
prior to the time Almac's Inc. and Al mac's Supermarkets, Inc.

(collectively "Almac's") filed a petition for reorganization



under Chapter 11 of the United States Bankruptcy Code. Arnold
Zahn, as the trustee of the Almac's Creditor Litigation and
Distribution Trust (the "Trustee"), clains that paynents nade by
Almac's to the various Yucai pa' and Citicorp® Defendants in
connection with the | everaged buyout (the "1991 LBO') constitute
fraudul ent transfers under Rhode Island law. In addition, the
Trustee has sued three individual Yucai pa Defendants, Ronald W
Burkle, Joe S. Burkle, and Mark A. Resnik, who served as
directors of Almac's, alleging that they breached their fiduciary
duties to Almac's under Del aware General Corporation Law by
participating in the 1991 LBO.

This matter is before the Court on the notions of the
Yucai pa Defendants and the Citicorp Defendants to withdraw the
reference fromthe Bankruptcy Court pursuant to 28 U . S.C. §
157(d). For the reasons that follow, the notions of both the

Yucai pa Defendants and the Citicorp Defendants are granted as to

! The group collectively known as the "Yucai pa Defendants"

i ncl udes corporate and partnership entities and i ndi vidual director
def endants: Yucai pa Capital Fund, Yucaipa Capital Advisors, Inc.
Yucai pa Almac's Partners, L.P., Almac's Partners, L.P., The Yucai pa
Conpani es, Yucai pa Conpani es, Yucai pa Managenent Conpany, Ronald W
Burkle, Joe S. Burkle, Mark A Resnik and Richard d' Abo. The
def endants assert, however, that "Yucaipa Conpanies" does not
exi st.

These busi ness entities and individuals are interrelated. For
exanple, Ronald W Burkle, Mirk Resnik, and Richard d' Abo are
partners of The Yucai pa Conpanies; the general partners of The
Yucai pa Capital Fund are Yucai pa Capital Advisors, Inc. and The
Yucai pa Conpanies; and Joe S. Burkle is the general partner of
Almac's Partners, L.P

2 The CGticorp Defendants are Citicorp Securities Mrkets,
Inc., Citicorp North Anerica, Inc. and Citibank, N A
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Counts I-1V. This Court concludes, however, that the Bankruptcy
Court rmust dismss Count V for |ack of subject matter
jurisdiction. Since the Trustee |acks standing to pursue Count
V, he cannot replead it in this Court under 28 U . S.C. § 1332.
|. Facts

The follow ng facts are undi sputed, except as noted. Prior
to 1989, Almac's and its affiliate Rhode Island Produce Conpany
(collectively "Od Almac's") were Rhode |sland corporations
operating grocery stores. On or about July 27, 1989, the Yucaipa
Def endants fornmed a Del aware corporation, Almac's Inc., for the
pur pose of purchasing substantially all of the operating assets
of Ad Almac's. In February of 1991, Almac's Inc. was
reorgani zed again as a whol |l y-owned subsidiary of Al mac's
Supermarkets, Inc. ("ASI"), another Del aware corporation. The
Yucai pa Def endants owned at | east 85% of the common stock of ASI.

In 1991, Almac's was the subject of a |everaged buyout - the
root of the present litigation. During the 1991 LBO the
maj ority ownership of Almac's was transferred fromthe Yucai pa
Def endants to a corporation called MAFCO  The partnership of
Leonard Green and Partners had created MAFCO | ater renaned
Al mac's Supermarkets Goup, Inc., for the purpose of acquiring
t he Yucai pa Defendants' stock in Al mac's.

In connection with the 1991 LBO Al nac's effected nany noney
transfers in the total amount of $59 million. To finance the

transfers and to repay sonme existing i ndebtedness, Al mac's



borrowed approximately $94 mllion dollars froma bank syndicate
(the "Lenders"), to which Almac's granted |iens on substantially
all of its assets. The nost inportant transfer for purposes of
t he present controversy was Almac's paynent of $44 mllion to
MAFCO. ® After receiving this dividend, MAFCO paid $63 nillion to
t he Yucai pa Defendants in paynent for their A mac's stock.
Almac's al so paid approximately $4.0 million to the Citicorp
Def endants as conpensation for their services in the financing of
the 1991 LBO Citibank, N. A had placed a $44 million syndicated
termloan to Almac's and provi ded other services in connection
with that loan. 1In addition, Cticorp Securities Markets, Inc.
served as placenment agent for $50 million in senior secured
Almac's notes and acted as advisor in the structuring of the
transaction. Finally, Cticorp North Anerica, Inc. participated
in the termloan and was also |lead | ender on a revolving credit
facility provided to Almac's in the anount of $10 million.
On August 2, 1991, before the purchase of the majority of
t he Yucai pa Defendants' stock was conpl eted, the director
def endants resigned fromthe board of directors of Al mac's.
However, as part of the 1991 LBO, Almac's also entered into new
consulting agreenents with defendants Joe S. Burkle and the
Yucai pa Conpani es. Pursuant to the agreenents, Almac's agreed to

pay Joe S. Burkle approximtely $208, 000 per year and The Yucai pa

3 Several other transfers are not addressed herein because

they are not contested in the present litigation.
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Conpani es a m ni num of $100, 000 per year, for a period of years
following the 1991 LBO

Almac's continued to operate, but began experiencing
financial difficulties in 1992. 1In 1993, its operations and
sal es experienced significant decline, and on August 6, 1993,
Almac's Inc. and Almac's Supermarkets, Inc. filed petitions for
reorgani zati on under Chapter 11 of the Bankruptcy Code. During
t he bankruptcy proceedings, the Citicorp Defendants and Joe S.
Burkle filed proofs of claim On Novenber 8, 1994, the
Bankruptcy Court confirmed the Third Amended Consol i dated Chapter
11 Pl an of Reorgani zation for Almac's (the "Plan"). The
effective date of the Plan was in Decenber of 1994, and it is
uncontested that the Plan has been substantially consummat ed.

Pursuant to the Plan, a conpany called New Al macs was forned
for the purpose of acquiring Almac's assets. New Alnacs is a
whol | y- owned subsidiary of Victory Holdings, Inc., a conpany that
operates supernmarkets in central and upstate New York. On the
effective date of the Plan, New Al nacs acquired all of Al mac's
operating assets and assuned the operation and nanagenent of its
busi ness.

Both the Plan and the Disclosure Statenent expressly
contenplate the pursuit of avoi dance cl ai ns agai nst the Yucai pa
and Citicorp Defendants. Pursuant to the Plan, on the effective
date, the Debtors transferred the right to pursue "avoi dance

cl ai nr8" agai nst the Yucaipa and G ticorp Defendants to the



Tr ust ee.
The Pl an defines "avoi dance cl ai ns" as foll ows:

all preference, fraudul ent transfer, fraudul ent conveyance,
equi tabl e subordi nation and other simlar clains, whether
ari sing under the Bankruptcy Code or otherw se, of the
Debtors, or either Debtor, including, but not limted to,

cl ai ms recoverabl e pursuant to Bankruptcy Code sections 502,
510, 541, 544, 545, 547, 548, 550, 551 and 553.

However, the Plan provided that the exclusive right to
enforce any causes of action other than avoi dance clains vests in
New Al mac's, Inc. which is owned by the Purchaser, Victory
Hol di ngs, Inc.:

Except for the Rel eased Actions and the Avoidance Clains to
be assigned to the Creditor Litigation and Distribution
Trust pursuant to Section 8.3 hereof, on and as of the
Effective Date, all rights and interests of the Consolidated
Estates in respect of any and all clainms, demands, actions
and causes of action, including but not limted to clains
under Sections 510(c), 544, 547, 548, and 550 of the
Bankrupt cy Code, shall be assigned to New Al nacs pursuant to
t he New Al nacs Purchase Agreenent, w thout any
representations or warranties.

The Pl an expressly provided for the distribution of the
proceeds of avoidance clains. The Disclosure Statenent in
Support of the Second Anended Consolidated Pl an of Reorgani zation
for Almac's summari zed the conpl ex distribution schene as
fol | ows:

[ T] he proceeds will be distributed first to reinmburse New

Al macs for $500, 000 to be advanced by New Al macs to the
Creditors Litigation and Distribution Trustee on the

Ef fective Date and to pay the costs of the litigation in
excess of the funded costs, to a maxi num of $500, 000; next
to a bonus fee provided to professionals hired to pursue the
l[itigation and to the paynent of the unpaid portion of the
$3.0 million New Al macs Juni or Subordinated Obligation; next
to the repaynent to New Al macs of its paynents on the New

Al macs Juni or Subordi nated Cbligation; next to remaining
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l[itigation costs; and last to be split 75%to the O ass 3A
Claimants [the unsecured creditors] and 25%to New Al nacs.

I n essence, fromany recovery under the avoidance clains, the
Trustee woul d have to pay approximately $3.0 mllion to the
Purchaser as well as |legal fees and expenses, before the
unsecured creditors begin to receive their 75% share of the
proceeds. Menorandum of Law in Support of Citicorp Defendants
Motion to Dismss Conplaint at 14.

The Pl an al so expressly delineated the scope of the
Bankruptcy Court's retained jurisdiction. Article XI of the Plan
provides in pertinent part:

Not wi t hst andi ng Confirmation or the Effective Date having

occurred, the Bankruptcy Court shall retain ful

jurisdiction as provided in 28 U S.C. section 1334 to

enforce the provisions, purposes, and intent of this Plan
including, wthout limtation . . . [a]djudication of any
causes of action brought or continued by the Debtors, New

Al macs as assignee of the Debtors, the D sbursing Agent, and

the Creditor Litigation and Distribution Trustee with

respect to the Avoi dance C ains assigned to it.

On May 9, 1995, the Trustee filed his conplaint against the
Yucai pa and Citicorp Defendants in Bankruptcy Court. Counts I
I1, I'll, and IV seek to avoid paynments nade by Almac's to effect
MAFCO s purchase of Almac's stock (Counts | and Il) and paynents
made by Almac's to the Giticorp Defendants as paynent for their
services in structuring the financing of the 1991 LBO (Counts I
and 1V). The Trustee alleges that the paynments constitute
fraudul ent transfers as defined by Rhode |sland General Laws 888§
6-16-4(a)(2)(A), 6-16-4(a)(2)(B), and 6-16-5(a) and shoul d be
avoi ded pursuant to 88 544(b) and 550(a) of the Bankruptcy Code
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and Rhode |sland Ceneral Laws 88 6-16-7 and 6-16-8(b).

In addition, in Count V of the conplaint, the Trustee brings
a breach of fiduciary duty action under Del aware Gener al
Cor poration Law against the three individual Yucai pa Defendants
who served as directors of Almac's during the 1991 LBO. It is
the Trustee's principal contention that the 1991 LBO drove
Almac's into bankruptcy. Therefore, the Trustee clainms that the
i ndi vi dual Yucai pa Defendants who served as directors of Al nmac's
shoul d be held jointly and severally liable for the approxi mately
$59 million that Almac's paid to acconplish the 1991 LBO

On July 7 and July 10, 1995, the Yucai pa Defendants and the
Citicorp Defendants filed separate notions in this Court seeking
perm ssive withdrawal of the reference fromthe Bankruptcy Court.
The two notions were originally assigned to two different judges
(this witer and Senior Judge Boyle), but they are now both
before this Court. Sinultaneously, the Citicorp and Yucai pa
Def endants filed notions to dism ss and to stay discovery in the
Bankruptcy Court. The Yucai pa Defendants also filed a notion to
transfer venue in the Bankruptcy Court.

The Yucai pa Defendants argue that there is no subject nmatter
jurisdiction in the Bankruptcy Court because the Plan has been
confirmed and substantially consummat ed. They enphasi ze that the
Plan did not retain jurisdiction over Count V - which they
interpret to be outside the Plan's definition of "avoi dance

clainms" - and argue that the resolution of this dispute will have



no effect on the restructuring of debtor-creditor relations.

Mor eover, the Yucai pa Defendants argue that the five counts of

t he conpl aint constitute non-core clains which this Court would
be obliged to review de novo on appeal. Since the entire
proceedi ng should be allowed to progress in a court of undisputed
jurisdiction, subject to normal appellate review, the Yucaipa

Def endants argue that the reference should be w thdrawn.

The G ticorp Defendants agree with the argunents posed by
t he Yucai pa Defendants. Additionally, the Citicorp Defendants
contend that they are entitled to a jury trial. They argue that
conducting a jury trial in the Bankruptcy Court would violate the
reexam nation clause of the 7th Amendnent because this Court
woul d be obliged to conduct de novo review of the jury's
findi ngs.

In contrast, the Trustee argues that there is proper subject
matter jurisdiction in the Bankruptcy Court because the Pl an
explicitly retains jurisdiction over all avoidance clains and the
proceeds of the clains are for the substantial benefit of the
unsecured creditors. Central to the Trustee's contention is his
view that the Plan's definition of avoi dance cl ai s enconpasses
the Count V breach of fiduciary duty claim Moreover, the
Trustee asserts that the Defendants were aware of the provisions
of the Plan concerning jurisdiction, and therefore, they are

barred by the doctrine of res judicata fromcontesting the

subject matter jurisdiction of the Bankruptcy Court at this



juncture. In addition, the Trustee argues that he asserts purely
core clainms which will be subject to normal appellate review in
this Court and that notions of judicial econony demand that this
proceedi ng be resol ved by the Bankruptcy Court, a court which is
already famliar with the case.
Il. Standard for Decision

Pursuant to 28 U.S.C. 8§ 1334(b)(1994), jurisdiction over
bankrupt cy proceedi ngs vests in the first instance with the
district court. Under 28 U . S. C. 8§ 157(a)(1994), bankruptcy
proceedi ngs may be automatically referred, as this district has
done by way of a standing order, to the Bankruptcy Court. See
Order Referring Bankruptcy Proceedi ngs, dated July 18, 1984.
However, a district court has discretion to withdraw a proceedi ng
fromthe Bankruptcy Court pursuant to 28 U S.C. 8§ 157(d)(1994):
“[t]he district court may withdraw, in whole or in part, any case
or proceeding referred under this section, on its own notion or
on tinmely notion of any party, for cause shown."*

Al t hough the statute does not define "cause" nore

specifically, see In re Sevko, Inc., 143 B.R 114, 116 (Bankr.

N.D. Ill. 1992), courts have cautioned that it "is not an enpty

requirenent.” 1n re Parklane/Atlanta Joint Venture, 927 F.2d

532, 536 (11th G r. 1991). Rather, "[t]he express | anguage and

| egislative history of § 157(d) nmake clear that Congress intended

4

28 U.S.C. § 157(d) al so governs mandatory w t hdrawal of the
reference. However, that issue has not been raised in the present
case.
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to have bankruptcy proceedi ngs adjudi cated in the bankruptcy
court unless wthdrawal was essential to preserve a higher

interest.” United States v. Kaplan, 146 B.R 500, 502 (Bankr. D

Mass. 1992).
The noving party bears the burden of denobnstrating that both
the tineliness and cause requirenents of § 157(d) have been net.

See, e.q., ld. at 5083.

I11. Analysis
A.  Subject Matter Jurisdiction
As a prelimnary matter, this Court nust deci de whether the
Bankruptcy Court has subject matter jurisdiction over this
proceeding. Sinply put, before this Court can deci de whet her or
not the Bankruptcy Court should decide this matter, it nust be
deci ded whether that Court is enpowered to decide the case at
all.
The scope of bankruptcy jurisdiction is governed by 28
U S.C 8 1334(b)(1994), which provides in pertinent part:
Not wi t hst andi ng any Act of Congress that confers excl usive
jurisdiction on a court or courts other than the district
courts, the district courts shall have original but not
exclusive jurisdiction of all civil proceeding arising under
title 11, or arising in or related to cases under title 11.

It is sufficient for jurisdictional purposes if a proceeding

neets the threshold for related proceedings. See In re Boone, 52

F.3d 958, 960 (11th Cr. 1995); In re Marcus Hook Devel opnent

Park, Inc., 943 F.2d 261, 264 (3rd Gr. 1991).

Courts have interpreted the jurisdictional grant articul ated
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in 8 1334(b) very broadly. See, e.qg., Celotex Corp. v. Edwards,

115 S. Ct. 1493, 1498-1499 (1995) ("Congress did not delineate the
scope of 'related to' jurisdiction, but its choice of words

suggests a grant of some breadth"); In re TGX Corporation, 168

B.R 122, 129 (Bankr. WD. La. 1994) (sane). Prior to
confirmation of a plan of reorganization, therefore, "nearly any
suit by or against the debtor may be entertained in federal
court: the outcone of nearly any such suit will have an effect
upon the debtor's estate.” 1d. (citing 1 Collier on Bankruptcy
3.01[1][c][ii] (Lawence P. King et al. eds., 15th ed. 1994)).
The "usual articulation” of the test governing "related to"
jurisdiction is "whether the outcone of that proceeding could
concei vably have any effect on the estate being adm nistered in

bankruptcy.” Inre GS.F. Corp., 938 F.2d 1467, 1475 (1st Grr

1991) (quoting Pacor v. Higgins, 743 F.2d 984, 994 (3rd Gr

1984) (citations omtted)). See also Celotex Corp. v. Edwards,

115 S.Ct. at 1499, n.6 (citing Pacor with approval and noting
that "[t]he First, Fourth, Fifth, Sixth, Ei ghth, N nth, Tenth,
and El eventh G rcuits have adopted the Pacor test with little or
no variation").

However, the present controversy concerns postconfirmation
jurisdiction, an area of considerable disagreenment. Struggling
with the conpeting concerns of resolving bankruptcy nmatters in
Bankruptcy Court and avoi ding the entrapnment of corporations in

"tutel age" to the Bankruptcy Court, In re Cnderella d othing
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| ndustries, Inc., 93 B.R 373, 376 (Bankr. E.D. Pa. 1988)

(quoting North Anerican Car Corp. v. Peerless Wighing & Vending

Mach. Corp., 143 F.2d 938, 940 (2nd Cir. 1944)), courts have

reached markedly different conclusions concerning the scope of
postconfirmation jurisdiction. Sone courts have held that
jurisdiction is inherently limted after confirmation, see, e.

WAl nut Associates v. Saidel, 164 B.R 487, 491 (Bankr. E. D. Pa.

1994), while others have concluded that "the broad statutory
parameters of federal bankruptcy jurisdiction are unaffected by

confirmation." See, e.qg., Inre TGX Corp. 168 B.R at 130;

Refrigerant Reclamation Corp. of Anerica, 186 B.R 78, 82 (Bankr.

M D. Tenn. 1995)(sanme). See also 5 Collier on Bankruptcy 1
1142.01 (Lawence P. King et al. eds., 15th ed. 1996)("So | ong
as a chapter 11 case is 'open,' there does not appear to be any
[imt on the court's jurisdiction under 28 U . S.C. 1334(b) with
respect to civil proceedings arising under title 11 or arising in
or related to cases under title 11").

This Court adopts the view that confirmati on does not
automatically constrict the scope of jurisdiction permssibly
exerci sed by bankruptcy courts. Section 1334(b) does not evince
an intent to curtail bankruptcy jurisdiction upon confirmation or
substantial consummation, and this Court will not read one into
the statute. 1In contrast, chapter 11 contains a provision which
expressly provides for continuing bankruptcy jurisdiction after

confirmation: 11 U S.C. 8§ 1142(b) authorizes postconfirmation
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bankruptcy orders "necessary for the consummation of the plan."®

Al t hough this Plan has been substantially consummuated, it
has not been fully consummated. The Defendants conflate these
two distinct phases of a plan's progression, but substantial
consunmation is nerely one step along the path toward

consummation. See In re Terracor, 86 B.R 671, 676 n.12 (Bankr.

D. Uah 1988). As the Court stated in In re Polar Ml ecul ar

Corp., 195 B.R 548, 555 (Bankr. D. Mass. 1996),

[a] | t hough upon the substantial consummation of a plan the

court's jurisdiction is reduced, the court is not wthout

jurisdiction to enforce the remai ning unperforned terns of
the confirnmed plan. A contrary hol ding woul d render the
provi sions of § 1142 of the Code neani ngl ess.

In light of the view that jurisdictional analysis in the
postconfirmation context proceeds unchanged under 28 U S.C. 8§
1334(b), this Court's determ nation turns upon whether the
resolution of the present case will "conceivably have an effect
on the estate.” For the purposes of this inquiry, the Court wll
consider Counts I-1V separately from Count V, addressing Counts
-1V first.

The Yucai pa and Citicorp Defendants contend that Counts I-1V

assert "plain vanilla, state law clainms.” They enphasi ze t hat

> 11 U S.C 8§ 1142(b)(1994), Inplenentation of plan,
provi des:

The court may direct the debtor and any ot her necessary party
to execute or deliver or to join in the execution or delivery
of any instrunent required to effect a transfer of property
dealt with by a confirned plan, and to performany other act,
i ncluding the satisfaction of any lien, that is necessary for
t he consummation of the plan.
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the Trustee sued under 11 U . S.C. 8 544(b)(1994), which permts
avoi dance of fraudul ent transfers under state |aw, rather than 11
U S . C 8 548 (1994) which provides a renedy directly under the
Bankruptcy Code.® |In addition, the Defendants propose a
restricted view of postconfirmation jurisdiction and argue that
resolution of this dispute will not affect the estate. 1In so
argui ng, the Defendants distingui sh between augnenting the size
of the estate, the sole potential effect of the present
litigation, and changing the allocation of funds. Since the Plan
al ready sets forth the distribution of any recovery, the
Def endants argue that the estate will not be affected. Finally,
t he Def endants assert that, under the distribution schenme, any
recovery will be for the substantial benefit of the Purchaser, "a
stranger to the estate.” In contrast, the Trustee stresses
that the Plan specifically contenplates the pursuit of avoi dance
actions agai nst the Defendants and explicitly provides for the
retention of jurisdiction over avoidance clainms. The Trustee
al so enphasi zes that there is a possibility of a sizable recovery
which will substantially inure to the benefit of the unsecured
creditors, parties who are specifically designated as
beneficiaries in the Plan.

This Court concludes that there is subject matter

jurisdiction over Counts I-1V. Although m ndful of oft-cited

® Since 11 U.S.C. § 548 only applies to transfers occurring

in the year before a petition for reorganization is filed under
Chapter 11, the Trustee was forced to sue under § 544(b).
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concerns about entrapping parties in bankruptcy court, this Court
opi nes that the exercise of bankruptcy jurisdiction over Counts
-1V will not upset this delicate bal ance.

| ncreasi ng the anmount of noney recovered by the unsecured

creditors in a way anticipated by the Plan does affect the

estate. Cf. Inre Xonics, Inc., 813 F.2d 127, 131 (7th G
1987) (finding a dispute to be "related to" a bankruptcy when "it
affects the anmount of property available for distribution

."). The rights of the unsecured creditors to recover
proceeds fromthese avoidance clains arise directly fromthe
Plan. [Indeed, nany cases have considered the retention of
jurisdiction over avoi dance clains as appropriate. See In re

Churchfield Managenent & Inv. Corp., 122 B.R 76, 80 (Bankr. N. D

[11. 1990) (finding subject matter jurisdiction over avoi dance
clainms and noting that "courts have consistently upheld post-
confirmation jurisdiction to recover preferential paynments where
the plan of reorgani zation provided for retention of

jurisdiction"). Cf. In re Polar Ml ecular Corporation, 195 B.R

548 (finding subject matter jurisdiction in Bankruptcy Court over
claimto recover estate funds for unsecured creditors in a
postconfirmation and substantial consunmation context).

Mor eover, Counts I-1V will potentially yield a significant
benefit to the unsecured creditors even though the Purchaser
stands to gain as well. Counts I-1V assert avoi dance actions

totalling $48 mllion. |If the Trustee prevails, the unsecured
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creditors woul d receive approximately $33 million | ess attorney's
fees. It is clear that the entire recovery need not be for the

unsecured creditors. See In re Kroh Bros. Dev. Co., 100 B.R

487, 498 (Bankr. WD. M. 1989), appeal denied, 101 B.R 1000

(Bankr. WD. M. 1989) ("The Court is firmy convinced that the
50-50 split between the unsecured creditors and the Ozar
Partnership has nmore than an indirect benefit to the unsecured
creditors").

However, the sane concerns that weigh toward finding
jurisdiction in the Bankruptcy Court over Counts I-1V are fatal
to the Bankruptcy Court's assertion of jurisdiction over Count V.

This Court is not persuaded by the Trustee's argunent that
the Pl an provision defining "avoi dance clai ns" enbraces Count V.
The Trustee contends that breach of fiduciary duty clainms and
avoi dance actions are "simlar" clains because they are
"frequently joined." Under this strained definition of
"simlarity,” any two clainms that are often brought together
coul d be considered simlar wthout regard to substance.

However, breach of fiduciary duty clainms are fundanentally
different from avoi dance actions and the two have fundanentally
different goals. Breach of fiduciary duty clains seek damages for
wrongful conduct comm tted agai nst the corporation. In contrast,
avoi dance actions sound in equity and are typically brought by
creditors who seek to undo a financial transfer, wthout regard

to the innocence of the recipient.
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Since the Plan did not purport to retain jurisdiction over
Count V type clains, recovery under that portion of the conplaint
woul d nerely benefit the Purchaser, a stranger to the estate.

Mor eover, al though parties may not create jurisdiction by
provision in a confirmed plan where it does not otherw se exist,

see, e.qg., Inre Cary Metal Products, 158 B.R 459, 462 (Bankr.

N.D. Ill. 1993), aff'd, Zerand-Bernal Goup, Inc. v. Cox, 23 F.3d

159 (7th Cr. 1994), many courts find the retention of
jurisdiction to be a prerequisite to the adjudication of a

postconfirmation claimin bankruptcy court. See, e.g. Inre

Johns-Manville Corp., 7 F.3d 32, 34 (2d G r. 1993) ("The

bankruptcy court's post confirmation jurisdiction . . . is
defined by reference to the Plan"). Since Count V will only
benefit the Purchaser and jurisdiction over such a claimhas not
been retained in the Plan, this Court concludes that the
Bankruptcy Court |acks subject matter jurisdiction over Count V.
As a final note concerning subject matter jurisdiction, this
Court's analysis was undeterred by the Trustee's assertion of the

doctrine of res judicata. The Trustee argues that the Defendants

are barred fromcontesting subject matter jurisdiction in the
Bankruptcy Court at this tinme because they were aware that the
Pl an provided for the exercise of such jurisdiction. Although
the Court notes that the Trustee's anal ysis would render the
Bankruptcy Court the final arbiter of its own jurisdiction, the

issue is only relevant with respect to Count V, because this
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Court finds subject matter jurisdiction over Counts I-1V. Since
the Plan does not anticipate the retention of jurisdiction over
breach of fiduciary duty clains, the Trustee's argunents are of
no nonent.
B. The Trustee's Standing to Assert Count V

Under the Plan, the Trustee | acks standing to assert Count
V. The Plan gives the Trustee the power to bring only avoi dance
clainms, and, for reasons stated above, this Court finds that
Count V is not an avoidance claim The Plan authorizes only New
Almac's, Inc. to pursue a breach of fiduciary duty action.
Therefore, the Trustee nmay not replead Count V in this Court
asserting 28 U S.C. § 1332 (diversity of citizenship) as the
basis for jurisdiction.
C. Perm ssive Wthdrawal of the Reference

This Court determ nes that the Yucaipa and Citicorp
Def endants have satisfied both the tineliness and cause
requi renments mandated by 8 157(d). According to casel aw,
"[t]inmeliness is assessed fromthe tinme a conplaint is filed or
fromthe tinme the grounds for withdrawi ng the conplaint first

beconme apparent.” United States v. Kaplan, 146 B.R at 503

(citations omtted). The Yucaipa and Cticorp Defendants noved
to withdraw the reference fromthe Bankruptcy Court on July 7 and
July 10, 1995 respectively, nerely two nonths after the Trustee
filed the conplaint. During those two nonths, there was no

significant devel opnment in the case rendering wthdrawal of the
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reference inconvenient or inappropriate. Therefore, this Court
finds that the notions of the Yucaipa and Citicorp Defendants to
wi thdraw the reference pursuant to 8 157(d) were tinely made.
When deci ding what constitutes sufficient "cause" to justify
perm ssive withdrawal of the reference, many courts focus on the

anal ysis articulated in Holland Anerica Ins. Co. v. Succession of

Roy, 777 F.2d 992 (5th Cr. 1985). That Court stated that when
deci di ng whether to withdraw the reference, a "district court
shoul d consi der the goals of pronoting uniformty in bankruptcy
adm ni stration, reducing forum shoppi ng and confusion, fostering
t he econom cal use of the debtors' and creditors' resources, and
expediting the bankruptcy process.” |d. at 999. The requisite
cause may be found "[i]f one or nore of these factors is

present.” United States v. Kaplan, 146 B.R at 504.

The classification of the clains at issue as core or non-
core is a pivotal part of this inquiry. The Eighth Grcuit has
defined core and non-core proceedi ngs as foll ows:

Core proceedi ngs under 28 U . S.C. § 157 are those which arise
only in bankruptcy or involve a right created by federal
bankruptcy Iaw. Non-core rel ated proceedi ngs are those

whi ch do not invoke a substantive right created by federa
bankruptcy | aw and coul d exi st outside of a bankruptcy,

al t hough they nay be related to a bankruptcy. (citations
omtted).

Specialty MIIs, Inc. v. Ctizens State Bank, 51 F.3d 770, 773-

774 (8th Gr. 1995).
The distinction is significant for purposes of withdrawi ng a

reference, because "it is upon this issue that questions of
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efficiency and uniformty will turn.” Inre Orion Pictures

Corp., 4 F.3d 1095, 1101 (2d Cr. 1993), cert. dism ssed, 114

S.C. 1418 (1994). Wether the fraudulent transfer clains are
core or non-core as defined by 8 157(b)(1994) does not affect the

power of this Court to withdraw the reference, see In re Sevko,

Inc., 143 B.R at 115, although a district court nust conduct de
novo review of bankrupty court decisions concerning non-core
matters, see 28 U. S.C. 8 157(c)(1)(1994) while core matters are
typically subject to normal appellate review. See 28 U.S.C
157(b) (1) (1994) .

In 28 U.S.C. 157(b)(2)(H) (1994), fraudul ent conveyance
actions are explicitly designated as an exanple of "core
proceedi ngs." Despite this statutory designation, there is
authority holding that, as a constitutional matter, such clains
nmust be finally decided by an Article IIl tribunal. Al though §
1334(b) defines bankruptcy jurisdiction broadly, history
denonstrates the Supreme Court's concern with containing the
power of a bankruptcy court - a non-Article Ill tribunal. In

Nort hern Pipeline Constr. Co. v. Marathon Pipe Line Conpany, 458

U S 50 (1982), a plurality of the Supreme Court concl uded that
28 U.S.C. 8 1471, enacted in 1978, was inperm ssibly broad in

granting jurisdiction to bankruptcy judges. In Thomas v. Union

Carbide Agricultural Products, Co., 473 U S. 568, 584 (1985), the

Court defined the holding of Marathon as foll ows:

The Court's holding in that case establishes only that
Congress nmay not vest in a non-Article IIl court the power
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to adjudi cate, render final judgnent, and issue binding
orders in a traditional contract action arising under state
law, without consent of the litigants, and subject only to
ordi nary appel |l ate revi ew.

See al so, Commodity Futures Trading Commin v. Schor, 478 U.S.

833, 839 (1986) (upholding this view). Despite the current narrow
conception of the holding of Marathon, the decision still signals
the need to reconcile bankruptcy jurisdiction with the mandates

of Article Ill. See Inre Oion Pictures Corp., 4 F.3d at 1102

(noting that the term"core” was neant to enbrace a "w de range

of matters,"” but finding "no evidence of any Congressional intent
to contravene the Suprene Court's holding in Marathon").

Furthernore, in Granfinanciera, S.A. v. Nordberg, 492 U S

33 (1989), the Court again addressed the scope of a bankruptcy
court's power. The Court first noted that both the question of
whet her the Seventh Amendnent requires a jury trial in a
particul ar action and the question of whether Article Il allows
a non-Article I'll tribunal to adjudicate a claimw |l yield the

sane answer. Id. at 53. See also Inre day, 35 F.3d 190, 194

(5th Cir. 1994)(sane). The Court stated that a party asserting a
private, as opposed to a public, right may demand a jury trial.
Id. at 53. In dicta, the Court then concluded that "a bankruptcy
trustee's right to recover a fraudul ent conveyance under 11

U S.C. 8 548(a)(2) seenms to us nore accurately characterized as a
private rather than a public right..." when no proof of claimhas
been filed. 1d. at 55, 58. |If fraudulent transfer clains assert
private rights that require a jury trial, then, under the
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reasoning in Ganfinanciera, the power to render a final decision

over such proceedings must lie with an Article Il court.
| ndeed, the Suprene Court recognized that:

if a statutory cause of action, such as respondent's right
to recover a fraudul ent conveyance under 11 U. S.C. 8§

548(a)(2), is not a "public right' for Article Il purposes,
t hen Congress may not assign its adjudication to a
specialized non-Article IlIl court |acking '"the essenti al

attributes of the judicial power.’

ld. at 53 (quoting Crowell v. Benson, 285 U. S. 22, 51 (1932)).

The 5th Circuit, relying on G anfinanciera, recently cast

further doubt on the power of bankruptcy courts to render final

deci sions in fraudul ent conveyance cases. See In re Texas

General Petroleum Corp., 52 F.3d 1330 (5th G r. 1995). That Court

enphasi zed that a core/non-core anal ysis al one does not define
t he scope of a bankruptcy court's power. Rather, an Article I1]
court must conduct a separate constitutional inquiry in order to
determ ne whether or not full judicial power by the bankruptcy

court conports with the demands of Article Ill. 1n re Texas

Ceneral Petroleum Corp., 52 F.3d at 1336. The Court stated:

Congress has desi gnated fraudul ent conveyance actions as
core proceedi ngs. Thus, because bankruptcy courts have the
power to adjudicate core proceedi ngs and because fraudul ent
conveyance actions are | abel ed as such, a bankruptcy court
m ght assunme that it has plenary authority to decide
fraudul ent conveyance actions. As it turns out, that court
woul d be mi st aken.

Id. at 1336. See also In re Davis, 899 F.2d 1136, 1140 n.9 (11th

Cr.), cert. denied, Gower v. Farners Hone Admin., 498 U S. 981

(1990) (stating, in dicta, that the "assunption"” that
adjudicating all "core" proceedings in non-Article Ill tribunals
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is constitutional is "open to serious question"” after

G anfinanciera). . Inre Arnold Printworks, Inc., 815 F.2d 165,

169 (1st CGr. 1987) ("W now consi der whether the determ nation
that Arnold' s action is a core proceeding creates an
unconstitutional interpretation of 8§ 157(b)").

The reasoning in both Ganfinanciera and Texas Petroleumis

consonant with the need to define the constitutional [imtations
restrai ning bankruptcy jurisdiction within the broad paraneters
established in 8 1334(b). Although this Court is m ndful of the
many cases hol ding that fraudulent transfer clains are core
proceedi ngs subject only to nornmal appellate review, see, e.qg.,

In re Wedtech, 81 Bankr. 237 (Bankr. S.D.N. Y. 1987); it is also

m ndful of the Suprenme Court's words of caution in Thomas V.

Uni on Carbide: "practical attention to substance rather than

doctrinaire reliance on formal categories should inform
application of Article I'll." 1d. at 587. This is especially
true in the present controversy, as the clainms arise not under
8 548 of the Bankruptcy Code, but under 8 544 which deals with
state | aw

Therefore, this Court concludes that the power to enter a

final decision over Counts | and Il nust rest with an Article 111
tribunal. The reference should be withdrawmn with respect to
Counts | and Il to avoid the waste of judicial resources that

would result if this Court were forced to conduct de novo revi ew

of the Bankruptcy Court's findings. Cf. Inre Oion Pictures
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Corp., 4 F.3d at 1101 (finding that "the fact that a bankruptcy
court's determ nation on non-core matters is subject to de novo
review by the district court could lead the latter to concl ude
that in a given case unnecessary costs could be avoi ded by a
single proceeding in the district court").

Courts have enphasi zed Granfinanciera's distinction between

cases where a proof of claimhas been filed and those where no

proof of claimhas been filed. See In re |Investnent Bankers,

Inc., 4 F.3d 1556, 1561 (10th Cr. 1993), cert. denied, Davis,

Gllenwater & Lynch v. Turner, 510 U.S. 1114 (1994). However

that presents no obstacle to withdrawing the reference in the
present case. Joe Burkle was the only Yucai pa Defendant to
submt a proof of claimin the bankruptcy proceeding and he did
so only with respect to the consulting agreenment nade after the
1991 LBO. Counts | and Il of the conplaint nane thirteen other
entities and individuals, and, even though Joe Burkle is involved

wi th other Yucaipa entities, judicial economy clearly favors

trying Counts | and Il in this Court.
Since Counts | and Il should be w thdrawn fromthe
Bankruptcy Court, Counts IIl and IV should al so be adjudi cated by

this Court even though the Citicorp Defendants fil ed proofs of
claimin the bankruptcy proceeding. All counts of the conplaint
stemfromthe sane core of facts. Substantively, this case

revol ves around the Defendants' respective roles in the financing

and consunmmati on of the 1991 LBO and whether or not the LBO
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pushed Alnmac's inevitably toward insolvency. There is a
substantial overlap in the issues involved in the fraudul ent
transfer clainms asserted agai nst the Yucai pa Def endants and those
asserted against the Citicorp Defendants, the nost significant
being the financial status of Almac's at the tinme of the
transfers. Therefore, it would waste the resources of both the
parties and the judiciary to split this proceeding and litigate
these issues in two separate foruns.

It is well-recogni zed that preventing such a waste of
judicial resources may trigger use of 8§ 157(d). For exanple, in

Congress Credit Corp. v. AJCInt'l, Inc., 42 F.3d 686 (1st Cr

1994), the Court directed the district court to apply 8 157(d) to
preference actions pending in bankruptcy court to enabl e those
proceedi ngs to be consolidated with a diversity lien action in
the district court. The First Grcuit stated therein
We direct use of § 157(d) not because of any fault on the
part of the bankruptcy court, but because bringing the
preference clains into the district court will allow all
facets of these controversies affecting the sane property
and the sane defendants to be di sposed of by one tribunal
havi ng undoubt ed jurisdiction and authority.

Id. at 691. See also In re Sevko, Inc., 143 B.R 114 (applying 8

157(d) when two proceedings involving the sane core of facts, but
different parties, were being handled in both bankruptcy and non-

bankruptcy foruns); In re Wedtech Corp., 81 B.R at 239 (holding

that "the overlapping of facts, transactions, and issues in the
two cases ... is good cause for withdrawal of the reference and
consolidation with the district court proceeding").
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Finally, the Court declines to address the inport of the
Citicorp Defendants' view that they are entitled to a jury trial.
The Court's path of analysis rendered this inquiry unnecessary
for present purposes. |If the Citicorp Defendants demand a jury
trial here, the Court will address the validity of that demand at
the appropriate tinmne.

V. Concl usion

For the foregoing reasons, the notions of both the Yucaipa
Def endants and the Citicorp Defendants to withdraw the reference
are granted as to Counts I-1V. The Bankruptcy Court is ordered
to dismss Count V for |ack of subject matter jurisdiction.

Since the Trustee | acks the standing and authority to bring Count
V, he may not replead it in this Court under 28 U S.C. 8§ 1332.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Novemnber , 1996
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