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DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

Jose Hernandez- Cchoa (“Defendant”) was indicted pursuant to
8 US C § 1326 (2004), for illegal reentry into the United
States after deportation. In separate notions, Defendant seeks
to dismss the indictnent on the grounds that (1) the Government
has failed to establish an essential elenent under the statute,
namely that Defendant was |awfully deported; and (2) that
pursuant to the United States Supreme Court’s holding in Bl akely

v. Washington, 124 S. C. 2531 (2004), the question of

Defendant’s eligibility for deportation that underlies the

i ndi ctment shoul d have been submitted to a jury and proven beyond
a reasonabl e doubt. For the reasons set forth bel ow, both
notions are deni ed.

BACKGROUND

On Novenber 2, 1994, Defendant entered a plea of Nolo

Cont endere to and thus was convicted of, assault with a dangerous



weapon in Rhode |sland Superior Court.! He was sentenced to
fifteen years, with four to serve, the bal ance suspended with
probati on. Defendant had been charged wth three crines all of
which he committed on the sane date agai nst the sane victim one
Janmes Potter. After negotiation anong Defendant, his attorney and
the R1. Attorney Ceneral’s office, Defendant agreed to plead to
assault with a dangerous weapon. He entered a Nolo plea(which is
the equivalent of a guilty plea in State Court)and was sentenced.

Upon conpl etion of the four-year incarceration portion of
his fifteen-year sentence, the governnent comrenced deportation
proceedi ngs agai nst Defendant. On April 15, 1997 a deportation
heari ng was hel d®> and in a decision fromthe bench the
i mm gration judge ordered Defendant deported stating:

Vll, I find you deportable, sir, because you were

convicted of an assault...with a deadly weapon, a

knife, and there’s substantial risk, and a good chance,

that...sonme injury would follow. ..you re not eligible

for any relief fromdeportation over five years. And

the only order in your case will be to be deported to

El Sal vador.

The record shows that subsequent to issuing the order, the
i mm gration judge infornmed Defendant that he had the right to

appeal the decision. The judge expl ained the appeal process,

noting that Defendant had the right to have his case revi ewed by

1State of Rhode Island v. Jose Medi na, P2-1994-1984A. Def endant
Apparently used multiple alias, anong them Jose Medi na.

’In the Matter of: *S- Herndandez-QOchoa, Jose, A94-124-952 (Apri
15, 1997).




the “appeals board in Washington, D.C. 7. The judge went on to
expl ain that Defendant had thirty days in which to file the
appeal .

In response to the judge s query, Defendant answered that he
did wi sh to appeal the decision, stating through an interpreter
“I"d like to appeal, yes.” The judge responded: “All right, 1’1l
gi ve you the appeal papers. |If you cannot pay the noney for the
appeal, file the papers, mail it wth the appeal...and the appeal
forms. Al the instructions are on here. The appeal papers, you
have to mail it to Washington, D.C.” Despite Defendant’s stated
intention to appeal, the immgration judge noted in his papers
t hat Defendant waived his appeal. Regardless of the judge’'s
not ati on, and Defendant’s statenent to the contrary, nothing in
the record indicates that Defendant did, in fact, subsequently
file his appeal papers; and when the filing deadline for his
appeal expired on May 15, 1997 Defendant was deported to his
native El Sal vador.

What becane of Defendant subsequent to his deportation is
unknown to this Court. However, the record indicates that
Def endant was re-incarcerated in Decenber of 20033 and in

February of 2004 Defendant was indicted in this matter. 1In

]Iln the Financial Affidavit that acconpani es Defendant’s request
for appointnent of a Public Defender, Defendant states that his |ast
date of enploynent was Decenber 15, 2003 and that he had been
i ncarcerated since Decenber of 2003.
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pertinent part, the indictnment reads:

On or about February 5, 2004, Defendant Jose Hernandez-

Cchoa, a/k/a Jose Medina and Joaquin Diaz, an alien who

had previously been deported fromthe United States,

knowi ngly entered and was found in the District of

Rhode I sl and wi thout having obtained the express

consent of the Attorney CGeneral of the United States to

reapply for admssion into the United States; in

violation of 8 U.S.C. 88 1326 (a) and (b)(2).

A warrant for Defendant’s arrest on the indictnment was
i ssued on March 3, 2004 and Defendant was arrai gned before
Magi strate Judge David Martin on March 10, 2004 pursuant to Rule
10 of the Federal Rules of Crimnal Procedure. On that sane
date, Defendant applied for and recei ved Appoi ntmrent of a Federal
Public Defender. On March 22, 2004, Judge Martin ordered
Def endant detained pending trial. A trial date was set for My
4, 2004, however, counsel for both Defendant and the Governnment
agreed to continue the matter, allow ng Defendant additional tine

to prepare the instant notions.

THE FIRST MOTI ON TO DI SM SS

In his first Motion to Dismss, Defendant chall enges the
i ndi ctment on the grounds that his request to appeal the
immgration judge's decision in his initial deportation
proceedi ng was not processed. Defendant argues that the failure
to process his appeal deprived himof judicial review of the
immgration judge's decision to deport him Because Def endant
relies on an all eged procedural defect in the deportation

proceedi ng, there is no question but that this notion is a



collateral attack on the validity of the immgration judge’s
order. Indeed, both parties agree that this notion is controlled
by 8 U S. C. 8§ 1326(d), which lays out three el enents, each of

whi ch Def endant nust prove in order to nount a successfu
collateral attack on an underlying deportation order. The statute
reads in pertinent part:

...In a crimnal proceeding under this section, an

alien may not challenge the validity of the deportation

order described in subsection (a)(1l) or subsection (b)

unl ess the alien denonstrates that--

(1) the alien exhausted any adm nistrative renedies

that may have been available to seek relief against the

order;

(2) the deportation proceedings at which the order was

i ssued inproperly deprived the alien of the opportunity

for judicial review and

(3) the entry of the order was fundanentally unfair.

8 U S.C § 1326(d) (2004).

Rel ying on the immgration hearing transcript, Defendant
argues that his statenent during the hearing that he intended to
appeal the order coupled with the judge’ s contradictory notation
that he waived his appeal, is sufficient to establish the first
two el enments of 8§ 1326(d). This Court disagrees.

The record clearly shows that at the deportation hearing,

Def endant was provided with the paperwork necessary to file an
appeal with the appropriate appeals board. The judge clearly
instructed Defendant to mail the fornms to Washington D.C. and
noted that the filing fee would be waived if Defendant was unable
to pay it.

More inmportantly, the record is equally clear that
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Def endant’ s appeal papers were never filed. It is evident that
Def endant, in attenpting to show that he exhausted his
admnistrative renedies as required in 1326(d)(1), relies on
nothing nore than his statenent that he intended to appeal the
order. In light of this paucity of support, the undersigned
concl udes that Defendant’s statenment alone is insufficient to
satisfy the exhaustion elenment of the controlling statute.

Moreover, Defendant fails to nmeet his burden under 8§
1326(d) (2). Defendant points to a notation on the order of the
imm gration judge that says that he waived his appeal. However,
just below the notation it states that the appeal is due by My
15, 1997. Wile this apparent contradiction between a waiver of
and a due date for filing of an appeal is sonewhat confusing,
this Court concludes that given Defendant’s ultimate failure to
actually file appeal papers, the confusing notation is sinply
insufficient foundation upon which to construct an argunent that
Def endant was “i nproperly deprived...of the opportunity for
judicial review ..” Defendant was not prevented fromfiling an
appeal by the incorrect notation on the bottom of the deportation
order and there has been no show ng that Defendant filed his
appeal and had it denied as a result of the notation.

Therefore, Defendant has failed to prove the first two of
the three elenents for successful invocation of 8§ 1326(d).

Def endant has not nade an adequate showi ng that he attenpted to



exhaust his renedies as required by 8 1326(d)(1) nor has he shown
that he was inproperly deprived of judicial review of his
deportation as required by 8 1326(d)(2). That concludes the
inquiry. Defendant’s first Mdtion to Dismss is denied.

THE SECOND MOTI ON TO DI SM SS

Def endant has filed a second notion to dism ss based upon

the Suprenme Court’s holding in Blakely v. Washington, 124 S. C

2531 (2004). In relying on Bl akely, Defendant seeks dism ssal of
the indictnent on the grounds that the basis for his 1997
deportation order was not submtted to a jury and proven beyond a
reasonabl e doubt .

This Court concl udes, however, that Defendant’s attenpt to
apply Blakely to this current indictnment stretches its hol ding
wel | beyond even its nost far-reaching application. In Blakely,

the Suprenme Court applied the rule of Apprendi v. New Jersey, 530

U S. 466, 490 (2000), to invalidate a sentenci ng enhancenent

i nposed pursuant to Washington state |aw that increased the

sent enci ng beyond the range authorized by Washington's statutory
sentencing guidelines reginme. The Court ruled that because the
facts upon which the trial judge relied to support the
enhancenent were neither admtted by the defendant nor found by a
jury, the sentence violated the defendant’s right to a trial by
jury pursuant to the Sixth Anmendnent of the Constitution of the

United States, Blakely, 124 S. C. at 2537.



This Court further notes that Bl akely addresses sentencing

enhancenents and is in no way applicable to the present case.

Bl akel y provides no support for Defendant’s argunent that all of
the el enents of the instant of fense nmust have been supported by
proof beyond a reasonabl e doubt and nmust have been submitted to a
jury at the previous proceedi ng.

In fact, Defendant’s notion does not in any nmanner address
the intended application of Blakely (sentencing enhancenents) but
rather seeks to stretch it to newterritory. This Court, as yet
unconvi nced that the Supreme Court intended that Bl akely apply
even beyond the Washi ngton schene to the Federal Quidelines is
not prepared to further extend its application. Therefore, it is
the conclusion of this Court that the indictnent easily
w thstands this attack predicated, as it is, on Defendant’s
creative use of the Bl akely hol di ng.

Lastly, even if this Court were to accept Defendant’s
assertion that his prior deportation is being treated as a
sentencing factor, Blakely still would not apply. As the Court
stated: “[This] case requires us to apply the rule we expressed

in Apprendi v. New Jersey: Oher than the fact of a prior

conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi mum nust be submtted to a
jury, and proved beyond a reasonabl e doubt.” Blakely, 124 S. C
At 2536 (enphasis added).



Defendant admtted to and was sentenced for an aggravated
felony. At his deportation hearing, he reaffirnmed that conviction
and was subsequently deported pursuant to 8 U.S.C. § 1326.
Therefore, the prior conviction at issue here was admtted to
tw ce and did not have to be proved at the inmgration hearing,
and it does not have to be re-proven in this matter. The
i ndi ctment stands. Defendant can take heart fromthe fact that
his Sixth Arendnent right remains inviolate. This case will go
forward, he will still have a right to trial, and; pursuant to
the Sixth Amendnent, the governnment will have to prove each of
the elenments of the offense to a jury, beyond a reasonabl e doubt.

CONCLUSI ON

For the foregoing reasons, Defendant’s Motions to Dismss
the indictnent are denied.

It is so ordered.

Ronal d R Lagueux
Seni or Judge
Novenber , 2004



