UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

NI CKOYAN WALLACE |
I

V. | C.A No. 04-363-L
I
I

UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

This matter is before the Court on remand from the United
States Court of Appeals for the First Grcuit, which granted
Petitioner N ckoyan Wallace's application for a certificate of
appeal ability (“COA’). Wallace had sought the COAto review this
Court’s ruling on his anended Mtion to Vacate, Set Aside or
Correct Sentence pursuant to 28 U S.C. § 2255 (notion to vacate),
in which, after granting relief on his claim for re-sentencing,
this Court declined to reach certain clains asserted by Wall ace.
In its order of remand the Court of Appeals directed this Court to
address the other clainms presented by Wallace in his notion to

vacat e sentence. See Ni ckoyan Wallace v. United States, No. 06-

1981, Judgnent at 2 (1st G r. February 16, 2007). This Court now
addr esses t hose cl ai ns.

I . BACKGROUND AND TRAVEL

On Septenber 25, 2000 two arnmed nen robbed D & B Guns, a
federally licensed firearns deal er | ocated on North Main Street in
Provi dence. Wile pointing guns at the store owner and a clerk,

the nmen took several guns fromdisplay cases inside the store and



then fled on foot. The store clerk later identified Wall ace as one
of the two robbers. On Cctober 5, 2000, Wallace was arrested in a
third-fl oor apartnment at 181 Pl easant Street in Providence, | ocated
approximately one mle fromD& Guns. The apartnent was rented by
Wal | ace's brother and acconplice in the robbery, Tim Wallace
("Tim").Y In a search of the apartnent police found, hidden in a
shower conpartnent, five of the six guns that had been stol en, and
as well as other firearns, hundreds of rounds of amunition, and a
Florida driver’s |license containing Wallace's picture, but wth
fal se information therein. Police also found $5,000 in cash,
wrapped in alumnumfoil in the pocket of a pair of jeans.

On Cctober 18, 2000, Wallace was indicted on charges of: (1)
obstruction of interstate comrerce by robbery of certain firearns
in violation of 18 U. S.C. 8§ 1951; (2) conspiracy to so obstruct;
(3) robbery of firearns from a federally-licensed dealer, in
violation of 18 U S . C 8§ 922(u) and 18 U S C 8§ 2; and (4)
brandishing a firearm in relation to a crinme of violence, in
violation of 18 U.S.C. 8 924(c) (1) (A (ii).

The first jury trial, in which Wallace was represented by
attorneys Thomas F. Connors and Joseph J. Voccola, ended in a
mstrial. At that trial, the Governnent's w tnesses included the
store owner, Donn DiBiasio, the store clerk, Donna Gllinelli,

Wal lace's friend, Lisa Gllant, and a prison informant, Wllie

! Tim Wallace absconded but was subsequently found and
separately convicted for the same offenses.
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Pr est on.

At his second trial, at which he was represented by Attorney
Francis J. Flanagan, Wallace was found guilty by a jury on all four
charges. Wtnesses included DiBiasio, Gallinelli and Preston but
not Lisa Gallant, who was not called by either the Governnent or
the defense. Addi tional facts concerning the proceedings are
di scussed infra, in connection with Wallace’'s cl ai ns.

The Presentence Investigative Report (“PSR’) calculated a
total offense level of 29, which included two points for
obstruction of justice based on Wil |l ace’s false testinony at trial
concerning his involvenent in the offense (see USSG § 3Cl. 1), with
a crimnal history category of I1.2 The Court inposed a total
sentence of 204 nonths (17 years) inprisonnent, followed by three
years of supervised rel ease.

Wl | ace appeal ed, represented by appointed counsel Jon R
Maddox. On August 21, 2003, the Court of Appeals affirned Wall ace's

conviction on all counts. United States v. Wallace, 71 Fed. Appx.

868 (1st Cir. 2003). Further reviewwas denied by the U. S. Suprene

2 At sentencing Wallace, through counsel, objected to the
assessnment of the additional points for obstruction of justice,
argui ng that he had exercised his constitutional right to testify, and
that the jury’ s disbelief of his testinony was not sufficient to
establish his willful obstruction of justice. This Court disagreed,
stating that the right to testify on one's own behal f "does not
include the right to perjure one's self" (see Transcript of Sentencing
Heari ng Conducted on January 23, 2002 [“Sent. Tr.”] at 8), and
retained the additional points.
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Court on March 22, 2004. 1In re: Wallace, 541 U. S. 934 (2004).°3

The instant notion to vacate sentence was filed on August 11
2004. In his notion Wallace raised eleven separate grounds for
relief, including clains of ineffective assistance of counsel
prosecutorial msconduct and challenges to certain sentencing
adjustnments. These clainms are discussed in further detail infra.
In its response, the Governnent objected to all of these clains.

Thereafter, Wallace sought to anmend his 8§ 2255 notion to add
a claimthat his counsel was ineffective for failing to chall enge
an “unwar r ant ed doubl e-counting” in the inposition of his sentence.
The Governnment concurred that doubl e-counting had occurred in the
calculation of Wallace’'s sentence so as to warrant re-sentencing
and requested that a revi sed PSR be prepared i n connection with re-
sentencing. See Governnent’s Response to Petitioner’s Mtion for
Leave to Anend's 2255[sic] (“Gov’'t Resp.”) at 2-3. Wall ace opposed
the preparation of a revised presentence report.

This Court then issued a Menorandum and Order granting the
nmotion to anmend and granting 8 2255 relief solely on the basis of
the calculation of Wallace’'s sentence. See Menorandum and O der
dated May 26, 2006 (“Menorandum and Order”). The Court ordered

that the nmatter be set down for resentencing; that counsel be

8 A second appeal, which Wallace pursued pro se fromthis
Court’s denial of his notion to vacate conviction pursuant to Fed. R
Cv. P. 60(b), was likew se denied by the Court of Appeals. See 82
Fed. Appx. 701 (1st G r. 2003).
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appointed to represent WAllace at the resentencing hearing; that
the U S. Probation Ofice prepare a revised PSR, and that counsel
be permtted to file presentence nenoranda on (1) whether the
Sent enci ng Cui delines woul d be mandatory or advisory at Wallace’s
resentencing, and (2) the extent to which this Court could inpose
a greater or |l esser sentence than the sentence originally inposed.
See id. at 11-12. In so ruling, this Court did not find it
necessary to reach the other cl ainms asserted by Wall ace. Wall ace's
application for a COA was denied by this Court on June 21, 2006.
A resentencing hearing was held on COctober 25, 2006. After
considering a revised presentence report (PSR) and presentence
menor anda subm tted by counsel, this Court again found Wallace's
net offense |evel under the Guidelines to be 29, including a two-
| evel adjustnment for obstruction of justice based on Wallace's
testinmony during his trial. (See Transcript of Re-sentencing
Hearing conducted on COctober 25, 2006 [“Re-sent Tr.”] at 17-21.)
Wth a crimnal history category Il, Wallace's guideline range was
97 - 121 nonths for counts 1, 2 and 3, and 84 nonths on count 4.
This Court sentenced Wallace to 120 nonths i nprisonment on counts
1, 2 and 3 to be served concurrently and to 84 nonths i nprisonnent
on count 4, to be served consecutively, for a total of 204 nonths
I npri sonnent. Wallace filed a tinely appeal from this

resent enci ng, which appeal is currently pendi ng before the Court of



Appeal s. *

In the neantine, Wallace had applied to the Court of Appeals
for a COA fromthis Court's ruling on his anended § 2255 petition
contending that the refusal to address Wallace’'s other 8§ 2255
clains constituted an inplicit denial of those clainms. The Court
of Appeals granted a COA, finding that this Court’s grant of relief
as to the sentencing claimonly “neither resolved nor nooted the
additional clains directed at the underlying conviction.” See

Wallace v. United States, No. 06-1981, Judgnent at 2 (1st Cr.

February 16, 2007). The Court of Appeals consequently renmanded
this matter and directed this Court to address all of the remnaining
clainms asserted by Wallace in his notion to vacate. |d.

At a status hearing conducted on June 13, 2007 both Wall ace
and the Governnent declined an opportunity to file any additional
papers in connection with Wallace’'s remaining 8 2255 clains,
i ndicating that they were content to rest on their previously filed
subm ssions concerning those clainms. The Court has reviewed al
the materials filed and now this matter is ready for decision.

Remai ni ng § 2255 d ai s

Wallace’s remaining 8 2255 claims may be sunmarized as

foll ows:

4 Thi s appeal was stayed by the Court of Appeals on May 10,
2007 pending this Court's resolution of Wallace's remaining 8 2255
clains. See United States v. Wall ace, No. 06-2606, Order of Court
dated May 10, 2007 (1st Cr.). A second appeal fromthe resentencing
was di snmi ssed as duplicative on Decenber 14, 2006.

- 6-



(1) Wallace clains ineffective assistance of counsel based on
counsel's failureto call a potentially favorable wtness at trial,
to challenge identification evidence which \Wallace alleges was
suggestive and i nproper and to adequately chall enge the testinony
of a Governnment wi tness (see Motion to Vacate, Gounds 1, 2 and 3),
and also relies on various trial and post-trial errors by counsel
(Id., Gounds 7 - 10).

(2) He alleges prosecutorial msconduct by the Governnent,
including inter alia soliciting and wusing false testinony,
wrongful ly using Wall ace' s booki ng phot ograph and Florida |icense
phot ograph at trial, and making i nproper references to prejudicial
facts not in evidence. (ld., Gounds 4, 5 and 6.)

(3) He chall enges the two-point increase in his offense | evel

for obstruction of justice as i nproper under Bl akely v. Washi ngt on,

542 U S. 296 (2004)(ld., Gound 11).

Each of these clains will be discussed in turn.?®

® Wallace requested an evidentiary hearing on several of his
clainms. However, no hearing is required in connection with any issues
rai sed by his notion to vacate, because, as discussed infra, the files
and records of this case conclusively establish that the clains in the
notion to vacate are without nerit. See David v. United States, 134
F.3d 470, 477 (1st Cir. 1998) (district court properly may forego any
hearing “when (1) the notion is inadequate on its face, or (2) the
movant's al l egations, even if true, do not entitle himto relief, or
(3) the novant's allegations need not be accepted as true because they
state conclusions instead of facts, contradict the record, or are
i nherently incredible.") (internal quotations onmitted). See also
Panzardi -Alverez v. United States, 879 F.2d 975, 985 n.8 (1st Cir.
1978) (no hearing is required where the district judge is thoroughly
famliar with the case).
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. DI SCUSSI ON
The pertinent section of 8§ 2255 provides:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right to
be released upon the ground that the sentence was
i nposed in violation of the Constitution or |aws of
the United States, or that the court was wthout
jurisdiction to inpose such sentence, or that the
sentence is in excess of the nmaxi mum authorized by
law, or is otherwi se subject to collateral attack

may nove the court which inposed the sentence to

vacate, set aside or correct the sentence.

28 U.S.C. § 2255, T 1.

Cenerally, the grounds justifying relief under 28 U S. C
§ 2255 are limted. A court may grant such relief only if it finds
a |l ack of jurisdiction, constitutional error or a fundanental error

of | aw. United States v. Addonizio, 442 U.S. 178, 184-185, 99

S.C. 2235 (1979). “[Aln error of | aw does not provide a basis for
collateral attack wunless the <clainmed error constituted a
fundanmental defect which inherently results in a conplete
m scarriage of justice.” 1d. at 185 (internal quotations omtted).

Mor eover, a notion under 8 2255 is not a substitute for direct

appeal. United States v. Frady, 456 U. S. 152, 165 (1982). A novant
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is procedurally precluded from obtaining 8 2255 review of clains
not raised on direct appeal absent a show ng of both “cause” for
the default and “actual prejudice” or, alternatively, that he is
“actually innocent” of the offenses for which he was convicted.

Bousley v. United States, 523 U S 614, 622 (1998) (citations

omtted). See Brache v. United States, 165 F.3d 99, 102 (1st

Cr.1999). However, clainms of ineffective assistance of counse

are not subject to this procedural hurdle. See Knight v. United

States, 37 F.3d 769, 774 (1st GCr. 1994).

This Court wll first address Wallace’s clains of
prosecutorial msconduct and wll then turn to his ineffective
assi stance clains and lastly, to Wallace’'s Blakely claim

A. Prosecutorial M sconduct

Wal |l ace cites several alleged exanples of prosecutorial
m sconduct whi ch he contends warrants 8 2255 relief. None of these
clains have nerit.

1. Al l eged Use of Fal se Testi nony

Wal l ace first clains that the Governnent solicited and used
fal se testinony of certain Governnment w tnesses, to convict him
He points to alleged differences in the testinmony of Gallinelli and
Di Bi asi 0 between the first and second trials regarding the robber’s
appearance which, he contends, rendered their testinony at the
second trial false. He also contends that certain inaccuracies in

Preston’s testinony rendered his testinony false.



This claimfails for several reasons. As to Gllinelli and
DiBiasio, this claimis based on the prem se that the respective
testi nony of each was substantially different between the first and
second trial, particularly as to Wall ace's appearance. However,
the trial record does not bear this out. At the first trial
Gallinelli identified Wallace in the courtroom as one of the
persons who robbed the store and stated that he had nore facia
hair at trial than at the tine of the robbery. (See Transcript of
Trial conducted on February 15, 2001 [“2/15/01 Tr.”] at 26-27.) On
cross examnation, @Gllinelli testified that Wallace had |ess
facial hair on the day of the robbery than he did at trial and that
the robber had "possibly a very |light nmustache.” (1d. at 59-60.)
When pressed further on cross, she renenbered the robber having
"slight facial hair" and a "small nustache" but that she could not
remenber what the robber’s hair |ooked like. (Id. at 68.) She al so
noted that he had Band-Aids on his face. (l1d. at 48, 68.)

At the second trial Gallinelli identified Wallace in the
courtroom (see Transcript of Trial conducted on Novenber 6, 2001
[“11/6/01 Tr.”] at 45) and descri bed WAl l ace's appearance at the
time of robbery as "not being clean-shaven. | do renenber a
nmust ache, but | really can't descri be how nuch [facial] hair there
was." (ld. at 46.) She also stated that he had Band-Aids on his

face and neck and, when asked whet her he | ooked different at tri al
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than he did at the tine of the robbery, she indicated "nore facial
hair." (l1d. at 45, 46.)°

Simlarly, D Biasio testified at the first trial that the
first robber (Wallace) was “shorter and cl ean-shaven and did not
have long hair” (2/15/07 Tr. at 117; Transcript of Trial conducted
on February 16, 2001 [“2/16/01 Tr.”] at 32) -- while at the second
trial he stated that the first robber was shorter than the second,
had “Quite a few Band-Aids on his face ... he was kind of scruffy.
Looked like he had maybe a two or three day whatever growth of
beard” (11/5/01 Tr. at 34-35). When asked on cross-exam nation
concerning his testinony at the first trial that the robber was
“cl ean shaven,” D Biasio explained that he did not interpret that
to mean Wal |l ace had no facial hair at all. (l1d. at 69-70.)

In view of the foregoing, the characterization of the

testinmony of Gallinelli and D Biasio as false is sinply not

6 The rel evant colloquy was as foll ows:

Q does he | ook any different today to you than he did on
Sept enber 25, 20007

A he appears to have nore facial hair
Q now, how about his hair?
A | don't recollect his hair at all

Q K. The day of the robbery, how do you describe what, if
any, facial hair he had?

A | renmenber hi mnot being clean-shaven. | do renenber a
must ache, but | really can't describe how nuch here there was.
Q To your nenory, did he have a beard?

A I don't recall

Q when you say "not cl ean-shaven", what do you nean by that?
A. well, | know that he had a nustache and it was just--it

appeared to be just rough, fromwhat | recollect, but | really
don't recall.
(11/6/01 Tr. at 45-46.)
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supported by the record -- or by the jury verdict, which indicates
that the jury found the testinony of these wtnesses to be credible
beyond a reasonable doubt. The fact that the testinony of
Gallinelli and D Biasio concerning Wallace’'s role in the robbery
differed from Wallace’'s own testinony does not render their
testinmony fal se and the prosecutor’s use of it inproper. See Cohen

v. United States, 996 F. Supp. 110, 118 (D.Mass. 1998) ("To

guestion a wtness, and receive an answer unfavorable to the
opposi ng party, does not anmount to prosecutorial m sconduct unless
t he prosecutor knows such testinony is perjured.”). Indeed, both
the jury and this Court found that it was Wal |l ace’ s testi nony t hat
was not credible. Thus, this claim of prosecutorial msconduct
must fail.

Wal | ace’ s clai mthat Preston’s testinony was fal se al so m sses
the mark. Preston testified at the second trial that when he net
Wal | ace at the Watt Detention Facility, Wallace told himof his
participation in the robbery of a gun store, that he was linked to
the robbery because of a cell phone left at the robbery scene and
that he *had a different | ook’ and had grown facial hair after the
robbery. (See 11/6/01 Tr. at 17-18.) Wallace focuses on Preston’s
estimates of how | ong he knew Wallace (a little over a year before
the second trial) and when Wal l ace’s incrimnating statenents were
made to him (approximately three nonths after he net Wallace in
jail) (see id. at 17), and points out that these estimtes could

not have been accurate based on the actual tine that Wall ace
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arrived at the detention facility. These inaccuracies, according
to Wall ace, render Preston’s overall testinony false.

This clai mdoes not hold water. Putting aside the fact that
sonme of Preston’s estimates were not that inaccurate (11 nonths,
according to Wallace, as conpared with Preston’s estimate of “a
little over a year”), those estimates were for the jury to assess
as part of the credibility of Preston’s overall testinony. See

United States v. Hernandez, 109 F.3d 13, 15 (1st G r. 1997)(“[T] he

credibility of a wwtness is a matter for the jury.”). Here, the
verdict suggests that the jury believed the main thrust of
Preston’s testinmony, nanely, Willace's statenents to Preston
inplicating hinmself in the robbery.

In short the testinony of Gallinelli, Di Biasioand Preston was
not i nherently fal se, and the Governnment’s use of that testinony at
trial was not inproper.’

2. Al l eged | nproper Use of Photos

Wal | ace next clainms that the Governnent's use of Wall ace's

" United States v. Young, 17 F.3d 1201 (9th Cr. 1994), on which
Wal |l ace relies, is totally distinguishable fromthe instant case. In
Young, a police officer falsely testified that another officer found
not ebooks relating to drug manufacturing taped under the dashboard of
the defendant's truck, when they were actually found in a paper bag on
the floor of the truck. 1d. at 1202. Because this false testinony
made Young’s involvenent in the charged drug offenses nore likely, the
Ninth Circuit remanded for a newtrial. Id. at 1208. Here, by

contrast, the testinony of Gallinelli, DiBiasio and WIllie Preston at
the second trial did not contradict their respective testinony at the
first trial. At nost, there were semantic differences or m nor

di screpanci es which were not significant to the outconme of the
identification issue. Mireover, Gllinelli identified Wallace in

court as one of the robbers.
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booki ng phot ograph and Florida |icense photograph at trial m sled
the jury and violated his due process rights. \Wallace bases his
claim on the fact that neither photograph was related to the
eyewitness's identification of him Wllace again m sses the marKk.
These photos were clearly adm ssible on anot her issue.

The Florida license bearing Willace's photo and false
information was found in the Pl easant Street apartnent in the sane
| ocation as five of the six guns that were stolen from the gun
store. Neither that photo nor Wall ace’ s booki ng photo served as a
source of the eyewitness identification of Wallace as one of the
r obbers. Rat her, the Governnent referred to both the license
phot ogr aph and t he booki ng phot ograph at trial to counter Wall ace's
assertion that he had always had a beard and nustache and that
t herefore he coul d not have been the cl ean-shaven man who comm tted
the robbery in question. The photographs in question depicted
Wal lace with significantly less facial hair than he had at the
trial,® supporting the testinony of Gallinelli and Di Bi asio that he
was "scruffy" and "unshaven" at the tinme of the robbery, and thus
refuting Wallace's proffered defense of msidentification.

In short, both photos were relevant and clearly adm ssible,
and their wuse at trial in no way constituted prosecutorial
m sconduct. Accordingly, this claimfalls.

3. Al l eged | nproper C osi ng Renmar ks

8 The Court notes that at the time of trial Wallace had a full
beard, nustache and a "dread | ocks” hairstyle.
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Wal | ace further clains that the Governnent’s attorney nade
several inproper remarks during closing argunent, including
i nperm ssi bl e vouching, comrents that inpermssibly shifted the
burden of proof to Wallace and coments assumng facts not in
evi dence. ®

At least one of these clainms — that the prosecutor
i nperm ssi bly vouched for the testinony of Preston — was rai sed and

rejected on direct appeal. See Wallace, 71 Fed. Appx. 868 at *2-3

(deemi ng any error the Governnment nay have nade as harmess). As

such, this claimmy not be rehashed here. See Singleton v. United

States, 26 F.3d 233, 240 (1st GCr. 1994) (issues disposed of in a
prior appeal my not be re-litigated by way of a 2255

motion)(citing Dirring v. United States, 370 F.2d 862, 864 (1st

Cir. 1967)); Miurchu v. United States, 926 F.2d 50, 55 (1st Cir

1991) (sane).
The remaining clains concerning the prosecutor’s closing

remarks are all devoid of nerit. The prosecutor’s reference in her

9 Specifically, Wallace alleges that during her summation
and rebuttal the prosecutor inproperly (1) referenced a stipulation
t hat defendant had signed; (2) referenced the Florida driver’s license
and booki ng photo and mi srepresented other identification evidence;
(3) vouched for the truthful ness of the testinony of WIllie Preston
concerning Wallace’s ownership of the cell phone; (4) nentioned that
the defendant did not offer any proof of the existence of Janes
Col eman or that the cell phone was owned by him (5) argued that
Wal | ace owned or controlled the apartnment where he was arrested; (6)
assunmed facts in evidence concerning whether Wallace comunicated with
hi s brother Kanmal Wallace on the norning of the robbery and whet her
Kanmal participated in the robbery; and (7) referenced Wall ace’ s prior
convictions. (Pet. Mem at 37-41.)
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closing argunent to the stipulation that the stolen guns were
firearms that traveled in interstate comrerce in no way suggested
that it was an adm ssion of guilt or that Wallace bore the burden
of proof.' NMoreover, this Court informed the jury of the nature
of the stipulation when it was introduced at trial and |ater
instructed the jurors regarding the burden and standard of proof
during the jury charge.

Simlarly, the Governnent attorney’s comrents in her closing
as to the dearth of evidence to substantiate the existence of a
James Coleman fall far short of shifting the burden to the
def endant and were within the boundaries of what a prosecutor may

argue during summation. See United States v. Roberts, 119 F.3d 1006

1014 (1st Cir. 1997) (“Wien a defendant advances a theory of the
case, . . . this opens the door to an appropriate response by the
prosecution, comenting on the quality of his wtnesses or
attacking the weak evidentiary foundati on on which the defendant's

theory of the case rested.")(ellipses and internal quotations

10 The comment was as foll ows:

“Now, the defendant has agreed, and you've seen that because we have what's
called a stipulation, that the guns stolen from M. DiBiasio's store, from D&B
Guns, were all indeed firearms, and had traveled in interstate conmerce.
There's also no dispute that D& Guns was indeed a federally licensed firearns
deal er, and there's no dispute that the firearms that were stolen fromthe
store were part of the business inventory.”

(Transcript of Trial conducted on Novenber 8, 2001 [“11/08/01 Tr.”] at
8-9.)
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omtted). !

Additionally, the prosecutor was not remss in challenging
Wal | ace’ s expl anation that he nerely used, but did not own, the
cell phone left at the gun store by pointing to other evidence and
i nferences therefrom suggesting that this was not the case. |d.

Accord United States v. Boulerice, 325 F.3d 75,86 (1st Cr.

2003) (sane). These comments, when viewed in context, were not an
attenpt to shift the burden of proving Col eman' s exi stence; rather,
they were an attenpt to tie Wallace to the cell phone left at the
gun store by discounting Wal | ace' s clai mthat the phone bel onged to
a man nanmed Col eman.

4. Al |l eged Assunmi ng of Facts Not in Evidence

Wal |l ace’s clainms that the prosecutor assuned facts not in
evidence in the course of her closing argunents are |ikew se
W thout nerit. The Court has reviewed the record and finds no
indication that facts were inproperly assuned. The prosecutor’s
coments concerning Wallace’'s control of the Pleasant Street
apartnent and the noney found there referenced Willace's own
adm ssion, upon cross-examnation, that he had keys to the

apartnent, giving him the power to enter and exit at wll.

1 Al t hough Wal l ace cites Roberts as support for his claim the
prosecutor’s remarks found inproper in that case were markedly
different fromthose here. In Roberts the prosecutor repeatedly
referenced the defendant's failure to testify, stating that when a
def endant does testify and offer evidence, "the defendant has the sane
responsibility [as the governnent] and that is to present a conpelling
case"; the Court found that these comments inpernissibly shifted the
burden of proof. 1d. at 1015. No such comments were nade here.
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(11/8/01 Tr. at 14-15.)

The al |l egation that the prosecutor inpermssibly assuned t hat
he and his brother Kamal had a phone conversation before the
robbery, also m sses the mark. During closing, the prosecutor
hi ghli ghted the evidence that a phone call had been placed from
Kamal to Wallace's pager on the norning of the robbery and that a
call was made on the cell phone issued to Janes Col eman to Kamal
four mnutes later. (ld. at 16.) She noted that |ater phone calls
fromKamal to the cell phone went unanswered, suggesting that this
was because the phone had been left at D& Guns. (ld. at 17.) This

was perm ssible. See United States v. Smth, 982 F. 2d 681, 683 (1st

Cir.1993) (a prosecutor "may attenpt to persuade the jury to draw
suggested inferences unfavorable to the defense, as long as the

prosecutor's own opinion as to the witness' credibility is not

urged on the jury")(enphasis in original).

The sanme is true of the prosecutor’s challenge of Wallace's
defense that there were nmultiple users of the cell phone in
guestion and her reference to the cell phone call records for the
period before the robbery as proof negating that theory. See United

States v. Munt, 896 F.2d 612, 625 (1st Cir.1990) (where adequate

evi dence exists “to support an inference, the prosecutor was
entitled to ask the jury to reach that conclusion”). There is no
basis for Wallace's claim that the prosecutor’s remarks were
i nperm ssible. Her comments during summation nerely highlighted

perm ssible inferences which could be drawn from the evidence
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present ed.

Finally, Wallace chall enges the prosecutor’s reference to his
past convictions in determning his credibility. Thi s argunent
likewise fails. Rule 609 of the Federal Rules of Evidence
specifically allows for consideration of prior convictions of the
accused or other w tnesses when, as here, the probative val ue of
the prior conviction outweighs the prejudicial effect. Fed. R
Evid. 609(a)(1).

In light of the host of evidence that the Governnent presented
during the course of the trial, even if any remarks in the
prosecutor’s summation could be deened inproper, there was no
prejudice to Wall ace. He nakes no showi ng that the outcone of the
trial would have been different absent the remarks about which he

conplains. See United States v. Wlkerson, 411 F.3d 1, 9 (1st G

2005) (observing that prosecutor’s statenent in final argunent “did
not “so poison ... the well that the trial's outcone was |ikely
affected.”)(internal quotations omtted).

Thus, Wal |l ace’ s cl ai ms that the Governnent prosecutor assuned
facts not in evidence during final argunents are wi thout nerit and,
t hus, rejected.

B. | neffective Assi stance O ai ns

A defendant who clainms that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nmust
denonstr at e:

(1) That his counsel’s performance “fell bel ow an objective
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st andard of reasonabl eness”; and

(2) “[A] reasonable probability that, but for counsel’s
unpr of essi onal errors, the result of the proceedi ng woul d
have been different.”

Strickland v. Washington, 466 U S. 668, 687-88, 694 (1984). See

Cofske v. United States, 290 F. 3d 437, 441 (1st Cr. 2002).

The convicted person bears the burden of identifying the
specific acts or omssions constituting the allegedly deficient
per f or mance.

Conclusory allegations or factual assertions that are
fanci ful, wunsupported or contradicted by the record wll not

suffice. Dure v. United States, 127 F.Supp.2d 276, 279 (D.RI.

2001) (citing Lenma v. United States, 987 F.2d 48, 51-52 (1st Cir

1993)); see also Barrett v. United States, 965 F.2d 1184, 1186 (1st

Cr. 1992) (summary dismssal of 8§ 2255 notion is proper where,
inter alia, grounds for relief are based on bald assertions).
I n assessing the adequacy of counsel’s perfornmance:

[T]he Court |ooks to “prevailing professiona

norns.” A flawl ess performance is not required.

Al that is required is a | evel of performance that

falls wthin generally accepted boundaries of

conpet ence and provi des reasonabl e assi stance under

t he circunstances.
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Ramrez v. United States, 17 F. Supp. 2d 63, 66 (D.R 1. 1998)

(quoting Scarpa v. Dubois, 38 F.3d 1, 8 (1st G r. 1994) and citing

Strickland, 466 U. S. at 688).
The standard applied in making that assessnment is a highly
deferential one. Thus,
[ The] court mnust indulge a strong presunption that
counsel’s conduct falls within the w de range of
reasonabl e professional assistance; that is, the
def endant nust overcone the presunption that, under
the circunstances, the challenged action ‘mght be

consi dered sound trial strategy.’

Strickland, 466 U S. at 689 (quoting Mchel v. Louisiana, 350 U. S.

91, 101 (1955)). Counsel’s judgnent need not be right so |ong as

it is reasonable. United States v. MG IlIl, 11 F. 3d 223, 227 (1st
Cr. 1993). Furt hernore, reasonableness nust be determ ned
“Iwthout] the distorting effects of hindsight.” Strickland, 466
U. S. at 689.

Under the second prong of the Strickland test, a petitioner

must show actual prejudice, that is, but for counsel’s deficient
performance, the outcome would Ilikely have been different.
Strickland, 466 U S. at 694.

1. Failure to Call Defense Wtness.

Wal | ace first clains that his | awer was ineffective because

he failed to call Lisa Gllant on Wall ace's behalf at his second
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trial. Gallant had testified at the first trial that she was with
Wal | ace one week after the robbery and on the day after the robbery
and at those tinmes Wallace had a full nustache, beard and an
"Afro"-style hairdo. Wllace clains that because the first jury
had requested that her testinony be re-read in its entirety and
then failed to convict him her testinony was crucial and
favorabl e, and thus counsel's failure to call Gallant at his second
trial was deficient.

"The deci sion whether to call a particular witness to testify
is al nost always strategic, requiring a balancing of the benefits
and risks of the anticipated testinony." Lenma, 987 F.3d at 54.
Here, the record shows that Gallant, who was a CGovernnent w tness
at the first trial, had also testified that when she and Wl | ace
met the day after the robbery, Wallace had shown her a handgun and
stated that he had to help his brother with something and he was
| eavi ng the next day. As the Governnent points out, counsel could
have reasonably concluded that this testinony would have hurt
Wal | ace's defense as nmuch as help it, by undercutting Wallace's
deni al of control of the apartnent and his clained i gnorance about
the presence of guns in the apartnment. Thus, counsel's decision
not to call Gllant was not unreasonable in Ilight of the
ci rcunst ances. |d.

Even if the failure to call Gallant could be deenmed to be
deficient, there was no prejudice to Wallace. Although Gallant's

testi nony concerni ng Wal | ace’ s appearance coul d have had a beari ng
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on the jury's failure to reach a verdict at the first trial, there
was substantial eyewitness identification evidence and other
evidence in the second trial portraying Wallace as one of the
robbers. Mreover, Gllant's testinmony concerning Wallace's
possession of a gun at the Pleasant Street apartnent and his
reference to having to help his brother -- both occurring the day
after the robbery -- would likely have been prejudicial as well.
Thus, it is far from likely that the outconme would have been

different had she testified, see Strickland, 466 U. S. at 693-94,

and this claimfails.

2. Failure to I ntroduce Transcripts

Wal | ace’ s claimthat his counsel was ineffectiveinfailingto
introduce transcripts of the testinmony of Lisa Gllant, Donn
Di Biasio and Donna Gallinelli fromthe first trial may be quickly
put to rest. The transcript of Gallant's testinony was i nadm ssi bl e
at Wallace's second trial, as it clearly did not neet any of the
enuner at ed exceptions to the hearsay rule, see Fed. R Evid. 803,
and there is no indication that she was ot herw se “unavail able” to
appear as a witness. See Fed. R Evid. 804(a). Because both
DiBiasio and Gallinelli testified at the second trial, transcripts
of their respective testinony at the first trial were available
only for purposes of inpeachnent see Fed. R Evid. 613, and
Wal | ace’ s counsel in fact so used such transcripts at the second
trial. (See 11/6/01 Tr. at 3-9 and 58-59.) It follows that any

attenpt to introduce them would have been unsuccessful, and
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counsel s perfornmance was not deficient.

3. Failure to Ohject to ldentification Evidence

Wal |l ace next clains that the photo array identification
process was “inperm ssibly suggestive” and inproperly influenced
Gllinelli’s in-court identification of Willace as one of the
robbers and therefore that counsel was ineffective in failing to
chal l enge this evidence before the trial. Whet her counsel was
deficient in failing to object to this evidence depends on the
circunstances at the tinme, including the likelihood that counsel
woul d have succeeded in nmaki ng these chal |l enges.

A conviction based on eyewitness identification at trial
followng a pretrial identification by photograph will be reversed
on a constitutional basis “only if the very substantial |ikelihood
of msidentification was irreparable, despite the defendant's
opportunity to cross-exam ne the w tness about the accuracy of the

identification.” United States v. Holliday, 457 F. 3d 121, 125 (1st

Cir. 2006)(quoting Neil v. Biggers, 409 U S. 188, 199-200 (1972)

and citing ...) See United States v. Maguire, 918 F.2d 254, 263

(1st Cir. 1990)(sane). See also Fed. R Evid. 801(d)(1)(©O
(out-of-court identification evidence routinely is admtted in
federal courts).

Even if an identification procedure is deened “inperm ssibly
suggestive,” it nmust still be found unreliable. Maguire, 918 F.2d
at 263 (citing Simmons v. United States, 390 U.S. 377, 384 (1968).

Reliability under the second prong is determ ned i n view of various
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factors, including the witness's opportunity to view the suspect,
the degree of attention, the accuracy of prior description, the
witness's level of certainty, and the tine |apse between the
of fense and the identification). 1d. (citing Biggers, 409 U S. at
199- 200) .

Here, Wallace has pointed to no evidence, apart from the
relative size of Wallace's photograph, to show that the
phot ographic array fromwhich Gallinelli identified Wall ace before
trial was inperm ssibly suggestive. The fact that the photos were
face-shots only did not render theminperm ssibly suggestive so as
to be objectionable, nor the fact that Wallace was several years
younger with lighter facial hair in his photo. Simlarly, the
relative sizes of the photos in the array in and of itself are not
sufficient to warrant exclusion of the photo identification. See
Hol | i day, 457 F.3d at 126 (police need only use reasonable efforts
when constructing photo array).

Even if the photo array were deened i nperm ssi bly suggesti ve,

the process was not wunreliable. See Mguire 918 F.2d at 263

(delineating factors). Gllinelli was an eyewi tness and vi cti m of
t he robbery, and she undeniably had a cl ose view of Wil |l ace during
the robbery as he spoke to her and then renoved itens from the
di spl ay case. She viewed the photo array within two weeks after the
robbery and did not hesitate in picking out his photo or in
identifying him at trial. Mreover, contrary to Wllace's

contention, Wal | ace' s appearance i n the photo was not substantially
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different from@Gallinelli’s prior verbal description of Wall ace at
t he robbery. As noted above, she readily identified Wal |l ace i n open
court. In addition, she was vigorously cross-exam ned concerning
her pretrial identification of Wallace by defense counsel. Thus,
there was no “irreparable” |likelihood of msidentification.

Hal | i day, 457 F. 3d at 125. See also United States v. Henderson, 320

F.3d 92, 100 (1st Cir.2003) (reliability of photo identification
process determned “under the totality of the circunstances”)
(internal quotation marks omtted).

Because the photo array identification was reliable, any
attenpt by counsel to have that evidence excluded would not have
been successful, and Wallace's counsel was not ineffective for
failing to make a pretrial objection — or to object at trial — to

the identification evidence. See Vieux v. Pepe, 184 F.3d 59, 64

(1999) (counsel’s performance not deficient for failure to pursue
futile tactics).

4. Testi nobny of Prison | nformant

Wal | ace next clains that counsel’s failure to challenge the
testinmony of Wallace's fellow inmate WIllie Preston constituted
ineffective assistance.® (Pet. Mem at 12-15.) \Wallace contends

that Preston’s testinony viol ated Wall ace’ s ri ghts under Massi ah v.

12 As noted above, Preston testified that Wallace told him of
his participation in the robbery of a gun store, that he was linked to
the robbery because of a cell phone left at the robbery scene and
that he ‘had a different |1ook’ and had grown facial hair after the
robbery. (11/6/07 Tr. at 17-18.)
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United States, 377 U.S. 201 (1964)* and that counsel should have

mounted a pretrial challenge to test the credibility of Preston's
testinmony or alternatively objected to that testinony at trial.
This claim fails on both counts. First, the question of
whet her Preston's testinony was a violation of Wallace's rights
under Massiah was already litigated in his direct appeal. The
Court of Appeals found that Wallace could not establish that
Preston had been enlisted by the Governnent to deliberately elicit
testinmony from Wallace while at the Watt Detention Center and,
thus, Wallace's Massiah claim even if not forfeited, was w t hout
merit. See 71 Fed. Appx. 868 at **2. Wallace may not relitigate

that claimin this postconviction proceeding. See Singleton v.

United States, 26 F.3d 233, 240 (1st G r. 1994) (issues dispose of

in a prior appeal may not be re-litigated by way of a 2255

motion)(citing Dirring v. United States, 370 F.2d 862, 864 (1st

Cir. 1967)); Miurchu v. United States, 926 F.2d 50, 55 (1st Cir.

1991) (sane).

G ven this finding on appeal, Attorney Flanagan's failure to
raise this issue before trial does not constitute deficient
per f ormance, since such an objection was bound to fail. See Vieux,
184 F.3d at 64. Counsel |ikew se adequately challenged the

veracity of Preston's testinony at trial. He vigorously cross-

13 In Massiah the Supreme Court held that the Governnent may
not deliberately elicit incrimnating information froma defendant
postindictnent, either directly or through an agent, including a
fellow inmate of the defendant. 1d. at 205.
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exam ned, and attacked Preston's potential bias through repeated
references to his cooperation agreenent with the Governnent.
(11/6/01 Tr. at 19-24.) Wallace points to no other facts or
om ssions that would suggest deficient perfornmance. Thus,

counsel 's performance was not deficient. See Strickland, 466 U. S.

at 693.

4. Failure to Chall enge I nconsi stent Testinony at Tri al

Wal | ace also clainms that his counsel failed to object to,
chal l enge, or inpeach allegedly "false" testinony given by
Gallinelli, D Biasio and Preston at the second trial. Accordingto
Wal | ace, had counsel done so, this Court could have held a hearing
out of the presence of the jury to determine the credibility of
those witnesses. (Pet. Mem at 33.)

This claimfails for several reasons. First, this Court has
al ready determ ned that the respective testinony of each of these
W tnesses was not substantially different between the first and
second trial, particularly with respect to Wallace' s physical
appearance. See discussion supra at 9-13.

Second, contrary to Wall ace's assertion, at the second trial
hi s counsel vigorously cross-examned both Gallinelli and D Bi asio
concerning Wl lace's physical appearance, including confronting
themw th their testinony at the first trial. During the cross-
examnation of @llinelli, counsel repeatedly asked if she
remenbered testifying during the previous trial that the

perpetrator did not have any facial hair or possibly a very |ight
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nmust ache. (See 11/6/01 Tr. at 59.) Simlarly, while cross-exam ni ng
Di Bi asi o, counsel inquired extensively concerning the alleged
di screpanci es between D Basi 0’ s descriptions of the first robber at
the first trial as being “cl ean shaven” and second trials. (ld. at
3-10.) Thus, Attorney Flanagan's cross-examnation of both
eyew t nesses was vigorous and well exceeded the bare m ni num of

reasonabl e representation required under Strickland.

The fact that the jury found sufficient evidence |inking
Wallace to the robbery to convict him does not nean that his

counsel was deficient. See Scarpa, 38 F.3d at 8 (counsel not

required to provide a “flawl ess performance”). Al t hough Wal | ace
contends that the issue of the robber's facial hair was crucial to
his identification, thereis no dispute that Gallinelli was able to
correctly identify himas one of the nen who robbed the gun store.
I ndeed, Gallinelli's ability to identify Wallace wth and w t hout
facial hair belies the assertion that her earlier identification
was i ncorrect.

Finally, Wallace's contention that his counsel should have
requested a pretrial hearing on the credibility of the Governnment’s
W tnesses i gnores the fundanental principle that the credibility of
Wi tnesses is for the jury or fact-finder to determne at trial
where their testinony can be subjected to cross-exam nation. For
that reason, this Court would have denied a request for such a
heari ng, and thus, Wllace's counsel was not deficient in failing

to make such a request.
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In short, Wallace has failed to show ineffective assi stance
on the part of his counsel with respect to the testinony of
Gllinelli and Di Biasio, and Preston, and his claimnust fail.?*

5. Failure to bject to Photographs

Wal l ace further clains that the failure of his counsel to
object to the use of Willace's booking photo and his Florida
driver's license at trial constituted ineffective assistance of
counsel

Because this Court has already determ ned that the use of both
phot os was proper, see di scussion supra at 13-14, counsel’s failure

to object to them cannot be deened deficient. Mreover, even if

14 Wall ace’s related claim (G ound Seven, Pet. Mem at 42-44),
concerning this Court’s refusal to admit Gllinelli’s witten
statenent given to police shortly after the robbery, in which she
descri bed the robbers, need not be addressed by this Court here, as
such claimcould have been rai sed on appeal but was not, and
petitioner has shown neither cause nor prejudice. See United States
v. Frady, 456 U S. 152, 165 (1982) (a § 2255 notion to vacate does
not serve as a substitute for an appeal). Even if considered on its
merits, the claimfalls. As this Court indicated at trial (11/6/01
Tr. at 77)), Gallinelli had been thoroughly cross-exam ned by
Wal | ace’ s counsel concerning her statenent and had adm tted to making
the description therein, and thus the statenent itself was not
i nconsi stent and was not an admi ssion and thus was inadnissible. See
Tone v. United States, 513 U. S. 150, 157 (1995) (prior consistent
statenents adm ssi ble under Fed. R Evid. 801(d)(1) only to rebut
charges of recent fabrication or notive); see also United States v.
Sinonelli, 237 F.3d 19,27-28 (1st Cir. 2001).

The |l atter observation al so di sposes of Wall ace’ s acconpanyi ng
clai mthat appellate counsel should have raised this Court’s refusal
to adnmit Gallinelli’s statement as a ground of appeal. Here, such a
claimwould Iikely not have been successful on appeal and thus
appel l ate counsel was not remiss in failing to raise it. See Smth v.
Robbi ns, 528 U.S. 259, 288 (2000)(to show ineffective assi stance on
the part of appellate counsel, a petitioner nmust show that "a
particul ar nonfrivol ous i ssue was clearly stronger than issues that
appel l ate counsel did present").
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such failure was somehow obj ectively deficient, Wall ace has made no
showi ng of how he was prejudiced in view of the other evidence
i ncludi ng eyewi tness testinony and the cell phone, linking himto
the robbery in question. Thus, this claimfails.

The foregoi ng concl usi on al so di sposes of Wal |l ace's cl ai mt hat
appel l ate counsel was ineffective in failing to challenge the
i nproper use of the booking and |icense photographs on appeal. To
show i neffective assi stance by appel | at e counsel, a petitioner nust
show that "a particular nonfrivolous issue was clearly stronger
t han i ssues that appellate counsel did present.” Robbins, 528 U. S.

at 288; see Lattinore v. Dubois, 311 F.3d 46, 57 (1st Gir.

2002) (sane). Here, a challenge to their adm ssion would Ii kely not
have prevailed on appeal, particularly given the absence of a
cont enpor aneous obj ection at trial, and thus appell ate counsel was
not deficient in failing to raise such a claim

6. Failure to Chall enge O osi ng Renarks

Wal | ace next clains his counsel was ineffective in failing to
chal l enge certain alleged "inproper remarks" in the Governnent's
summati on. As di scussed supra at 14-19 , the prosecutorial remarks
t hat Wal | ace chal | enges were not inproper, nor did they violate his
due process rights. Since the Governnent's remarks did not anmount
to a denial of due process, Attorney Flanagan’s failure to object
to themdid not constitute ineffective assistance and this claim

fails. See United States v. Jackson, 918 F.2d 236, 243 (1st

Cir.1990) ("A defense counsel's failure to object to [a]
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prosecutor's remark ... [may be] consistent with a reasonable
tactical decision to mnimze any harm the comment ... may have

caused, by not inviting further attentiontoit.”); Cohen v. United

States, 996 F. Supp. 110, 118 (D.Mass. 1998) ("[a]n ineffective

assi stance of counsel claimis not cogni zabl e when, in hindsight,

defense counsel failed to object to, or raise issue wth, every
m nuscul e instance that opposing counsel nay arguably have
m squot ed or nis-argued the evidence.")(enphasis in original).?

7. Al | eged | nadequate C osi ng Argunent

Wal lace next clains that his counsel’s summtion was
"inconpetent.” Specifically, Wall ace points to Attorney Fl anagan's
statenent that "[r] easonabl e doubt is not necessarily a question of
whom you believe .... You can believe both sides and have
reasonabl e doubt." (11/8/01 Tr. at 32.) This statenent, contends
VWal | ace, inpermssibly shifted the burden of proof to the
def endant, suggesting that even if the jurors had reasonable
doubts, they were "at |iberty toreturn a verdict of guilt." (Pet.
Mem at 45-46.)

Exam ned i n context, however, it is clear that the comment was

' \allace also chall enges his appellant counsel's failure to
rai se an objection regarding inproper vouching in the Government’s
closing, claimng that such failure constitutes ineffective assistance
of appellate counsel. This claimis flatly contradicted by the
record. Wallace's appellate counsel, did, in fact, raise the issue of
i mproper vouching in the Governnent's sunmation as part of Wallace's
di rect appeal. The Court of Appeals rejected the claim holding that
it was "wildly unlikely that this brief and isolated comment so swayed
the jury that the outconme of the trial was affected.” Wallace, 71
Fed. Appx. 868 at **3.
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nei t her i nconpetent nor m sl eadi ng.® Attorney Fl anagan started his
closing by stating that “[t] he defendant does not have burden of
proof here. Only the prosecution has the burden of proof.” (1d. at
22). As part of his closing, he specifically questioned the
recollection and credibility of the Governnment's w tnesses, before
stating that the case was "about finding someone guilty only if the
prosecution has net its burden, and they've not." (ld. at 39.)
Thus, the cited coment did not inpermssibly mslead the jurors
concerning the burden of proof. Mreover, even if the jurors could
have sonehow m sunderstood counsel’s statenent to nmean that there
was a dual burden of proof, this Court in its instructions fully
expl ained the | aw on burden of proof. (1d. at 45-70).

In short, Wallace fails to show either deficient performance
or prejudice resulting from his counsel’s closing argunent, and
this claimfails.

8. Al l eged Failure to Request Jury Instruction

Wal | ace next points to his counsel’s failure to request jury

i nstructions regar di ng a t heory of def ense, namel y

16 The context in which this statenent was nmade is as foll ows:

You can see what reasonable doubt is. If you're not sure, if
you're not sure, if you have reservations, if you think that maybe they
left a link out of the chain, okay, there's a mssing link the
prosecution dropped, that these events on that bad norning, they may
have happened differently, they could have happened differently, okay,
in a way other than what the prosecution suggests, then you got to give
nmy client the benefit of your uncertainty. The | aw demands it. That's
what reasonabl e doubt is, OK? ... Reasonabl e doubt is not necessarily a
question of whom you believe. And you heard nme right, reasonabl e doubt
is not necessarily a question of whom you believe. You can believe both
sides and have reasonable doubt. You can believe both sides and have
reasonabl e doubt, even if you only believe the prosecution witnesses.

”

(11/8/01 Tr. at 31-32)
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m sidentification, as «constituting ineffective assistance of
counsel

While the First Circuit has not directly addressed the issue,
ot her courts have concluded that counsel’s failure to request an
instruction regarding m staken identification does not constitute

i neffective assistance. See e.g., United States v. WIlians, 166

F. Supp.2d 286 (E.D. Pa. 2001) (even if failure to request
identification instruction constituted deficient performance,
defendant was not prejudiced, as there was no I|ikelihood of
different outcone in the face of overwhel m ng evidence against

def endant); Commonwealth v. Wllard, 761 N E. 2d 971, 979-980 ( Mass.

App. . 2002) (counsel's failure to request an instruction
regarding m staken identification did not constitute ineffective
assi stance, where defense of msidentification was squarely before
the jury through cross-examnation of wtnesses and closing
argunents and jury was properly instructed on reasonabl e doubt and
presunption of innocence).

Here, counsel’s repeated questioni ng during cross-exam nation
of Donn Di Bi asi o and Donna Gallinelli regarding their nmenory of the
appearance of the robbers (see 11/6/01 Tr. at 3-9, 56-59, 73-74,)
was sufficient to bring the i ssue of mstaken identification to the
jury's attention, and it was clear fromclosing argunents of both
the Governnment and defense counsel that identification of the
robbers was a central issue in the case. In viewof this, together

with this Court’s instructions to the jury on all issues, Wallace
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has not shown that counsel's failure to request an instruction
concerning msidentification fell bel owthe standard of reasonable
pr of essi onal conduct.

Li kew se, Wall ace has not shown that the outconme of the trial
woul d have been different, given the substantial evidence |inking
Wal | ace to the robbery, including but not limted to the cell phone
left by Wallace in the store and the recovery of the stolen guns in
an apartnment occupied by Wallace and where he was currently

residing. Hadfield v. United States, 979 F.2d 844 at *2 (1st G

1992) (Table) (counsel’s failure to request jury instruction to
whi ch defendant may have been entitled was not ineffective
assistance, as defendant was not prejudiced in Ilight of
overwhel m ng evidence of guilt of drug possession).

9. Failure to File Post-Trial Mbtions

Wal | ace next clainms that his counsel’s failureto file certain
post-trial notions such as a notion for judgnent of acquittal
pursuant to F. R Crim P. 29Y and a notion for new trial pursuant
to Fed. R Cv. P. 33, amounted to ineffective assistance. (Pet.
Mem at 48-49.) Neither claimhas nerit.

Bot h notions, according to Wall ace, woul d have chal | enged t he

sufficiency of the identification evidence presented. However, in

17 Rule 29 of the Federal Rules of Crimnal Procedure
provi des that a defendant may request a judgnent of acquittal if the
evidence is "insufficient to sustain a conviction" on the offenses
charged in the indictment. Fed. R Crim P. 29(a).

18 Rule 33 of the Federal Rules of Crimnal Procedure
provi des that a defendant may file a nmotion for new trial “if the
interest of justice so requires.” Fed. R Crim P. 33(a).
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view of this Court’s earlier conclusion that the Governnent’s
identification evidence was properly admtted and was nore than
sufficient to support a guilty verdict, see discussion supra at 9-
14, neither notion would have been successful. Thus, counsel was
not deficient in choosing not to bring such a notion. See Vieux,
184 F. 3d at 64 (counsel need not pursue futile tactics).

10. Alleged Errors Relating to Jury

Wal l ace next clains that his counsel was ineffective in
failing to strike for cause a potentially biased juror. (Pet. Mem
at 49-50.) The juror in question disclosed during enpanel nent that
she had net Zechariah Chafee, a prosecutor working in the sane
office as the prosecutor at Wallace' s trial, and spoken briefly
with him at several |ocal fundraiser events. (See Transcript of
Jury | npanel nent conducted on Oct ober 23, 2001 [“10/23/01 Tr.”] at
57, 59-60.) Wllace alleges that his counsel’s failure to object
to her service on the jury denied him his constitutionally
guaranteed right to an inpartial jury.

Wal | ace points to no facts supporting his claim that this
juror was not inpartial. In fact, the jury deliberated for |ess
than three hours before returning wwth a verdict of guilty on al
four charges, and there was no evidence that the verdict reached
was not unani nous. Mreover, the Court notes that M. Chafee was
not at all involved wth the prosecution of Wallace. Thus, any
nmotion to strike this juror woul d have been deni ed, and counsel was

not deficient in failing to nake such a notion, nor was \Wll ace
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prejudi ced by the omssion. In any event, Wallace could have used
a preentory challenge to strike that juror, but did not.

Finally, Wallace s conclusory claimthat counsel should have
requested that the jury be polled as to its verdict is not
supported by any argunent and nay be denied on that basis. See

United States v. Bongi orno, 106 F. 3d 1027, 1034 (1st G r.1997) ("W

have steadfastly deenmed waived issues raised on appeal in a per-
functory manner, not acconpani ed by devel oped argunentation...");

United States v. Zannino, 895 F.2d 1, 17 (1st Gr.) ("[l]ssues

adverted to in a perfunctory manner, unacconpani ed by sone effort
at devel oped argunentation, are deened waived."). In any event,

there was no error. See United States v. CGerardi, 586 F.2d 896

899 (1st Cir.1978) (counsel's failure to request a poll of the jury
does not fall outside the range of conpetence expected of attorneys

incrimnal cases); United States v. Costa, 691 F.2d 1358, 1363-64

(11th Gr. 1982)(sane).

C. Bl akely T aim

In his final claim Willace asserts that the two-point
obstruction of justice enhancenent in his sentence viol ates his due

process rights, invoking Bl akely v. Washi ngton, 542 U. S. 296 (2004)

and Apprendi v. New Jersey, 530 U. S. 446 (2000).

This claim may be quickly put to rest. Since the instant

nmotion to vacate was filed, the Suprene Court decided United States
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v. Booker, 543 U.S. 220, 125 S.C. 738 (2005),?' so that “Blakely

clainms are now vi ewed through the | ens of [Booker].” Grilo-Mnoz

v. United States, 404 F.3d 527, 532 (1st Cr. 2005). The First

Circuit has noted, as have other circuits, that Booker is not
retroactive to convictions that were final when that case was

decided. See Grilo-Munoz v. United States, 404 F. 3d 527, 533 (1st

Cir. 2005 and cases cited (8 2255 petitions are unavailable to
advance Booker clains in the absence of Supreme Court decision

renderi ng Booker retroactive). See also United States v. Fraser,

407 F.3d 9, 11 (1st G r. 2005)(sane). Wallace’s conviction becane
final when further review was denied by the Suprenme Court in March
2004, prior to both Booker and Blakely, and thus neither case
applies.

Retroactivity aside, Booker does not help Wallace in any
event, as the obstruction of justice sentencing enhancenent was
based on conduct which occurred before this Court, nanely, giving
false testinmony at his trial, and thus there was no question of

proof. Thus, this claimfails.

The Court has reviewed Wallace’ s other argunments and finds

themto be without nerit.

19 Booker reaffirnmed that "[a]ny fact (other than a prior
convi ction) which is necessary to support a sentence exceeding the
maxi mum penal ty authorized by the facts established by a plea of
guilty or a jury verdict nmust be adnitted by the defendant or proved
to a jury beyond a reasonabl e doubt," and declared the Guidelines to
be constitutional only to the extent that they are advisory rather
than mandatory for sentencing judges. Booker, 125 S.Ct. at 756
(enphasi s added).

- 38-



L1, CONCLUSI ON

For all of the foregoing reasons, the renmaining clanms in
Wal l ace’s notion to vacate, as anended, are DEN ED. In short,
Wal lace was fairly tried, justly convicted, and appropriately
resentenced after this Court issued its Menorandumand Order of May

25, 2006.

I T 1S SO ORDERED

Ronal d R Lagueux
Senior U S. District Judge
Decenber , 2007
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