UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

Stephen A. SM TH
Plaintiffs,
V. C.A. No. 93-0016- M
MAR, INC. et al.
Def endant .

(Gte as: 877 F.Supp. 62)

ORDER
LISI, District Judge.

The Fi ndi ngs and Recomrendati on of United States Magi strate Judge
Robert W Lovegreen filed on March 16, 1994 in the above-capti oned
matter is accepted pursuant to Title 28 United States Code @
636(b) (1).

REPORT AND RECOMVENDATI ON
LOVEGREEN, United States Magi strate Judge.

Before this court is defendant, MAR I ncorporated's ("MAR'), notion

for summary judgnment pursuant to F.R GCGv.P. 56. This matter has
been referred to nme for prelimnary review, findings and
recommended di sposition pursuant to 28 U S.C. @636(b)(1)(B) and
Local Rule of Court 32(c)(1). For the reasons stated, | recomend
that MAR s notion for summary judgnment be granted in part and
denied in part.

FACTS

Plaintiff, Stephen A Smth ("Smth"), was a seaman and a
crewrenber of the vessel TWR-841 on March 15, 1991 whil e the vessel
was i n navigable waters. At that tinme, vessel TWR-841 was owned by
defendant, United States of Anmerica ("USA'), and operated by
def endant MAR pursuant to a contract between USA (Naval Underwat er
Systens Center) and MAR effective January 1, 1988. That contract
required MAR to supply services for the "operation and mai nt enance
of Naval Underwater Systens Center small craft which support RDT &
E projects.”

On March 15, 1991, Smth was the chief engi neer on TWR- 841 and an
enpl oyee of MAR. He was injured while descending a | adder | eadi ng
fromthe galley to the engi neroom

Subsequently, Smth ceased his enploynent as chief engineer



al l eging those duties could not be fulfilled due to his injuries.
He commenced this action against MAR and USA seeking, as to MAR,
recovery under the Jones Act, 46 U S. C App. @ 688; under the
doctrine of unseaworthi ness pursuant to the General Maritine Law,
and for mai ntenance and cure. As part of his claimfor nmaintenance
and cure, Smth alleges MAR s failure to pay naintenance and cure
was Wit hout justification, wanton and i ntentional thereby entitling
himto recover punitive damages and attorney's fees agai nst MAR

Def endant MAR has filed this notion for sunmary judgnent as to
Counts I, Il and Il (all counts against it), arguing that Smth's
claim to the extent he has one, is solely against the USA pursuant
to the provisions of the Public Vessel Act, 46 U.S.C App. @@ 781-
790, and the Suits in Admiralty Act, 46 U.S.C App. @@ 741-752
since the incident occurred on a public vessel, and at the tineg,
MAR was an agent of USA

Plaintiff Smth opposes MAR s notion arguing that there are
genui ne issues of material fact--specifically whether TWR- 841 was
a public vessel on March 15, 1991 and whether, at that time, MAR
was an agent of the USA

Di scussi on

When determ ning a notion for summary judgnment, | nust reviewthe
evidence in the light nost favorable to the nonnoving party and
nmust draw al |l reasonabl e i nferences i n the nonnoving party's favor.
Mesnick v. Ceneral Elec. Co., 950 F.2d 816, 820 (1st Cir.1991),
cert. denied, 504 U.S. 985, 112 S.Ct. 2965, 119 L. Ed. 2d 586 (1992);
Giggs-Ryan v. Smth, 904 F.2d 112, 115 (1st Cr.1990). Sunmary
j udgment should be granted where "the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" F.R Cv.P. 56(c); see Goldman v. First Nat'l
Bank of Boston, 985 F.2d 1113, 1116 (1st Cir.1993); Law ence V.
Northrop Corp., 980 F.2d 66, 68 (1lst Cir.1992).

Summary judgnent is a procedure that involves shifting burdens

between the noving and the nonnoving parties. Initially, the
burden requires the noving party to aver "an absence of evi dence to
support the nonnoving party's case.”" GGrside v. Osco Drug, Inc.,

895 F.2d 46, 48 (1st Cir.1990) (quoting Celotex Corp. v. Catrett,
477 U.S. 317, 325, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265 (1986)).
Once the noving party neets this burden, the onus falls upon the
nonnovi ng party, who nust oppose the notion by presenting facts
that show that there is a "genuine issue for trial." Anderson v.
Li berty Lobby, Inc., 477 U S. 242, 256, 106 S.Ct. 2505, 2514, 91
L. Ed. 2d 202 (1986) (citing F.R Civ.P. 56(e)); see Coldman, 985
F.2d at 1116; Lawence, 980 F.2d at 68; Garside, 895 F.2d at 48
("[A] 'genuine issue' exists if there is 'sufficient evidence
supporting this clained factual dispute’ to require a choice
between 'the parties' differing versions of the truth at trial.’



(quoting Hahn v. Sargent, 523 F.2d 461, 464 (1st Cr.1975), cert.
denied, 425 U.S. 904, 96 S.Ct. 1495, 47 L.Ed.2d 754 (1976)). To
oppose the notion successfully, the nonnmoving party "may not rest

upon nere allegation or denials of his pleading.” Anderson, 477
U S at 256, 106 S.Ct. at 2514. Mreover, the evidence presented
by the nonnoving party " 'cannot be conjectural or problematic; it

nmust have substance in the sense that it lims differing versions
of the truth which a factfinder nust resolve at an ensuing trial."’
" Mesnick, 950 F.2d at 822 (quoting Mack v. Great Atl. & Pac. Tea
Co., 871 F.2d 179, 181 (1st Cir.1989)). Indeed, "[e]ven in cases
where elusive concepts such as notive or intent are at issue

sumary judgnment may be appropriate if the nonnoving party rests
nmerely upon conclusory allegations, inprobable inferences, and
unsupported speculation.”™ Medina-Minoz v. R J. Reynolds Tobacco
Co., 896 F.2d 5, 8 (1st Cir.1990). Thus, to defeat a properly
supported notion for summary judgnent, the nonnoving party nust
establish a trial-worthy issue by presenting "enough conpetent
evidence to enable a finding favorable to the nonnoving party.”
ol dman, 985 F.2d at 1116 (citing Anderson, 477 U. S. at 249, 106
S.Ct. at 2511).

[1][2] If a seaman is injured on a public vessel then operated by
an agent of the United States, his sole remedy is against the
United States pursuant to the Public Vessels Act, 46 U. S. C App. @@
781-790, which incorporates by reference the Suits in Admralty
Act, 46 U S.C App. @@ 741-752, and no action lies against the
agent, even if the agent is the seaman's enployer. Petition of
United States, 367 F.2d 505, 511-512 (3rd G r.1966) cert. deni ed,
386 U.S. 932, 87 S.Ct. 953, 957, 17 L.Ed.2d 805 (1967); Cruz v.
Marine Transport Li nes, I nc., 634 F. Supp. 107, 109- 110
(D.N. J. 1986); Santos v. RCA Service Co., 603 F.Supp. 943, 946
(E.D. La.1985). Therefore, the i ssues to be addressed here are (1)
whet her the TWR-841 was a public vessel on March 15, 1991 and (2)
whet her MAR was at that tine an agent of the United States.

A. Whet her TWR-841 was a public vessel on March 15, 1991.

We think governnent ownership and use as directed by the
governnment exclusively for a public purpose suffice w thout nore
to make a ship a public vessel

Petition of United States, 367 F.2d 505, 509 (3rd Cir.1966).

Al though there are few decisions interpreting the meaning of
public vessel in the Public Vessels Act, those decisions suggest
that a vessel with a mlitary function are public vessels within
t he neaning of that Act.

Santos v. RCA Service Co., 603 F.Supp. 943, 946 (E.D. La. 1985).

In his conplaint, Smth alleged that the vessel TWR- 841 was owned
by MAR and also that it was owned by USA. Defendant MAR deni ed
ownership and defendant USA adm tted ownership in their answers.

At the oral argunent, counsel for the USA stated the vessel TWR-
841 was owned by the USA. In his nmenorandumin opposition to this
notion, Smth states "The vessel is, and has been at all tines
mat eri al hereto, owned by the USA. " (See Plaintiff's Menorandum of



Law i n Support of His Opposition to Defendant's Mtion for Summary
Judgnent ("Plaintiff's Menorandunt) at 3).

Inits nmotion for summary judgnent, defendant MAR included inits
Statenent of Uncontested Facts "On March 15-16, 1991, the TWR- 841
was owned by the United States of Anerica."” Plaintiff has not
contested this statenent in his opposition pleadings, but did state
that the issue of public vessel was contested.

Plaintiff has not however brought forth any evi dence which raises
any question as to whether MAR owned the TWR-841. As noted above,
t he nonnoving party "may not rest upon nere allegation.” Anderson,
477 U.S. at 256, 106 S.C. at 2514. Consequently, | find that
there i s no genui ne i ssue concerning the fact that U S. A, not MAR
owned the TWR-841, at all tines relevant to this action.

Def endant MAR includes in its Statenent of Uncontested Facts "The
contract provides that MAR | ncor porated was to operate and mai ntain
vessels and service craft which support the Naval Underwater
Systens Center and other RDT & E Projects as specified.”" and "In
accordance with the contract, the defendant MAR | ncorporated was
operating the TWR-841 on March 15, 1991." Plaintiff did not
contest these statenents in his opposition pleadings. The contract
bet ween the USA and MAR specifically states "The contractor shal
performthe work specified below ... Operation and Mii ntenance of
vessels and service craft which support NUSC and other RDT & E
projects.”

MAR filed a Reply Menorandum containing an affidavit of Denise
Lei bman, Vice President of Admnistration for MAR identifying the
contract, authenticating it and stating that it "was for the
operation of the vessels." (Leibman Affidavit at 2.) No evidence
of other use for the vessel TWR-841 on March 15, 1991 has been
offered by any party. Consequently | find that MAR was operating
vessel TWR-841, owned by the USA, on March 15, 1991, for the USAin
support of the NUSC and ot her RDT & E projects.

There is no question here that vessel TWR-841 was, at all rel evant

tinmes, owned by the United States and used in support of United
States Navy projects. Oher courts have held in |ess obvious
situations that a ship was a public vessel. See United States v.
United Continental Tuna Corp., 425 U S. 164, 96 S. C. 1319, 47
L. Ed. 2d 653 (1976) (naval destroyer is a public vessel); Bradey v.
United States, 151 F.2d 742 (2d Cir.1945) (vessel carrying coa
bel onging to arny and bound for port to load nunitions for war
before sailing for theater of war is public vessel) cert. denied,
326 U.S. 795, 66 S.Ct. 484, 90 L.Ed. 483 (1946); Geo. W Rogers
Const. Co. v. United States, 118 F. Supp. 927 (S.D. N. Y. 1954) (vessel
chartered to United States and carrying fuel for Navy vessels held
to be a public vessel); Roeper v. United States, 85 F. Supp. 864
(E.D.N. Y. 1949) (vessel used for transportation of mlitary
personnel and supplies is a public vessel).



Here the vessel on which Smth was injured was owned by the United
States and was involved in Navy projects which certainly would be
amlitary function. Consequently |I find the fact that the vessel
TWR- 841 was a public vessel on March 15, 1991 is not genuinely in
di sput e.

B. Wether MAR was an agent of the United States on March 15,
1991.

[3] The Public Vessels Act, 46 U.S.C App. @@ 781-790 establishes
a libel in personam action against the United States in cases
involving a public vessel. 46 U S.C App. @781. The Public Vessels
Act incorporates the Suits in Admralty Act, 46 U S.C App. @@741-
752. 46 U.S.C. App. @782. The Suits in Admiralty Act provides a
libel in personam action against the United States where a
proceeding in admralty could have been nmaintained against a
private vessel. 46 U S.C. App. @ 742. The renmedy of an injured
seaman aboard a public vessel is exclusively against the United
States. 46 U S.C App. @745 states in pertinent part:

where a renedy is provided by this Act [46 U S.C App. @ 741 et

seq.] it shall hereafter be exclusive of any other action by

reason of the sanme subject nmatter against the agent or enpl oyee
of the United States or of any incorporated or unincorporated
agency thereof whose act or onission gave rise to the claim...

[4] Any right of recovery against the United States precludes any
recovery for the sane injury against MAR whose conduct nay well
have caused the plaintiff's injury, if MAR was the agent of USA on
March 15, 1991. Petition of United States, 367 F.2d at 511; Cruz
v. Marine Transport Lines, Inc., 634 F.Supp. at 110.

As a matter of legal definition, "agent" of the United States is

an appropriate characterization of such a contract operator of a

public vessel as WMathiasen. The accepted distinction between

"servant” and "i ndependent contractor” may place Mathiasen in the

| atter category, since it is arguable that Mathiasen's day to day

wor ki ng of the ship was not subject to governnent control. See

Rest at enent, Agency, 2d, @2. But an independent contractor, no

| ess than a servant nay be an agent in that he is enployed as a

fiduciary, acting for a principal with the principal's consent and

subject to the principal's overall control and direction in
acconpl i shing sone matter undertaken on the principal's behalf.

Rest at enment, Agency, 2d, @14 N

Petition of United States, 367 F.2d at 509.

In Petition of United States, two vessels collided causing injury
and death of seanen. One vessel was a naval supply ship owned by
the United States and operated by Mathiasen's Tanker |ndustries,
Inc. pursuant to a contract with Mlitary Sea Transportation
Service, an agency of the United States Navy. The vessel was to be
used in the business of the governnent as a naval supply ship and
had just delivered a cargo of jet aviation fuel for the Navy. The
Court found Mat hi asen owed the United States obedi ence and | oyalty
under the contract and was subject to the governnent's direction



and control. Even though Mathi asen was a contract operator, it was
still an agent of the United States for purposes of 46 US. C @
745. 1d. at 512. The exclusive renedy for the injuries and death
caused by Mat hi asen's negligent operation of the naval supply ship
was against the United States. 1d.

The inquiry here is directed to whether MAR acted as a fiduciary
of the USA, undertook to act on USA' s behalf and whether it was
subject to the direction and control of USA Cruz v. Marine
Transport Lines, Inc., 634 F. Supp. at 110.

The contract here clearly obligated MAR to operate and maintain
NUSC small craft which support RDT & E projects. Under the
contract, the government has substantial control over the nunber of
manhours of direct | abor needed to operate and nmai ntain the vessels
and the mninmum qualifications of some crew nenbers. MAR is
required to keep the governnent informed of cost overruns and to
keep a strict invoice schedule. MAR is required to maintain |ogs
of various activities which are open to inspection by the
government. The governnent set the operating hours and the tasks
to be performed. |In short, the contract covers over 35 pages of
requi renents and obligations inposed on MAR by the USA regarding
this program

Logic mandates the finding that MAR was the agent of USA at the
time of this incident. MAR was enployed as a fiduciary acting for
the USAwith its consent and subject to its extensive control and
direction in the operation and naintenance of Navy vessels.
Consequently, Smith's sole renedy for his injuries is against the
USA.

C. Wether an action for punitive danages |ies against MAR for
wilful failure to pay mai ntenance and cure.

[5] Plaintiff argues that even if his renedy is against only the
USA, he may still maintain a cause of action agai nst MAR, as vessel
operator, for recovery of punitive danages for MAR s failure to pay
mai nt enance and cure based on wanton and intentional disregard of
plaintiff's rights. Plaintiff cites to Shields v. US., 662
F. Supp. 187 (M D. Fl a. 1987) where the court permtted this cause of
action. In Shields, the court held that the exclusivity provision
of the Suits in Admralty Act, 46 U S.C. @ 745, precluded, as to
the agent of the United States, only those actions for which a
remedy was provided by this Act.

The Court finds that, despite its broad construction, the | anguage

and intent of the exclusivity provision of Section 745 do not

require dism ssal of Sea- Land in this case. The exclusivity
provi sion nmandates that in cases "where a remedy is provided by

[the SAA]," such renedy is "exclusive of any other action by

reason of the sanme subject matter...." 46 U.S.C. @745 (enphasis

supplied). Wth regard to the "subject matter” of an arbitrary
and wi | | ful denial of maintenance and cure benefits, no renedy is
provided by the SAA. Thus, the plaintiff is not precluded from



mai ntai ni ng an action against the agent of the United States in
this case.
Shields v. U S., 662 F.Supp. at 190.

Def endant MAR ar gues that Shields has been overruled by Mles v.
Apex Marine Corp., 498 U S 19, 111 S . &. 317, 112 L.Ed.2d 275
(1990) and that there is now no claimunder general maritine |aw
for punitive damages for failure to pay mai ntenance and cure.

Def endant reads Mles too broadly. The Mles Court stated "only
that courts cannot create renedi es under general maritinme | aw t hat
exceed those granted (or limted) by statute. While 'MIles conpel s
the conclusion that a plaintiff who is statutorily barred from
receiving a punitive award cannot recover punitive danmages by
couching his claim in the judge-nade general maritine |aw of
negligence and wunseaworthiness,” Mles says nothing of the
plaintiff whose claimfalls outside of the statutory unbrella of
the Jones Act or DOSHA." CEH, Inc. v. FV "SEAFARER', 153 F.R D.
491, 496 (D.R1.1994) (citations omtted) (citing Anderson v.
Texaco, Inc., 797 F.Supp. 531, 535 (E.D. La.1992)).

A claim for punitive danmages renmains avail able under genera
maritinme law unless Mles has explicitly stated otherwi se. Here
Ml es has not stated that punitive danages are unavailable in a
cl ai mfor mai ntenance and cure. Many courts have hel d, post M| es,
that punitive damages may be recovered for failure to provide
mai nt enance and cure. See, e.g., Otega v. Cceantraw, Inc., 822
F. Supp. 621, 624 (D. Al aska 1992); Ridenour v. Holland Anerica Line
Westours, Inc., 806 F.Supp. 910, 911 (WD. Wash.1992); Howard V.
Atlantic Pacific Marine Corp., 1992 W. 55487, at *2 (E.D.La. Feb.
28, 1992); Bachu v. International Marine Term nals, 1991 W. 211519
(E.D. La. Septenber 27, 1991); Rowan Cos. v. Badeaux, 1991 W
175541, at *2 (E. D.La. August 28, 1991); Collinsworth v. Cceanic
Fleet, Inc., 1991 W 165732 (E. D. La. August 20, 1991); (deco, Inc.
v. Cornish, 1991 W 148746 (E.D.La. July 22, 1991).

Since plaintiff's claim for punitive damages for the agent's
arbitrary and willful conduct in failing to pay naintenance and
cure is a viable claim post Mles and is not precluded by the
exclusivity provision of the Suits in Admralty Act, 46 U S. C App.
@745, MAR s notion for summary judgnent as to this clai mshoul d be
deni ed.

Concl usi on

For the reasons stated, | recommend defendant MAR s notion for
summary judgnent be granted as to Counts I, Il and Il (claimfor
mai nt enance and cure). | recommend defendant MAR s notion for
summary judgnent be denied as to Count I1Il (claim for punitive
damages) .

[6] Any objection to this Report and Recommendation nust be
specific and nust be filed with the Cerk of Court within ten (10)
days of its receipt. [FN1] Failure to file specific objections in



a tinely manner constitutes a waiver of the right to review by the
district court. [FN2]

FN1. Rule 32, Local Rules of Court; F.RCv.P. 72(b).

FN2. United States v. Valencia-Copete, 792 F.2d 4 (1st
Cir.1986); Park Motor Mart, Inc. v. Ford Mdtor Co., 616 F.2d
603 (1st Gir.1980).



