UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

St ephen M BARRY, on behal f of
hi msel f and all others
simlarly situated

Pl aintiffs,
V. C. A, No. 94-0470-M

MORTGAGE SERVI CI NG ACQUI SI TI ON
CORPORATI ON, doi ng busi ness as
Nat i onal Mort gage

Conpany, Texas Bank of
Comrerce and B First

Resi denti al Corporation.

Def endant .

(Cite as: 909 F. Supp. 65)
ORDER
LISI, District Judge.

The Fi ndi ngs and Recomrendati on of United States Magi strate Judge
Robert W Lovegreen filed on July 14, 1995 in the above-captioned
matter is accepted pursuant to Title 28 United States Code @
636(b) (1).

REPORT AND RECOMVENDATI ON
LOVEGREEN, United States Magi strate Judge.

Before ne is defendant's, Texas Bank of Commrerce ("TBC'), notion
to dismss for lack of in personam jurisdiction and failure to
state a claim upon which relief can be granted pursuant to
Fed. R Cv.P. 12(b)(2) and (6) respectively. Plaintiff, Stephen M
Barry ("Barry") brought this suit seeking to naintainit as a cl ass
action and nmaki ng clains all egi ng the defendants violated the Truth
in Lending Act, 15 U S.C @ 1601 et seq., and various state
consuner protection |aws and for restitution. The class has yet to
be certified.

This matter has been referred to nme for prelimnary review,
findings and recomrended disposition. 28 U S.C. @636(b)(1)(B);
Local Rule of Court 32(c). For the follow ng reasons, | recomrend
defendant’'s notion to dismss pursuant to Fed. R Gv.P. 12(b)(2) be
granted, as this Court l|acks in personam jurisdiction over Texas
Bank of Commerce. Consequently, | reconmend that the defendant's
nmotion to dismss pursuant to Fed. R Cv.P. 12(b)(6) be denied
Wi t hout prejudice to being raised again, as it is noot under the



ci rcunst ances.
Fact s

On Decenber 22, 1993, Barry, a resident of Massachusetts, entered
into a nortgage agreenent with B First Residential Corporation ("B
First"), a Rhode Island corporation, for the refinancing of his
Massachusetts resi dence. The nortgage was cl osed i n Massachusetts.
In conjunction with this transaction, B First issued Barry a Truth
in Lending Act ("TILA") disclosure statenment and a HUD-1 settl enent
st at enent . Barry alleges that the TILA disclosure statenent
i mproperly excluded fromthe "finance charge"” and included in the
"“anmount financed" a $45 courier fee for transportati on of docunents
inviolation of TILA 15 U S.C. @1601 et seq., and various state
consuner protection laws. Barry clains that TBC, a national banking
associ ation organi zed and headquartered in Texas, is liable for
t hese violations as an assignee of his nortgage |oan. The nature
of TBC s status is not entirely clear, but the bank was invol ved at
sone level in a nunber of highly conplex nortgage purchase
agreenents with a nunber of other entities.

On March 9, 1993, B First entered into an agreenent wth Kidder
Peabody Mortgage Capital Corporation ("KPMCC') to which TBC was not
a party and under which KPMCC agreed to purchase nortgages
originated by B First on an on-going basis and then sell the
assenbl ed nortgages back to B First or its designee at a specified
prem um (the "KPMCC Repo Transaction No. 1"). TBC then entered
into a separate custodial agreenent (the "KPMCC Custodi al
Agreenent”) with B First and KPMCC under which TBC agreed to have
t he nort gages covered by the KPMCC Repo Transaction No. 1 assigned
to it as "custodian or trustee". The nortgage |oan nade to Barry
on Decenber 22, 1993 was anpong the nortgages assigned to TBC in
connection with KPMCC Repo Transaction No. 1.

The KPMCC Custodial Agreenent required TBC to take custody of
certain specified nortgage docunments, not including the TILA
disclosure and HUD-1 statenents, at its Houston, Texas
headquarters. It also required TBC to take legal title to the
nort gage | oans for the benefit of KPMCC as an agent and bail ee and
custodi an of KPMCC. One of the purposes of TBC taking such | egal
title was to perfect a security interest in the nortgage | oans for
KPMCC to the extent B First was deenmed to have pl edged t he nortgage
| oans in connection with the repurchase agreenent.

On March 10, 1994, KPMCC sold certain of the nortgage |oans
purchased fromB First, including the Barry | oan, back to B First
whi ch, on the sane day, sold certain nortgage |oans, including
Barry's, to CC Mortgage Conpany, L.P. ("CC Mortgage”). Pursuant to
an agreenent dated March 1, 1994, anong KPMCC Mortgage Servicing
Acquisition Corporation d/b/a National Mortgage Corporation
("National") and CC Mortgage, to which TBC was not a party, KPMCC
agreed to purchase nortgages owned by CC Mrtgage on an ongoi ng
basis and then sell the assenbl ed nortgages back to CC Mortgage or
its designee at a specified premum (the "KPMCC Repo Transaction



No. 2").

As wi th KPMCC Repo Transaction No. 1, TBC entered into a custodi al
agreenent with the seller and purchaser of the nortgages that
simlarly required TBC to take assi gnnent of nortgages governed by
the KPMCC Repo Transaction No. 2 as an agent and bailee and
custodian of KPMCC, including for the purpose of perfecting a
security interest for KPMCC (t he "Second Custodi al Agreenent"). TBC
al so took custody of the certain nortgage docunents, not including
the TILA disclosure and HUD-1 statenents, at its Houston
headquarters. The Barry nortgage then remained with TBC under the
Second Custodi al Agreenent.

In July, 1994 KPMCC sold back to CC Mortgage certai n nortgages,
including the Barry nortgage. On the sane day, CC Mortgage sold
t hese nortgages to Fund Anerica Investors Corporation Il ("Fund
America") which, on the sane day, sold themto a trust, the trustee
of which was State Street Bank and Trust Co. ("State Street"). The
trust offered for purchase securities backed by the nortgages it
had acquired. TBC entered into a new custodi al agreenent with CC
Mortgage, State Street and National, under which it again took
assignment as agent and bailee of State Street from Fund Anerica
and retained custody of the nortgage docunents at its Houston
headquarters (the "Fund Anerica Custodi al Agreenent").

Barry clains that the assignments to TBC under the custodial
agreenents subject the bank to Iliability for the alleged
m srepresentations in the TILA disclosure statenents. TBC has
noved to dism ss these clains on the grounds that this Court | acks
in personam jurisdiction over it (Fed. RCv.P. 12(b)(2)) and
alternatively, that Barry has failed to state clainms upon which
relief can be granted (Fed. R Civ.P. 12(b)(6)).

Di scussi on
|. Fed.R Giv.P. 12(b)(2) Standards and Met hods of Adjudication

[1][2] Generally, due process dictates that in order for a party,
absent fromthe territory of the forum to be subject to the forum
court's in personam jurisdiction, he nust have certain m ninum
contacts with the forum”such that the mai ntenance of the suit does
not offend 'traditional notions of fair play and substanti al
justice." " International Shoe Co. v. Washington, 326 U.S. 310,
316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945) (quoting MIIliken v.
Meyer, 311 U. S. 457, 463, 61 S.Ct. 339, 343, 85 L.Ed. 278 (1940),
reh'g denied, 312 U.S. 712, 61 S.C. 548, 85 L.Ed. 1143 (1941)).
The United States Court of Appeals for the First Grcuit has
del i neat ed t hree standards by which courts nmay determ ne notions to
dismiss for Jlack of in personam jurisdiction pursuant to
Fed. R Civ.P. 12(b)(2). Boit v. Gar-Tec Products, Inc., 967 F.2d
671, 675-77 (1st Cir.1992). Under each of these standards, "the
plaintiff has the burden of showing that jurisdiction exists,"”
regardl ess of the nature of the proceedings or the form of the
proffers. Id. (quoting Ealing Corp. v. Harrods Ltd., 790 F. 2d 978,
979 (1st Cir.1986)).



[3] The prinma facie standard permts the court "to consider only
whet her the plaintiff has proffered evidence that, if credited, is
enough to support findings of all facts essential to personal
jurisdiction.”™ Boit, 967 F.2d at 675. To make this show ng, the
plaintiff cannot sinply rest upon the pleadings but nust make
affirmati ve proof of specific facts supportive of the court's
jurisdiction. Id. 1In enploying this analysis, the court acts not
as a factfinder, but instead, as it would in the summary judgnment
context. Foster-MIller, Inc. v. Babcock & WIcox Canada, 46 F.3d
138, 145 (1st GCir.1995). Thus, the court nust accept plaintiff's
(properly docunented) evidentiary proffers as true in determning
t he adequacy of the prima facie jurisdictional show ng. Id. A
denial of a defendant's notion to dismss for |ack of persona
jurisdiction based on the prima facie standard is in effect a
reservation of the ultimate determ nation of the jurisdictiona
issue until trial. Boit, 967 F.2d at 676.

[4] In the alternative, the court nmay enploy a preponderance of
t he evidence standard when it

determines that in the circunstances of a particular case it is
unfair to force an out-of-state defendant to i ncur the expense and
burden of a trial on the nerits in the local forumwthout first
requiring nore of the plaintiff than a prima facie show ng of
facts essential to in personam jurisdiction. A court may so
determ ne, for exanpl e, when the proffered evidence is conflicting
and the record is rife with contradiction or when a plaintiff's
affidavits are "patently incredible" ..

Id. In doing so, the court "hears and determ nes the notion to
di sm ss before trial," Fed.R Cv.P. 12(d), considers all relevant
evi dence submtted by the parties and makes all factual findings
necessary to disposition of the nmotion. 1d. This nethod nust be
used with care however, for if a court makes pre-trial findings by
a preponderance of the evidence standard, troubling issues nmay
arise as to whether "issue preclusion” or "law of the case" wll
| ater preclude a party from asserting facts contrary to what was
previously found by the court. 1d. at 677.

[5] In sonme cases, where the assertion of jurisdiction contains
i ssues of fact conmmon to the nmerits of the case, the possibility of
preclusion renders use of the preponderance of the evidence
standard i npracticable, while the possibility of permtting a case
based on dubious personal jurisdiction to proceed past the
pl eadi ngs stage makes the use of the prim facie standard
unr easonabl e. Foster-MIler, 46 F.3d at 146. Under these
ci rcunstances, a court may utilize an internedi ate standard wher eby
it allows an evidentiary hearing but only determ nes whether "the
plaintiff has shown a |ikelihood of the existence of each fact
necessary to support personal jurisdiction.” Boit, 967 F. 2d at 677.

When a court uses this third nethod, as when it uses the first

nmet hod and denies a notion to dismss because the plaintiff fails

to make a prima facie showi ng, a denial of the notion to dismss
is an inplicit deferral wuntil trial of the final ruling on
jurisdiction. Unlike the first and |like the second nethod, the

third nmethod involves factfinding rather than nmerely meking a



ruling of lawregarding the sufficiency of the evidence to present
a fact question. Like the first and unli ke the second nethod,
however, the third nethod avoids potentially troubling issues of
"issue preclusion” or "law of the case"” (at |east when the court
deni es the notion) because a determ nati on by such an internedi ate
standard--like a determnation on a "likelihood of success”
standard applied to a notion for prelimnary injunction ... does
not purport to be a finding by the sane standard on the sane i ssue
as wll be decided at trial.

Id. at 678. Going a step further, when the court grants a notion
to dism ss under this internedi ate standard, thereby determ ning
that the plaintiff has not shown the |likelihood of the existence of
each fact necessary to personal jurisdiction, its findings are al so
not binding through the "law of the case" or "issue preclusion”
doctrines, just as findings within denials of notions for
prelimnary injunction based on the "likelihood of success”
standard are not binding. Cf. Meineke D scount Muffler v. Jaynes,
999 F.2d 120, 123 n. 3 (5th G r.1993) (ruling that denial of
request for prelimnary injunction is not binding as the "law of
the case"); Berrigan v. Sigler, 499 F.2d 514, 518 (D.C Cr. 1974)
("The decision of a trial or appellate court whether to grant or
deny a prelimnary injunction does not constitute |aw of the case
for the purposes of further proceedings and does not limt or
preclude the parties fromlitigating the nerits...."); Travelers
Ins. Co. v. Wstridge Mll Co., 826 F.Supp. 289, 293 n. 2
(D. M nn.1992) (sane), aff'd, 994 F.2d 460 (8th Cir.1993);
Consuners Union of U S., Inc. v. New Regina Corp., 664 F. Supp. 753,
760 (S.D.N.Y.1987) (holding that rulings that deny prelimnary
relief for want of a clear and strong showing on the nerits do not
trigger "law of the case" consequences); Walt D sney Productions
v. Filmtion, 628 F.Supp. 871, 879 (C. D. Cal.1986) (stating that
apprai sal of the "likelihood of success" standard is not a final
decision on the nerits). The First Circuit has recognized the
possibility of dismssal under the internediate standard but has
cautioned that such dism ssals will be rare. Foster-MIler, 46 F.3d
at 148.

[6] In this case, use of the internediate standard is warranted.
The parties' initial subm ssions raised nore questions regarding
personal jurisdiction over TBC than they answered. Thus, nore
detail ed proffers of evidence and findi ngs thereon were needed. In
t he context of TBC s 12(b)(2) notion, the parties were debating the
extent to which the assignnments of nortgages to TBC as custodi an
and trustee anobunted to an actual assignnment of full ownership
rights in the nortgages. This issue is also relevant to TBC s
potential liability under the Truth in Lending Act as an assi gnee.
See 15 U S.C. @1641(a). Wshing to avoid the potential troubling
consequences of nmaking findings under the preponderance of the
evi dence standard, | opted for the |ess burdensone internediate
st andar d. In doing so, | took heed of First Circuit warnings
regarding the use of this nethod and provided the parties with
notice of my selection of the internediate standard on April 4,
1995 and all owed themto nmake further subm ssions through May 15,
1995.



It is worth noting that Barry conplains in his January 30, 1995
initial response in opposition to TBC s notion to dismss that
di sposition of the notion should be deferred until nore discovery
coul d be conpl eted. Specifically, he conplains of certain discovery
requests propounded to TBC that in his opinion, were answered
inconpletely or were inappropriately objected to. The First
Circuit has cautioned that when the court enpl oys the preponderance
of the evidence or internediate standards, parties should be
provided with reasonable access to discovery, Foster-MIler, 46
F.3d at 148, and requests to defer ruling on 12(b)(2) notions to
di sm ss pendi ng further di scovery shoul d be honored, Boit, 967 F. 2d
at 680-81. However, as the following procedural chronol ogy
indicates, Barry had anple tinme to pursue what he considered
i nconpl ete di scovery responses by TBC and did not.

TBC s notion to dismss was fil ed Novenber 28, 1994, and accordi ng
to Barry, he did not receive the discovery responses in question
until January 27, 1995. He thereafter filed his opposition to the
nmotion to dism ss on January 30, 1995 which requested a ruling on
the notion be deferred pending conpletion of discovery. On
February 22, 1995, TBCfile a reply nmenorandumarguing, inter alia,
agai nst the need to defer disposition of the notion to allow for
further discovery. The notion to dismss was then referred to ne
on February 28, 1995. Oal argunent was heard on the notion on
April 4, 1995, and the next day | issued an order notifying the
parties of my intention to enploy the internediate standard and
allowing themto and including April 28, 1995 to submt further
evi dence regarding the Court's personal jurisdiction over TBC
Barry subm tted further evidence purporting to show TBC s status as
a full assignee of the nortgages in question. Thereafter, upon
TBC s request, | granted the parties to and including May 15, 1995
to submt further evidence related to Barry's |atest subm ssions.

[7] A review of the docket in this case reveals that despite the
extended period from Barry's initial conplaint, regarding TBC s
al | eged i nconpl ete di scovery responses, on January 30, 1995, to the
final date for submssions on My 15, 1995 Barry nade no
additional efforts to conpel TBC to respond nore fully to the
di scovery requests in question. Barry filed no notions to conpel
TBC s responses to these requests in the nore than three nonths
between his initial objection and the May 15 cut-off date and
t herefore, cannot be heard nowto conplain that he did not have the
proper information at his disposal to oppose TBC s notion to
dismss. It isthe plaintiff's burden to denonstrate the existence
of personal jurisdiction over TBC, Boit, 967 F.2d at 674-74, and
that burden extends to require the plaintiff, not the court, to
t ake reasonabl e nmeasures to garner the evidence he needs to carry
t his burden. Consequently, at this stage, Barry's argunents will be
j udged based on the evidence he has sought and provided to the
Court, and the notion will be decided on the record as it currently
st ands.

As one last prelimnary issue, Barry objects to the Court's
consi deration of the Affidavit of Susan Needham (" Needhani'), a Vice



President and Trust O ficer of TBC, on the grounds that it does not
conply with Fed. R Civ.P. 56(e)'s requirenents that it be based on
per sonal know edge and that sworn or certified copies of all papers
referred to therein be attached thereto. Needhamdoes state in the
affidavit that she is famliar with the matters presented therein
based on personal know edge or her exam nation of TBC files.
(Needham Aff. # 2.)

First, this notion is not made pursuant to Rule 56 and therefore,
subpart (e) of that rule does not apply to this 12(b)(2) notion.
Second, TBC attaches the three custodi al agreenents that defineits
duties as an assignee as custodian and trustee under those
agreenents to the Needham Affidavit. Attachnment of the KPMCC Repo
Transactions Nos. 1 and 2 and the Fund Anmerica Transaction
agreenent referred to in the affidavit would be superfluous, as
t hose docunents have not been argued to be at all relevant to the
i ssues before the Court. Third, this Court has historically
accepted affidavits in which the affiant testified to facts found
in various docunments based on his or her review of those documents.
The bul k of the relevant testinony in Needham s affidavit rel ates
to TBC s status as an assi gnee as a custodi an and trustee under the
cust odi al agreenents and tracks | anguage found i n t hose agreenents.
Thus, thereis little harmin relying on these assertions. Lastly,
as is discussed infra, for purposes of the 12(b)(2) notion, | have
assunmed that Barry's contention that TBC is an assignee with ful
ownership rights is correct. Therefore, any assertions by Needham
regarding these assignnments to the contrary have not been
considered in this opinion.

[I. Personal Jurisdiction

[8][9] The defendant's notion to dism ss pursuant to Fed. R Civ. P.
12(b) (2) shoul d be granted, as this Court does not have i n personam
jurisdiction over TBC. Wlere a federal court has subject matter
jurisdiction over an action pursuant to a federal statute, it may
exert personal jurisdiction over the defendant in one of two ways:
pursuant to an express authorization for nati onwi de service in the
federal statute, or pursuant to the long armstatute of the state
in which the court sits. See United Elec. Wrkers v. 163 Pl easant
Street Corp., 960 F.2d 1080, 1085-86 (1st Cir.1992). If the federal
statute does not provide for nationw de service, then, persona
jurisdiction is governed by the forum state's long arm statute.
See Lorelei Corp. v. County of Guadalupe, 940 F.2d 717, 720 (1st
Cr.1991). TILA 15 U S. C @ 1601 et seq., the federal statute
sued upon in the present case does not provide for nationw de
service of process. Bernard v. Richter's Jewelry Co., 53 F.R D
606, 607-8 (S.D.N. Y.1971). Thus, ny attention turns to the Rhode
Island long-arm statute, R 1.Gen.Laws @ 9-5-33, [FNl] which
aut hori zes personal jurisdictionto the fullest extent permtted by
the United States constitution. Al neida v. Radovsky, 506 A.2d
1373, 1374 (R 1.1986). As a result, | need only determ ne whet her
personal jurisdiction over TBC conports with the strictures of the
due process cl ause of the Fourteenth Arendnent to the United States
Consti tution. Levinger v. Mtthew Stuart and Co., Inc., 676



F. Supp. 437, 439 (D.R1.1989).

FN1. The Rhode Island | ong arm statute provides:

Every foreign corporation, every individual not a resident of
this state ... and every partnership or associ ation, conposed
of any person or persons, not such residents, that shall have
t he necessary m nimumcontacts with the state of Rhode I sl and,
shall be subject to the jurisdiction of the state of Rhode

Island ... in every case not contrary to the provisions of the
constitution or laws of the United States. R I.Gen.Laws @9-
5- 33.

Due process requires only that in order to subject a defendant to
a judgnent in personam if he be not present within the territory
of the forum he have certain mninmmcontacts with it such that
t he mai ntenance of the suit does not offend "traditional notions
of fair play and substantial justice."

I nt ernati onal Shoe Co. v. Washington, 326 U. S. at 316, 66 S.Ct. at
158 (quoting MIIliken v. Myer, 311 U S. at 463, 61 S.Ct. at 343).

The application of [the m nimumcontacts] rule will vary with the
quality and nature of the defendant's activity, but it is
essential in each case that there be sonme act by which the
def endant purposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking the
benefits and protections of its |aws.

United Elec. Workers v. 163 Pleasant Street Corp., 960 F.2d at
1088 (quoting Hanson v. Denckla, 357 U S. 235, 253, 78 S.Ct. 1228,
1240, 2 L.Ed.2d 1283, reh'g denied, 358 U S. 858, 79 S.Ct. 10, 3
L. Ed. 2d 92 (1958)).

Thi s "purposeful availnent” requirenent ensures that a defendant

will not be haled into a jurisdiction solely as a result of

"random " "fortuitous," or "attenuated" contacts, or of the

"unilateral activity of another party or a third person.”

Jurisdiction is proper, however, where the contacts proxi mately

result from actions by the defendant hinself that create a

"substantial connection”™ with the forum State.

Burger King v. Rudzew cz, 471 U S. 462, 475, 105 S. Ct. 2174, 2183,
85 L. Ed. 2d 528 (1984) (citations omtted). Further, "a defendant's
' conduct and connection with the forumState [nust] [be] such that
he shoul d reasonably anticipate being haled into court there.' "
Id. at 474, 105 S.Ct. at 2183 (quoting Wrl d-Wde Vol kswagen Cor p.
v. Wodson, 444 U. S. 286, 297, 100 S.Ct. 559, 567, 62 L.Ed.2d 490
(1980)) .

[10] In analyzing the mnimm contacts rule, courts have
recogni zed two types of jurisdiction: specific and general.
Specific in personam jurisdiction is said to exist if the suit
arises out of or relates to the defendant's contacts with the forum
state. Gater v. EIi Lilly & Co., 744 F.2d 213, 215 (1st
Cir.1984). |If so, then specific in personam jurisdiction my be
found based on the rel ati onshi p anong t he defendant, the forum and
the litigation. Id. GCeneral in personamjurisdictionis saidto
exi st where a defendant has such conti nuous and systemati c contacts
with the forumthat bringing himinto court on any matter, whether



arising out of those contacts or not, does not offend the
I nternati onal Shoe due process standard. Helicopteros Nacional es
de Colonbia, S.A v. Hall, 466 U S. 408, 414 n. 9, 104 S.Ct. 1868,
1872 n. 9, 80 L.Ed.2d 404 (1984); dater v. Eli Lilly & Co., 744
F.2d at 216.

A. Specific Jurisdiction
[11] The exercise of specific in personam jurisdiction is

i nappropriate "whenever the connection between the cause of action
and the defendant's forum state contacts seens attenuated and

indirect. Instead, the defendant's in- state conduct nust forman
"inmportant, or [at least] material, elenent of proof' in the
plaintiff's case.” United Elec. Wrkers v. 163 Pleasant Street

Corp., 960 F.2d at 1089.

[12][13] M ndful of these cautions, the United States Court of
Appeals for the First GCrcuit has enunciated a tripartite test to
determ ne whether specific in personamjurisdiction exists:

1. The claimunderlying the litigation nmust directly arise out of,

or relate to, the defendant's forumstate activities.

2. The defendant's in-state contacts nust represent a purposef ul

avai |l nent of the privilege of conducting activities in the forum

state, thereby invoking the benefits and protections of that
state's | aw and maki ng t he def endant’' s i nvol untary presence before

the state's courts foreseeabl e.

3. The exercise of jurisdiction nust be reasonable.

| d. It is the naned class representative, Barry, whose clains
must satisfy this test in order for the Court to have persona
jurisdiction over TBCin this action. See Calagaz v. Cal hoon, 309
F.2d 248, 253 (5th Cir.1962); Selman v. Harvard Medi cal School, 494
F. Supp. 603, 613 n. 6 (S.D.N.Y.), aff'd, 636 F.2d 1204 (2nd
Cir.1980); Local 15 of Ind. Wrkers v. International Bro. of Elec.
Wor kers, 273 F. Supp. 313, 317 (N.D. I nd.1967). Cf. Zi nmerman v. HBO
Affiliate Goup, 834 F.2d 1163, 1169 (3rd Cir.1987) (holding
di sm ssal of case prior to class certification was appropriate
where nanmed class representative did not have viable cause of
action).

Barry argues that "[TBC] has 'purposefully directed efforts
toward Rhode Island by acquiring interests in nunerous notes and
nort gages that were executed in Rhode |Island and/ or are secured by
Rhode | sl and property” and i s thus subject to personal jurisdiction
inthis forum (Pl.'s Response to TBCs Mdt. to Dismiss ("Pl.'s
Resp.") at 9.) He cites a nunber of cases for the proposition that
"[1]t 1s constitutionally perm ssible to subject an out-of- state
business to jurisdiction based on its ownership of an interest in
real estate within the jurisdiction.” (Pl.'s Resp. at 9 (citing,
inter alia, Zartolas v. N senfeld, 184 Conn. 471, 440 A 2d 179,
180-81 (1981); Crestnont Fed. S & L Ass'n v. Clock Tower Vista
Assoc., 1991 W 112355 *2, 1991 Conn.Super. LEXIS 1386, at *5
(Conn. Super.1991); Newran v. 1st 1440 Investnent, Inc., 1990 W
125369 *3, 1990 U.S.Dist. LEXIS 10989, at *7-*8 (N.D.111.1990)).



In Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L. Ed. 2d 683
(1976), the United States Supreme Court held that the m ninum
contacts standard elucidated in International Shoe governed the
exerci se of jurisdiction over a non-resident defendant based on his
or her ownership of property or an interest in property located in
the forum 1d. at 207, 97 S.C. at 2581. That is not to say that
the existence of the property in the forum may not in sone
ci rcunst ances provi de t he necessary contacts between the forum the
defendant and the litigation. Id. Wen clains to the property
itself are the source of the wunderlying dispute between the
parties, the forum in which the property is |ocated would nost

likely have jurisdiction. | d. However, where the property is
conpletely unrelated to the plaintiff's cause of action, the
presence of the defendant's property in the forumwll not alone
support the exercise of jurisdiction. Id.

[14] In the present case, the parties hotly dispute whether TBC
owns an interest in the nortgage secured by Barry's real property
and the note therewith which gives rise to his clainms. Assum ng,
wi t hout deci ding, for purposes of this point that TBC owns such an
interest, Barry's property, securing the nortgage that his clains
arise from is not located in this forum Rhode Island, but instead
is located in Massachusetts. (Anended Conplaint # 17.) Thus, any
ownership interest that TBC may arguably have in this property is
not a contact with Rhode Island and therefore cannot provide the
basis for specific in personamjurisdiction over TBCin this forum
Mor eover, ignoring the facts that Barry i s a Massachusetts resi dent
and his loan closed in that state, whether or not the |oan
originated in Rhode Island is irrelevant, as the wunilateral
activity of parties other than the non-resident defendant cannot
satisfy the requirenent of the defendant's contact with the forum
state. Burger King Corp. v. Rudzewicz, 471 U S. at 474, 475, 105
S.C. at 2183, 2184. Here, there is no evidence to suggest that
TBC had anything to do with the origination of this [oan. Thus, B
First's origination of the loan in Rhode Island is irrelevant to
TBC s contacts with the state. Consequently, there is no basis for
the exercise of specific in personamjurisdiction over TBC.

B. Ceneral jurisdiction

[ 15] [ 16] The general jurisdiction standard, requiring continuous
and systematic contacts, is considerably nore stringent than the
standard for specific jurisdiction which is satisfied upon a
showi ng of mninmal contacts alone. Donatelli v. National Hockey
League, 893 F.2d 459, 463 (1st Cir.1990). TBC points to its dearth
of direct contact with Rhode Island, stating that TBC (1) is
nei ther chartered nor authorized to conduct banking operations in
Rhode |sland; (2) does not have any branch, office, real property
or tel ephone listing in Rhode Island nor any banki ng personnel that
are based in or travel regularly to Rhode Island; (3) does not
advertise in Rhode Island; and (4) does not enter into contracts
in Rhode Island. (Needham Aff. ## 41-44.) Barry instead focuses
on TBC s interaction wi th Rhode Island custoners and onits role in
t he secondary nortgage narket. He points out that TBC currently:



(1) has outstanding |oans to twenty four customers wth addresses
in the State of Rhode Island, totaling $134, 035; (2) holds
deposits fromtwenty six custonmers in the State of Rhode Isl and,
totaling $514,727; and (3) manages nine brokerage accounts for
persons or entities with addresses in Rhode Island. (TBC s
Responses to Interrogs. Nos. 1, 5, 6.) However, these contacts are
irrelevant to the discussion of personal jurisdiction because "it
is contact with the state, and not its residents, that is
pertinent." Russo v. Sea World of Florida, Inc., 709 F. Supp. 39,
42 (D. R 1.1989) (citing Helicopteros, 466 U S. at 417, 104 S.Ct. at
1873). As noted above, TBC has no branches and does not solicit
banki ng busi ness in Rhode Island, therefore these |oans, deposits
and brokerage accounts are irrelevant contacts with residents of
Rhode Island and not the state itself.

Barry next argues that TBC s status as assi gnee of 138 nortgages
secured by real property located in Rhode |Island provides
sufficient contacts with Rhode Island for this court to exercise
general personal jurisdiction over TBC. Barry contends that TBC
"has ownership interests [in] or title to" the nortgages. (Pls.’
Subm ssion of Further Evidence at 2.) In support of this
contention, he points to the recorded assignnment of his own
nortgage to TBC as "custodi an or trustee"” (Amended Conpl aint, Ex.
D). TBC counters that this assignnment, as part of the origina
repo transacti on between KPMCC and B First, served only to make TBC
a custodi an or bailee of the nortgages in question and provi ded TBC
with no right of ownership whatsoever. However, this dispute need
not be resol ved for purposes of this Rule 12(b)(2) notion, because
as noted above, the court in Shaffer v. Heitner, 433 U S. 186, 97
S.C. 2569, 53 L.Ed.2d 683 (1976), held that the International Shoe
m ni mumcont acts standard governs t he exerci se of jurisdiction over
a person based on his or her ownership of property in the forum
Id. at 207, 97 S.C. at 2581. \Wiere the property is conpletely
unrelated to the plaintiff's cause of action, the presence of the
defendant's property in the forum will not alone support the
exercise of jurisdiction. 1d. Such is the case here where the 138
nor t gages secur ed by Rhode I sl and property are unrelated to Barry's
cl ai ms which are the only ones properly consi dered by the Court for
pur poses of this jurisdictional analysis, as he is the named cl ass
representative. See cases cited supra at 73. Assunming wthout
deciding that TBC did receive sonme ownership rights in the
nor t gages secur ed by Rhode I sl and property, TBC s contacts with the
State of Rhode Island based on its purported interest in those
nor t gages nust still be judged under the International Shoe m ni num
contacts standard, Shaffer v. Heitner, 433 U. S. at 207, 97 S.C. at
2581, requiring continuous and systematic contacts in the general
jurisdiction context. Helicopteros Naci onal es de Col onbia, S. A V.
Hall, 466 U.S. at 414 n. 9, 104 S . C. at 1872 n. 9; dater v. H
Lilly & Co., 744 F.2d at 216.

Barry points to notions and supporting nenoranda filed in two
cases pending in the United States Bankruptcy Court for the
District of Rhode Island as evidence of TBC s contacts w th Rhode
| sl and. Those notions denom nate TBC as "custodi an or trustee,



assignee of B First Residential Corporation ..., secured creditor”
and seek relief fromthe Bankruptcy Code's autonmatic stay existing
pursuant to 11 U S.C. @362 in order to pernit TBC to exercise the
power of sale contained in two nortgages secured by Rhode Island
property. (Pl's." Subm ssion of Further Evidence, Exs. A C)
These two acts by no means anount to "continuous and systematic”
contacts with Rhode Island such that jurisdiction can be properly
exercised by this Court over TBC. Case |aw defining "continuous
and systematic" in the context of interstate sales and in relation
to a defendant's total sales is instructive here.

The "conti nuous and systematic" requirenment has been characteri zed
as being satisfied when the defendant's forum contacts are
"extensive and pervasive." Ronmann v. Cei ssenberger Mg. Corp., 865
F. Supp. 255, 260 (E.D.Pa.1994). "These contacts nust be 'so
substantial and of such a nature as to justify suit against [the
defendant] on causes of action arising from dealings entirely
distinct fromthose activities." "™ Charleswrth v. Marco Mg. Co.,
878 F. Supp. 1196, 1201 (N.D.Ind. 1995) (quoting International Shoe,
326 U.S. at 318, 66 S.C. at 159). In Charlesworth v. Marco Mg.
Co., 878 F. Supp. 1196, the defendant had no facilities, enployees,
phone listing or bank account in the forum |Id. at 1201. It was
not registered to do business and did not advertise there. Its
only contacts with the forumwere that a former sales agent |ived
there and 0.28%0.36% of its annual sales occurred there through

i ndependent distributors. I1d. The court stated that "the lawis
clear that such sales give rise to general personal jurisdiction
only where the anobunt of sales is 'significant' " and concl uded

that the defendant's in- forum sales and contacts were not
significant such that personal jurisdiction over the defendant
exi st ed. |d. 1201-02.

Li kewi se, other courts have held that no general in personam
jurisdiction exists were the defendant's in-forumsal es are | ow and
there is no direct solicitation in the forum See Romann v.
Cei ssenberger Mg. Corp., 865 F.Supp. at 261 (finding no
"continuous and systematic" contacts where only two to four percent
of the defendant's annual sales were in the forumand defendant did
not advertise or pronote its product there); Mdern Mailers, Inc.
v. Johnson & Quin, Inc., 844 F.Supp. 1048, 1054 (E.D.Pa.1994)
(finding no "continuous and systemati c" contacts where only 0. 5% of
defendant's total sales were in the forum and defendant's
sal espersons did not regularly solicit business there, and citing
other simlar cases). These cases can be anal ogi zed to t he present
one and conpel a simlar concl usion.

During the relevant period, the 138 Rhode |sland nortgages that
TBC took assignnent of as custodian or trustee in nortgage
repurchase or securities transactions represented | ess than . 33%of
its overall nortgage repurchase and securities business. (TBC s
Responses to Interrogs. No. 2.) In addition, there 1is no
i ndication that TBC solicited the assi gnnent of these nortgages in
Rhode Island, as none of the custodial agreenents were negoti ated
or executed in Rhode Island. (Needham Aff. ## 20, 25, 33.)



Mor eover, the two Rhode Island contacts that Barry points to, the
bankruptcy notions, were not of a substantial nature. There is
evidence in the record that National, not TBC initiated and
controlled the bankruptcy notions at issue. Attorneys fromthe
local lawfirmhandling these matters submtted affidavits stating:
t hat they had been retai ned and paid by National for the purpose of
commenci ng the forecl osure proceedi ngs at issue in the bankruptcy
notions; that National had requested the nortgages be forecl osed
in the nane of TBC, and that they had no conmuni cations with TBC
with regard to the foreclosures. (Lovel I Aff. ## 3, 6, 7,
Antonel I'i Aff. ## 3, 6, 7.) TBC additionally states that no one at
its Houston, Texas headquarters knew of the foreclosures. (Supp.
Needham Aff. # 10.) Further, TBC woul d not receive nor retain the

proceeds of any foreclosure proceedings; rather, they would be
sent directly to National who would forward them mnus fees, to
t he nortgage owner. ld. # 11. Clearly then, in the schene of

TBC s extensive nortgage repurchase and securities business, these
two bankruptcy proceedings are not "significant™ or "extensive or
pervasive" such that they nmay be considered "continuous and
systematic" contacts with the State of Rhode |Island. Moreover, the
attenuat ed nature of TBC s contact to the bankruptcy proceedings is
not an exanple of purposeful contact by TBC that "creates a
"substantial connection with the forum State.” Burger King v.
Rudzewi cz, 471 U. S. at 475, 105 S.Ct. at 2184. These facts may
ultimately go a | ong way towards showi ng that TBC has interests in
t hese nortgages nore significant than sinply that of a custodian or
bai | ee, but they do not on their own establish the m ni numcontacts
required for the exercise of general in personamjurisdiction over
TBCin this forum Consequently, the plaintiff has failed to show

a likelihood of the existence of facts necessary to support
personal jurisdiction under the Boit internediate standard. As a
result, TBCs notion to dismss for lack of in personam

jurisdiction should be granted.
Concl usi on

For the reasons stated, | recommend defendant's notion to dism ss
pursuant to Fed. R CGv.P. 12(b)(2) be granted, and the defendant's
nmotion to dismss pursuant to Fed. R Cv.P. 12(b)(6) be denied
wi t hout prejudice as noot.

Any objection to this Report and Reconmendati on nust be specific
and nust be filed with the Cerk of Court within ten (10) days of
its receipt. Rule 32, Local Rules of Court; Fed.R GCv.P. 72(b).
Failure to file specific objections in a tinely manner constitutes
a waiver of the right to review by the district court. Uni ted
States v. Val enci a-Copete, 792 F.2d 4 (1st G r.1986); Park Mot or
Mart, Inc. v. Ford Motor Co., 616 F.2d 603 (1st Cir.1980).

July 14, 1995.



