UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

TONER VENTURES, | NC.,
Pl aintiff,

v. : CA 03-086S

TOW OF CUMBERLAND and
CUMBERLAND ZONI NG BOARD OF REVI EW
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

This is an action for judicial review of a zoning board' s
decision to deny perm ssion for the construction of a
t el ecommuni cations tower. See 47 U S.C. 8§ 332(c)(7)(B)(v) (2004)
(providing a federal cause of action to a person adversely
affected by a state or |ocal decision that violates the
Tel ecomuni cati ons Act of 1996 (“TCA”)). Before the court is
Plaintiff’s Mtion for Summary Judgnent (Docunent #20) (“Mtion
for Summary Judgnment” or “Mdtion”). The Mtion has been referred
to me for prelimnary review, findings, and recomended
di sposition pursuant to 28 U.S.C. 8 636(b)(1)(B) and D.R I. Local
R 32(a). For the reasons stated below, | recomend that the
Motion be denied in part and granted in part.

Facts

Plaintiff Tower Ventures, Inc. (“Plaintiff”), is engaged in
t he busi ness of identifying and acquiring appropriate sites for
t he devel opnment of wireless tel ecommunications facilities. See
Joint Stipulation of Undi sputed Facts (Docunent #22) (“JSUF’) 91
1, 4. Its business also includes the construction of such
facilities for use by wirel ess tel ecomruni cati ons providers,
i ncludi ng providers of wireless tel ephone services. See id. T 4.
Plaintiff identified an area in the Town of Cunberland, Rhode



I sl and (the “Town”), where there is a substantial |ack of
coverage for several wreless providers, including Cellco
Partnership d/b/a Verizon Wreless (“Verizon Wreless”) and AT&T
Wreless. See JSUF 1 7. The area is around Route 120 and Route
114, which are heavily traveled thoroughfares. See id. | 8.
Both Verizon Wreless and AT&T Wrel ess have significant coverage
gaps in this area. See id.

Plaintiff identified a parcel of land in the Town | ocated at
20 Mayflower Drive as a location which would fill these gaps in
W rel ess coverage. See id. The 20 Mayflower Drive property is
within a zoning district where anong the permtted uses are
“Wreless transmtting and receiving antennae.” 1d. 1 9 (quoting
id., Attachnent (“Att.”) A (Town of Cunberl and Rhode I sl and
Zoni ng Ordi nance (“Zoning Ordi nance”) at 23). The maxi num hei ght
al l oned by the Zoning Ordinance in the zoning district in which
20 Mayflower Drive is located is 35 feet. See id. Y 10.
However, the Zoning Ordinance permts the Cunberland Zoni ng Board
of Review (the “Board”) to grant variances fromthe height
l[imtation if the petitioner can denonstrate an inability to co-
| ocate on existing facilities. See id. ¥ 11

In June of 2002, Plaintiff and Verizon Wreless (the
“petitioners”) applied to the Board for a height variance to
allow a tower with a height of 170 feet. See id. T 12. The
Zoni ng Board comenced its hearing on the application in July,
2002, and concluded its hearings on Decenber 11, 2002. See id.
During the course of the hearings the application was anmended so
that it also sought relief froma frontage requirenent in the
Zoning Ordinance.' See id.

! The property at 20 Mayflower Drive has 40 feet of frontage, see
Site Plan (C1), and the mninumfrontage for property in that zoning
district is 250 feet, see Joint Stipulation of Undisputed Facts
(“JSUF"), Attachnment (“Att.”) A (Town of Cunberl and Rhode | sl and
Zoni ng Ordi nance) at 30 (stating that minimum frontage for property
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At the hearings, the petitioners introduced radi o frequency
evi dence of Verizon Wreless's significant gap in coverage and
its need for a tower in excess of the 35 foot maxi mum hei ght
al l oned by the Zoning Ordi nance. See JSUF § 13. Petitioners
al so presented testinony from Mark DeStefano, Plaintiff’s site
devel opment nmanager, and David Tivnan, a real estate consultant
for Verizon Wreless, regarding efforts to identify and | ocate
sites for wireless telecommunications facilities to provide
service in the area of the coverage gap. See id. T 14; see also
Transcript of 7/10/02 hearing (“Tr. of 7/10/02”) at 11, 50. This
testimony denonstrated that Verizon Wrel ess, other wreless
carriers, and Plaintiff “had been engaged in efforts to secure
sites for wireless facilities to serve this area for several
years and that there were no other sites which were avail abl e
either within Cunberland or in adjacent municipalities which
woul d provi de adequate coverage for the gaps.” JSUF { 14.
Petitioners also presented testinony and evi dence of a balloon
test, showi ng | ocations fromwhich the proposed tower would or
woul d not be visible at the proposed height of 170 feet. See id.
1 15.

Petitioners’ request for a height and frontage vari ance was
opposed by the owners of property abutting 20 Mayfl ower Drive and
ot her neighbors. See id. T 16. There was evidence froma real
estate expert presented by petitioners that the proposed tower
woul d not have an adverse effect on property values. See id.
17. The opponents of the tower presented rebuttal testinony on
this issue froma real estate appraiser. See id.

On Decenber 11, 2002, the Board voted to deny the relief
requested. See id. ¥ 18 (citing id., Att. D (Decision)).

Al t hough there was conflicting evidence on this issue, the

zoned A-1 is 250 feet). The vote to allow the application to be
amended occurred at the Septenber 12, 2002, hearing. See Transcri pt
of 9/12/02 Hearing (“Tr. of 9/12/02") at 14-17.
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deci sion of the Board was not based on any possible effect of the
facility on real estate values. See JSUF T 17.
Travel

Plaintiff appeal ed the decision of the Board by filing the
i nstant conplaint on March 12, 2003. See Conpl ai nt and Request
for Expedited Hearing and Decision Pursuant to 47 U S.C. 8§

332(Q) (7)(B)(v) (Docunment #1) (“Conplaint”). On May 7, 2003, the
clerk entered default against the Town and the Board
(“Defendants”) “for their failure to plead or otherwi se defend in
this action.” Application to Cerk for Entry of Default agai nst
Def endants (Docunment #6). There was no further action in the
matter until Septenber 9, 2003, when District Judge WIlliamE.
Smith issued an order for Plaintiff to show cause why the case
shoul d not be dism ssed for |ack of prosecution. See Show Cause
Order (Docunent #7). Plaintiff filed its response to the Show
Cause Order on Septenber 24, 2003. See Plaintiff’s Response to
Order to Show Cause (Docunent #8). The response recited that the
parties had been in conmmunication with each other “in an effort
to expedite the processing of this matter,” id. at 1, that they
were going to file a Joint Mtion Regarding Scheduling, see id.,
that they had agreed upon a Joint Stipulation of Facts which
would be filed with Plaintiff’s Mdtion for Summary Judgnent, see
id. at 2, and that Defendants would file a Mdtion to Renove

Def ault on or about Septenber 26, 2003, see id.

On Cctober 2, 2003, Defendants filed their Assented-To
Motion to Renpbve Default (Docunent #9) (“Motion to Renove
Default”). See Mdtion to Renove Default. The Joint Motion
Regar di ng Schedul i ng (Docunent #10) (“Joint Mdtion”) was filed
the sane date. See Joint Mdtion. Judge Smith granted the Mdtion
to Renove Default on October 8, 2003. See Docunent #11 at 2.

Plaintiff filed an assented-to notion on Novenmber 21, 2003,
to revise the schedule set forth in the court’s Pretrial Oder of
Cct ober 24, 2003 (the “Pretrial Order”), by changing the deadline
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for the filing of Plaintiff’s dispositive notions from Novenber
21 to Decenber 5, 2003. See Assented-To Mtion to Revise
Schedul e (Docunent #15). The stated ground for this notion was
that the Adm nistrative Record, which was to have been filed by
Def endants on Novenber 7, would not be filed until Novenber 21
2003. See id.

On Decenber 23, 2003, Plaintiff again noved to revise the
schedul e set forth in the court’s Pretrial Order. See Assented-
To Motion to Revise Schedul e (Docunent #18). Plaintiff sought a
further extension to January 17, 2004, of the tinme for filing of
Plaintiff’s dispositive notions. See id. The basis for this
request was that “Defendants anticipate taking final action on
January 7, 2004, on a settlenent proposal devel oped during a
settl ement conference conducted by Judge Martin.” 1d. at 1.
Judge Smth granted this request for a further extension on
Decenber 29, 2003. See Docunent #19 at 2.

Plaintiff’s Mtion for Summary Judgnent was filed on January
16, 2004. See Motion. On February 12, 2004. Defendant’s [sic]
ojection to Plaintiff’'s Motion for Sunmmary Judgnent (Docunent
#23) (“CObjection”) was filed. See bjection.

The court conducted hearings on the Mdtion on March 2 and
March 5, 2004. Thereafter, the court took the matter under
advi senent .

Law

Summary judgnent is appropriate where “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a nmatter of law.” Kearney v. Town
of Wareham 316 F.3d 18, 21 (1 Cr. 2002)(quoting Fed. R G v.
P. 56(c)); accord ATC Realty, LLC v. Town of Kingston, 303 F.3d
91, 94 (1%t Gr. 2002). “*A dispute is genuine if the evidence
about the fact is such that a reasonable jury could resolve the
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point in the favor of the non-noving party. A fact is materi al
if it carries with it the potential to affect the outcone of the
suit under the applicable law.’” Santiago-Ranpos v. Centenni al
P.R Wreless Corp., 217 F.3d 46, 52 (1%t Gr. 2000)(quoting
Sanchez v. Alvarado, 101 F.3d 223, 227 (1t Cr. 1996)).

In ruling on a notion for sunmary judgnent, the court nust

exam ne the record evidence “in the light nost favorable to, and
drawi ng all reasonable inferences in favor of, the nonnoving
party.” Feliciano de la Cruz v. El Conqui stador Resort & Country

Club, 218 F.3d 1, 5 (1%t Gr. 2000)(citing Ml ero-Rodri guez v.
Ponte, Inc., 98 F.3d 670, 672 (1% Cr. 1996)). “[When the
facts support plausible but conflicting inferences on a pivotal

issue in the case, the judge nmay not choose between those
i nferences at the sunmary judgnment stage.” Coyne v. Taber
Partners I, 53 F.3d 454, 460 (1t Gr. 1995). Furthernore,
“[s]ummary judgnent is not appropriate nerely because the facts

of fered by the noving party seem nore plausible, or because the
opponent is unlikely to prevail at trial. |[If the evidence
presented is subject to conflicting interpretations, or
reasonable men mght differ as to its significance, summary
judgment is inproper.” Gannon v. Narragansett Elec. Co., 777 F
Supp. 167, 169 (D.R 1. 1991)(citation and internal quotation
mar ks om tted).

The non-noving party, however, may not rest nerely upon the
all egations or denials in its pleading, but nust set forth
specific facts showi ng that a genuine issue of material fact
exists as to each issue upon which it would bear the ultimte
burden of proof at trial. See Santiago-Ranpbs v. Centennial P.R
Wreless Corp., 217 F.3d 46, 53 (1%t Gr. 2000)(citing Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 256, 106 S.Ct. 2505, 91
L. Ed. 2d 202 (1986)). “[T]o defeat a properly supported notion
for summary judgnment, the nonnoving party nust establish a

trial-wrthy issue by presenting enough conpetent evidence to
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enable a finding favorable to the nonnoving party.” ATC Realty,
LLC v. Town of Kingston, 303 F.3d 91, 94 (1%t Gr. 2002)(quoting
LeBlanc v. Geat Am Ins. Co., 6 F.3d 836, 842 (1t Cr. 1993))
(alteration in original)(internal quotation marks omtted).

Di scussi on

Plaintiff seeks summary judgnment on all counts of the
Conpl aint. See Mdtion. The court addresses them seriatim
Count |

Plaintiff alleges in Count | that the Board s “vote to deny
a height variance is not ‘“in witing’ and is therefore in
violation of the 1996 Act, and is invalid.” Conplaint { 13
(quoting 47 U.S.C. 8§ 332(c)(7)(B)(iii)).? Presumably, Plaintiff
means to allege that the “decision” is not in witing, see 47
US C 8 332(c)(7)(B)(iii), as there is no requirenent that the
“vote” be in witing, see 47 U S.C. § 332.

Assunming that Plaintiff is alleging in Count | that the
decision is not in witing, this allegation nust be rejected. A
copy of the Decision is attached to the JSUF. See JSUF, Att. D
It is typed, single spaced, and two pages in length. The
Decision lists five reasons for the denial of Plaintiff’s
application.® Therefore, | find that the Decision rendered by

2 U S C 8§8332(c)(7)(B)(iii) provides: “Any decision by a State
or local government or instrunentality thereof to deny a request to
pl ace, construct, or nodify personal wireless service facilities shal
be in witing and supported by substantial evidence contained in a
witten record.”

3 The reasons stated by the Board for denying Plaintiff’s request
for a variance were:

a. The property has 40 feet of frontage and i s non-
conformi ng by dinension as it presently exists.

b. That the granting of the petition would be an intensi-
fication of use of the property and thus an expansi on
of a legal non conformning use.

c. That the granting of the petition would alter the
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t he Board on Decenber 11, 2002, is “in witing” and that it
satisfies the requirenent contained in 47 U.S.C. 8§ 332(c)(7)(B)
Additionally, Plaintiff has not submtted or nmade any

argunment in support of the Motion as to Count |I. This failure
precludes a ruling in Plaintiff’s favor as to this count. See
Put nam Res. v. Pateman, 757 F.Supp. 157, 169 (D.R 1. 1991)
(noting that a “claimneither briefed nor argued is waived”); cf.
Kelley v. LaForce, 288 F.3d 1, 9 (1%t Cr. 2002)(finding issue
“wai ved” where appellants did not challenge district court’s
finding in their brief); Pratt v. United States, 129 F.3d 54, 62
(2%t Gr. 1997)(“It is firmMy settled in this circuit that
argunents not advanced and devel oped in an appellant’s brief are

deened wai ved.”).
Accordingly, for the reasons stated above, the Mtion for
Summary Judgnent shoul d be denied as to Count I. | so recommend.

general characteristics of the nei ghborhood.

d. That the granting of approval of a 170 foot tower in a
zone where the maxi mum frontage of 110 feet based
upon the testinony would not be the | east relief
necessary under the Ordinance.

e. That due to the fact the property presently is non
conform ng by di nension, but still has a residential
honme with an accessory building on it, there presently
exi sts a reasonable alternative way to enjoy a legally
permitted use of the subject property.

JSUF, Att. D (Decision) at 2.

Reason d is inconprehensible. At the March 5, 2004, hearing,
counsel for the Town opined that the reference in reason d to “maxi mum
frontage” should be read as “mni num frontage.” However, the m nimum
frontage for the lot is 250 feet. Thus, the reference to 110 feet
remai ns unclear even if “maximun? is read as “mninmum” See
Transcript of July 10, 2002, hearing (Tr. of 7/10/02) at 29-30 (noting
the 250" frontage requirenent); see also Site Plan (Sheet Nunber C
1)(sane); cf. Nat’'l Tower, LLC v. Plainville Zoning Bd. of Appeals,
297 F.3d 14, 23 (1t Cr. 2002)(“It is difficult to know precisely what
the board meant by its legal jargon and its apparently purposeful
obscurity.”).




Count I
Count 11 of the Conplaint alleges that the Board s decision
is not supported by substantial evidence. See Conplaint § 19.

Substantial evidence is such relevant evidence as a
reasonable m nd m ght accept as adequate to support a
concl usi on.

The revi ewi ng court nust take i nto account contradictory
evidence in the record. But the possibility of draw ng
two i nconsistent conclusions fromthe evidence does not
prevent an adm nistrative agency's finding from being
supported by substantial evidence.

Sout hwestern Bell Mobile Sys. v. Todd, 244 F.3d 51, 58 (1%t Gr.
2001) (quoting Penobscot Air Servs., Ltd. v. Fed. Aviation Adn n.
164 F.3d 713, 718 (1t Cir. 1999)).

Plaintiff argues that the Board was required to consider

whet her the denial of Plaintiff’s Application “would result in
effective prohibition of wireless services ....” Plaintiff’s
Menorandum i n Support of Mtion for Summary Judgnent
(“Plaintiff’s Mem”) at 9. As support for this proposition,
Plaintiff cites two District of Massachusetts cases which have so
hel d, Nextel Communications of Md-Atlantic, Inc. v. Town of

Provi ncetown, No. G v.A 02-11646-DPW 2003 W. 21497159 (D. Mass.
June 26, 2003), and Nextel Conmunications of Md-Atlantic, Inc.

v. Town of Wayland, 231 F. Supp.2d 396 (D. Mass. 2002). See
Plaintiff’s Mm at 9. 1In Town of Provincetown, the court

concl uded that because the zoning board “did not fully consider
the possibility that enforcenent of [the zoning by-law m ght
violate the TCA, its decision was not based on substanti al
evidence.” Town of Provincetown, 2003 W. 21497159, at *8.
Simlarly, in Town of Wayland, the court faulted the | ocal zoning

board for finding that “Nextel can conply with the current
di mensi onal requirenents and still be able to provide ‘sone
wi rel ess coverage,’” Town of Wayland, 231 F. Supp.2d at 407

(quoting decision of zoning board of appeals), wthout
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consi dering “whether Nextel would be able to provide sufficient

coverage to close the significant gap in coverage,” Town of

Wayl and, 231 F. Supp.2d at 407. In finding that the board’ s

deci sion was not supported by substantial evidence, the court
hel d that although the board s statenent of the reasons for the
denial “my be a correct statenent of the general law in
Massachusetts regarding variances, it is not controlling in the
speci al case of wireless communications facilities.” |1d. at 406.

Plaintiff here notes that the reasons given by the Board
“focus on traditional Rhode I|Island zoning issues: would the
relief intensify a use and expand a | egal nonconform ng use; is
the requested relief ... the least relief necessary; and, if the
relief is denied, would that prevent the property from being used
inalegally permtted manner.”* Plaintiff’s Mem at 9 (citing
Rhode | sl and Zoni ng Enabling Act, 88 45-24-39 and 45-24-40, and
Zoning Ordi nance, 88 2-8 and 9-8(b)). Because “the Board’'s
witten decision did not give any consideration to the effective
prohi bition provisions of the Tel ecommunications Act,”
Plaintiff’s Mem at 10, Plaintiff asserts that the Board' s
decision is not supported by substantial evidence, id. at 6.

The proposition that a zoning board’ s decision cannot be
deened to be supported by substantial evidence if the board fails
to consi der whether the denial of a requested variance wll
constitute an effective prohibition, apparently accepted by the

courts in Town of Provincetown and Town of Wayl and, adds a new

el enent to the definition of substantial evidence. See
Sout hwestern Bell Mobile Sys. v. Todd, 244 F.3d 51, 58 (1%t Gr.
2001) (defining substanti al evidence). Based on |anguage in two

First Crcuit opinions, this court has reservations that the
additional elenent will be adopted by the Court of Appeals. In
Town of Anmherst v. Omipoint Communi cations Enterprises, Inc.,

“ See n.3 at 7 for the reasons given by the Board.
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173 F.3d 9 (1t Gr. 1999), the First Crcuit seemngly

recogni zed that a board’ s decision could be supported by
substanti al evidence even though it effectively precluded

t el econmuni cation towers no matter what the carrier did and,
therefore, constituted a ban in effect. See id. at 14 (“If the
criteria [set out by the board in its decision] or their

adm nistration effectively preclude towers no matter what the
carrier does, they nmay anount to a ban ‘in effect’ even though
substantial evidence will alnost certainly exist for the denial.
In that event, the regulation is unlawful under the statute’s
‘“effect’ provision.”)(citation omtted). |In Southwestern Bel
Mobile Systens v. Todd, 244 F.3d 51 (1t Cr. 2001), the court
“‘[s]ubstantial evidence review under the TCA

expl ai ned t hat
does not create a substantive federal |imtation upon |ocal |and
use regul atory power, but is instead ‘centrally directed to those
rulings that the Board is expected to make under state | aw and
| ocal ordinance in deciding on variances, special exceptions and
the like.”” 1d. at 58 (quoting Town of Anmherst v. Omi point
Communi cations Enters., Inc., 173 F. 3d at 16).

G ven this apparent recognition that substantial evidence

may exi st to support a board s decision even if the effect is to

precl ude tel ecommuni cation towers altogether, see Town of Amherst
at 14, and the explicit statenent in Todd that substanti al

evidence reviewis “centrally directed” to those rulings a board
is expected to make under state and |ocal |aw, Todd, 244 F.3d at
58, the Town of Provincetown and Town of WAyl and opi ni ons are not

persuasive. In the absence of an explicit statement fromthe
First Crcuit that a zoning board’ s decision cannot be supported
by substantial evidence if the board fails to consider whether
its decision mght violate the TCA, this court declines to follow
t hose courts on this issue.

Even if this court were convinced that the First Grcuit
woul d adopt the view of substantial evidence reflected in the
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Town of Provincetown and Town of WAyl and opi ni ons, the instant

case differs fromthe those cases in a key aspect. Here there is
no evidence in the record that any wireless carrier requires a
170 foot tower in order to provide adequate coverage for the gaps
in wreless service in the area around Route 120 and Route 114.

| ndeed, Plaintiff’s site devel opnent nmanager, Mark DeStef ano,
testified at the July 10, 2002, hearing that AT&T Wrel ess “can
[ive with 150 feet,” Tr. of 7/10/02 at 20, and that “Verizon is
at 160 feet ... that is their mninum” id. at 20. No other
carrier had executed a |l ease to nount their equi pnent on the
tower, see id. at 21, and there is no evidence that any carrier
had i ndicated that it needed a m nimum hei ght of 170 feet in
order to provide service in the area of the gaps.

Plaintiff attenpted to justify its request for a 170 foot
tower at the July, 2002, hearing on the grounds that it was
“going for the maxi mum co-location,” id. at 19, and that it
wanted “to allow roomfor additional carriers which we presune
will be coming down the road,” id. at 20. M. DeStefano
testified that “there are six major PCS and cellular carriers out
there, [and] we would like to build a facility that could
accomodate all of them” 1d. at 21. The detail plan which
Plaintiff submtted to the Board shows the tower with antennas at
ten foot intervals beginning at 110 feet and continuing up to 170
feet. See Elevation & Detail Plan (Sheet Nunber C 2).

Presumably, Plaintiff had reason to believe that antennas at the
110, 120, 130, and 140 foot |evels would be of sufficient height
to meet the requirenents of at |east one other carrier at each

I evel or it would not have shown antennas at those points on the
tower. Gven that there are six major carriers, see Tr. of

7/ 10/ 02 at 21, and two of them AT&T Wreless and Verizon
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Wrel ess,® have already | eased space at the 150 and 160 f oot
levels, it is possible that the other four major carriers could
be accommodated at the 140, 130, 120, and 110 foot |evels.

Since the gaps in coverage could have been adequately
addressed by a somewhat |ower tower, the court is unable to
accept Plaintiff’s argunent that the Board s decision is not
supported by substantial evidence. Three of the five Board
menbers, M. Lanontagne, Ms. Connors, and M. Bessette,
specifically referred to the tower’s 170 foot height in voting to

deny the variance,® and one nenber, M. Bodell, referred to it at

® Although M. DeStefano did not specifically identify by name
the “six major PCS and cellular carriers,” Tr. of 7/10/02 at 21, it is
reasonabl e to concl ude that AT&T Wrel ess and Verizon Wrel ess were
anong them Plaintiff wanted to build a tower that coul d accomopdat e
all six major carriers. See Tr. of 7/10/02 at 21. |If both AT&T
Wrel ess and Verizon Wreless were not included in the group of six to
which M. DeStefano referred, the tower would have required at | east
ei ght levels of antennas. The Elevation & Detail Plan (Sheet Number
C-2) shows the tower with seven |levels of antenna.

6

MR. LAMONTAGNE: ... The height requirenents are just tal
[sic]. | nean they’'re right up there at what, 170 feet,
sonmething like that, 175 feet. | personally am not crazy

about the idea.

NS:'CCNNCRS: ... They're looking for 170 feet. | just --
can’'t vote in favor of it, not in a clear conscience.

Tr. of 12/11/02 at 5.
MR. BESSETTE: ... Also, they're looking for a 170-foot
tower, and on their plans they’ ' re saying they' re going to be
putting di shes every 10 feet from 110 feet up to 170.
..:.and | mean this is 170 feet. This is a large ....

Id. at 6-7.
MR. BESSETTE: Also, they're looking for 170 feet, which is
t he maxi mum hei ght, and where they could get away with 110
f oot

Id. at 9.

13



least indirectly.” Cf. Town of Amherst v. QOmi point
Communi cations Enters., Inc., 173 F.3d 9, 15 (1t Cr. 1999)
(finding no effective prohibition where carrier “practically

adm tted that sonewhat |ower towers were technically feasible”).

In sum there is no evidence in the record that any carrier
needs to nmount antennas at the 170 foot |evel in order to provide
coverage in the areas around Route 120 and Route 114 where there
are presently gaps. Rather, the evidence is that a 160 foot
tower would be sufficient to enable the two carriers who had
commtted to | easing space on the tower, AT&T Wrel ess and
Verizon Wreless, to provide adequate coverage for their
custonmers in those areas. There is also reason to believe that
other carriers could place their antennas at heights | ower than
150 feet and still provide adequate coverage. G ven these
circunstances, | find that the Board's decision to deny
Plaintiff’s request for a variance to erect a 170 tower is
supported by substantial evidence. Therefore, Plaintiff’s Mtion
shoul d be denied as to Court Il, and | so reconmend.
Count 111

In Count |1l Plaintiff alleges that the Board s decision has
the effect of prohibiting the provision of personal wreless
service in portions of Cunberland and the surroundi ng area, see
Complaint f 22, and that, therefore, the decision violates 47
U S . C 322(c)(7)(B)(i)(Il)® of the TCA, see id. 11 21-23. *“[T]he

7

MR. BODELL: | think the aesthetics ... are the biggest issue
we have to ook at, and | think we definitely have an issue
with the characteristics of the tower and the inpact on the
surroundi ng area.

Tr. of 12/11/02 at 5.
847 U.S.C. 8 332(c)(7)(B)(i) provides:

(i) The regul ati on of the placenent, construction, and
nodi fication of personal wireless service facilities by any
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i ssue of whether the [zoning board] has prohibited or effectively
prohi bited the provision of wireless services is determ ned de
novo by the district court.” Second Generation Props., L.P. v.
Town of Pel ham 313 F.3d 620, 629 (1%t Gr. 2002)(citing Nat’'l
Tower, LLC v. Plainville Zoning Bd. of Appeals, 297 F.3d 14, 22
(1t Gir. 2002)(“The anti-prohibition, anti-discrimnation, and
unr easonabl e delay provisions, 47 U S.C. 8§ 332(c)(7)(B)(i)-(ii),
present questions that a federal district court determnes in the

first instance wi thout any deference to the board.”)).

The First Circuit has stated that “there can be no genera
rule classifying what is an effective prohibition. It is a case-
by-case determ nation.” Second Ceneration Props., L.P. v. Town
of Pel ham 313 F.3d at 630. This court finds the two step
approach enpl oyed in Omi poi nt Communi cati ons MB Qperations, LLC
v. Town of Lincoln, 107 F. Supp.2d 108 (D. Mass. 2000), to be
hel pful in deciding this issue. To succeed on an effective

prohibition claim Plaintiff nust establish two el enents. See
id. at 118. First, Plaintiff nmust establish that the Town’s
zoning policies and decisions result in a significant gap in

w reless services within the Town. See i1d.; Cellular Tel ephone
Co. v. Zoning Bd. of Adjustnent of Borough of Ho-Ho-Kus, 197 F. 3d
64, 70 (3@ Cir. 1999). Second, Plaintiff nust “show from

| anguage or circunstances not just that this application has been

rejected but that further reasonable efforts are so likely to be
fruitless that it is a waste of tinme even to try.” Town of

State or local government or instrunentality thereof--

(1) shall not unreasonably discrimnate anong
providers of functionally equival ent services; and

(I'l) shall not prohibit or have the effect of
prohi biting the provision of personal wireless
servi ces.

47 U.S.C. § 332(c)(7)(B)(i) (bold added).
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Anmherst v. Omi poi nt Conmuni cations Enters., Inc., 173 F.3d 9, 14
(1%t Gir. 1999); see also Omipoint Comruni cati ons MB Qperations,
LLC v. Town of Lincoln, 107 F. Supp.2d at 118.

Finding that Plaintiff has satisfied the first step is

relatively easy. Defendant has stipulated that both Verizon
Wrel ess and AT&T Wrel ess have significant coverage gaps in
Cunmberland in the areas around Route 120 and Route 114, see JSUF
1 8, and that there are no other sites available either within
Cunberl and or in adjacent municipalities which would provide
adequat e coverage for the gaps, see id. {1 14. Thus, by denying
Plaintiff’s application Defendants are perpetuating a significant
gap in wireless service in Cunberland. The denial of a single
application “can run afoul of the TCAif that denial is ‘shown to
reflect, or represent, an effective prohibition on personal
Wi reless service.’” Southwestern Bell Mbile Sys. v. Todd, 244
F.3d 51, 58 (1%t Cir. 2001)(quoting Town of Amherst v. Omi point
Communi cations Enters., Inc., 173 F. 3d at 14).

Satisfaction of the second step requires Plaintiff to show

that it would be futile to submt another application. See Town
of Anmherst v. Omipoint Comunications Enters., Inc., 173 F. 3d at
14. \While Plaintiff’s burden on this point is “heavy,” id. , the

court finds that the burden has been net. Although there is no
evidence any carrier requires a 170 foot tower and that a 160
foot tower woul d have been adequate for Verizon Wreless and AT&T
Wreless, the court concludes that it would be a waste of tinme
for Plaintiff to seek a variance for a 160 foot tower. There is
no reason to believe that a nmere ten foot reduction in height
woul d assuage the concerns or overcone the objections voiced by
the Board nenbers. Three of the five Board nenbers expressed
their opposition to any tower being erected at 20 Mayfl ower
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Drive.® A fourth nenber stated that “we definitely have an issue
with the characteristics of the tower and the inpact on the
surrounding area.” Tr. of 12/11/02 at 5. The fifth nmenber
stated explicitly that his vote was based on traditional zoning
consi derations. These objections would prevent the erection of
any tower regardless of height. Cf. Nat’'l Tower, LLC v.
Plainville Zoning Bd. of Appeals, 297 F.3d 14, 24-25 (1t Gr.
2002) (“[We think the only fair inference fromthe board’ s words

9

MR. LAMONTAGNE: Well, my feelings are the |ocation of
this tower is in a kind of an unpl easant area, in ny
opi ni on, because it really doesn't belong there. The
surroundings | don’t think are conducive to a tower. |
don’t agree that the tower would not affect property val ues
as we were told | ast nonth.

Tr. of 12/11/02 at 4 (bold added).

Ms: CONNORS: Well, | have to agree. | think that
putting the tower in that residential area is terrible ...

Id. at 5 (bold added).

MR. RYAN. Ckay, thank you. Well, ny feelings are that
there’s no doubt the tower is needed there, but it’s not
needed in this highly densel y-popul ated residenti al
nei ghborhood .... | think if they pay a little noney and
try a little harder, there’'s some very good | ocations up
there that’s not going to bother a neighborhood or a famly
that’s got their life savings invested in a house.

Id. at 6-7 (bold added).

10

MR. BESSETTE: :
And the reason |'mdenying this: There's 40 feet of frontage
which is a non-conform ng | ot by dinmension, and denying this
woul d not be depriving the owner of all beneficial use
because he al ready has a hone and accessory building on this
site. This would be an expansi on of a nonconformni ng use and
clearly is an intensification.

Granting it would alter the general characteristics of
t he nei ghbor hood.

Tr. of 12/11/02 at 8.
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and actions in this case is that ... the board is not prepared to
permt construction on Omipoint’s chosen site.”); Town of
Amherst v. Omi poi nt Conmuni cations Enters., Inc., 173 F.3d 9,
14 (1s* Cir. 1999)(observing that a decision which “sets out
criteria that no one could neet” woul d represent an effective

prohi bition on wreless service).

Mor eover, at the March 5, 2004, hearing before this court,
counsel for Defendants virtually admtted that it would be a
waste of tine for Plaintiff to submt an application for a
variance to erect a 160 foot tower at the |ocation:

MR Kl RBY: | believe that the Board in all candor woul d
deny this Petition if it went back, uh, seeking any
relief

But | think the Board had a concern that any relief
beyond 35 feet — and | have to be candid with the

court, uh, | nmean | sat through these hearings, uh,
believe that any relief that was being sought beyond 35
feet, the Board felt, well, it’s ... expansion of a

non-conform ng use; we’'re intensifying a non-conform ng

use; we’'re putting a tower on a property that already

doesn’t conform Additionally, one nenber of the Board
in that decision on that evening, if you read it,

tal ked about | osing all beneficial use.

Tape of 3/5/04 hearing.

Thus, the court finds that the decision of Board to deny
Plaintiff’s application violates the effective prohibition
provi sion of the TCA, see 47 U S. C. 8§ 322(c)(7)(B)(i)(Il), and
that Plaintiff is entitled to sunmary judgnment on Court 111 of
the Conplaint. Accordingly, |I recomend that the Mtion be
granted as to Count 111.

Count 1V

Plaintiff alleges in Count IV that Defendants, in denying

the application for a variance, acted under color of state |aw

and deprived Plaintiff of rights, privileges, or immunities
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secured by the laws of the United States, particularly 47 U. S. C
§ 332(c)(7), and that Defendants’ action should be set aside and
enjoined as a violation of 42 U S.C. § 1983.' See Conplaint 1Y

25-26. Additionally, in the prayer for relief, Plaintiff seeks

an award of “reasonable attorney’s fees as part of the costs in

accordance with 42 U S. C. § 1988(b) ...."* |d. at 8.

Courts are divided over whether provisions of the TCA are
enforceabl e by neans of an action pursuant to 42 U S.C. 8§ 1983.
See Nextel Partners Inc. v. Kingston Township, 286 F.3d 687, 695
n.7 (39 CGr. 2002)(noting split among district courts); AT&T
Wreless PCS, Inc. v. Gty of Atlanta, 210 F.3d 1322, 1327 n.7
(11" Cir. 2000) (sane) vacated pending reh’g en banc, 260 F. 3d
1320 (11" Cir. 2001), appeal disnissed per stipulation, 264 F.3d
1314 (11" Cir. 2001); Cellco P ship v. Town of Gafton, 336
F. Supp. 2d 71, 86 (D. Mass. 2004) (noting disagreenent anong
district and circuit courts). The Third and Seventh Crcuits

have specifically held that an alleged violation of §
332(c)(7)(b) is not enforceable through a 8§ 1983 action. See
Nextel Partners Inc. v. Kingston Township, 286 F.3d at 694 (“[We

1142 U.S.C. § 1983 states in relevant part that:

Every person who, under color of any statute, ordinance,
regul ation, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper
proceedi ng for redress, except that in any action brought
against a judicial officer for an act or omnission taken in
such officer’s judicial capacity, injunctive relief shal

not be granted unless a declaratory decree was violated or
decl aratory relief was unavail abl e.

1242 U.S.C. § 1988(b) provides that: “In any action or proceeding
to enforce a provision of section[] ... 1983 ... the court, inits
di scretion, nay allow the prevailing party ... a reasonable attorney’'s

fee as part of the costs ....”"
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hold that the TCA inplicitly precludes an action under 8§ 1983 by
creating a conprehensive renedi al schene that furnishes private
judicial renedies.”); Prineco Pers. Communications, Ltd. P ship
v. Gty of Mequon, 352 F.3d 1147, 1152 (7' Cir. 2003)(“[S]ection
1983 renedies are not available in a suit to enforce rights

granted by the Tel ecommunications Act.”). The Tenth Crcuit has
simlarly concluded that a claimbased on an alleged violation of
the TCA is not enforceable by a 8§ 1983 action, although a
different section of the TCA nanely 47 U. S.C. § 253, was at
issue. See Ownest Corp. v. Gty of Santa Fe, 380 F.3d 1258, 1266-
67 (10" Cir. 2004); id. at 1267 n.6 (“Gven that the clear
purpose of the TCAis to foster conpetition in order to benefit

the public, it would be difficult to conclude that Congress
intended to create a new federal right enforceable through § 1983
in favor of the tel econmuni cati ons conpanies.”).

The Ninth Crcuit has reached the opposite conclusion. See
Abrans v. City of Rancho Pal os Verdes, 354 F.3d 1094, 1095 (9'"
Cir. 2004); id. at 1099 (“Thus, we depart fromthe Third Crcuit
and hold that Congress did not inpliedly foreclose § 1983’ s

remedi al provisions.”), cert. granted, Cty of Rancho Pal os
Verdes v. Abrans, us _ , 125 s.C. 26, 159 L.Ed.2d 856
(Sept. 28, 2004). The Eleventh G rcuit issued an opinion in 2000
hol di ng that “[Db]ecause Congress did not expressly exclude § 1983

remedies fromthe TCA plaintiff’s arsenal, 8 1983 actions are not
so excluded.” AT&T Wreless PCS, Inc. v. City of Atlanta, 210
F.3d 1322, 1330 (11" Gir. 2000). However, this opinion was
vacat ed pendi ng an en banc hearing, see 260 F.3d at 1320 (11'"

Cr. 2001), and ultinmately the appeal was dism ssed per a
stipul ation, see 264 F.3d 1314 (11'" Gr. 2001).

Havi ng consi dered the opinions cited above, this court
agrees with the Third, Seventh, and Tenth Crcuits that alleged
vi ol ations of the TCA may not be enforced through a 8§ 1983
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action. The reasoning of the Third Circuit in this regard is
per suasi ve:

If a plaintiff alleging a violation of the TCA could
assert its claimunder 8§ 1983, the renedi al schene of the
TCA woul d be upset. A plaintiff would be freed of the
short 30-day Ilimtations period and wuld instead
presumably have four years to commence the action. See
28 U.S.C. 8§ 1658. The court would al so presumably be
freed of the obligation to hear the claimon an expedited
basis. Perhaps nost inportant, attorney’s fees would be

avai |l abl e. TCA plaintiffs are often | arge corporations
or affiliated entities, whereas TCA defendants are often
small, rural nmunicipalities. Such municipalities my

have little famliarity with the TCA until they are
confronted with a TCAclaim and in | and-use matters they
may generally rely on attorneys who nmay |ikew se know
little about the TCA. Allowing TCAplaintiffs to recover
attorney's fees from such rnunicipalities m ght
significantly alter the Act’s renedial schene and thus
i ncrease the federal burden on | ocal | and-use regul ation
beyond what Congress i ntended. W are therefore
persuaded that the TCA contains a renedi al schene that is
sufficiently conprehensive to show that Congress
inpliedly foreclosed resort to § 1983.

W are aware that a panel of the Eleventh Grcuit, in a
decision that was |ater vacated, reached a contrary
conclusion, [ but we respectfully disagree with the
reasoni ng of that decision. The vacated decision relied
on the TCA's savings cl ause, which provides that the Act
is not to be construed “to nodify, inpair, or supercede
Federal, state, or local |aw unless so provided in such
Act or anendnents.” Pub.L. No. 104-104 8§ 601(c)(1), 110
Stat. 143 (1996) (reprinted in 47 US.C 8§ 152,
hi storical and statutory notes). However, our hol ding
inthis case--that the rel evant provision of the TCA does
not create aright that is enforceabl e under § 1983--does
not nean that the TCA in any way nodified, inpaired, or
super ceded 8§ 1983. We do not hold that enactnent of the
TCA had any effect on 8 1983; we sinply hold that the
TCA itself did not create a right that can be asserted

13 See AT&T Wreless PCS, Inc. v. Gty of Atlanta, 210 F.3d 1322
(11*" Cir. 2000), vacated pending reh’g en banc, 260 F.3d 1320 (11'"
Cir. 2001), appeal dism ssed per stipulation, 264 F.3d 1314 (11'" Cir.
2001) .

21



under § 1983 in lieu of the TCA's own renedi al schene.

Nextel Partners Inc. v. Kingston Township, 286 F.3d 687, 695-96
(3" Cir. 2002)(case citations and footnote onmtted). But see
Abrans v. City of Rancho Pal os Verdes, 354 F.3d 1094, 1099 (9"

Cir. 2004)(finding the “Third Crcuit’s reasoning ... flawed in
several respects”), cert. granted, Gty of Rancho Pal os Verdes v.
Abr ans, UusS _ , 125 S .. 26, 159 L.Ed.2d 856 (Sept. 28,

2004). Accordingly, as to Count 1V, Plaintiff’s Mtion for
Summary Judgnent shoul d be denied, and | so recomend.
Renedi al Reli ef

Plaintiff has requested an injunction and order of nmandanus
annulling the Board's vote to deny a hei ght variance for
Plaintiff and directing the Board to issue the requested variance
for the subject site. See Conplaint at 7-8 (Prayers for Relief).
Plaintiff also seeks an injunction and order of mandanus
directing the Town, through its agents and officers, to issue a
building permit for the subject site. 1d. at 8. As there is no
evi dence that a 170 foot tower is needed, | decline to recomend
that the Board' s vote denying Plaintiff’s request for perm ssion
to erect a tower of that height should be annulled. Rather,
recommend the issuance of an order requiring the Board to issue
within (30) thirty days the dinensional variance for relief from
hei ght regul ations and frontage requirenents to permt the
construction of a 160 foot tel ecomrunications tower and accessory
structures at 20 Mayflower Drive, Cunberland, Rhode I sl and.
al so recommend that Defendants be ordered to issue within thirty
days the necessary building permt. Defendants may condition the
i ssuance of the variance and permt on Plaintiff’s subm ssion of
satisfactory plans for construction of a 160 foot tower and
accessory structures at the 20 Mayfl ower Drive |ocation.

Summary

| reconmend that Plaintiff’s Mtion for Summary Judgnent be

denied as to Count | because the decision of the Board is in

22



witing and Plaintiff has waived sunmary judgnent on this claim
by failing to argue it. As to Count Il, | recomrend that the
Motion be deni ed because the Board s decision is supported by
substantial evidence. Specifically, nowhere in the record is
there evidence that a 170 foot tel ecomunications tower (as
opposed to a 160 foot tower) is needed to provide coverage in the
area where the gaps exist. As to Count Ill, | reconmend the
Motion be granted because Plaintiff has denonstrated that
Def endants’ actions have the effect of prohibiting personal
Wi rel ess services in violation of 47 U S.C. 8 332(c)(7)(B). 1In
light of the reasons stated in the Board’ s Decision and the
statenents nmade by individual Board nenbers, it would be a waste
of time for Plaintiff to apply for a variance to construct a 160
foot tower at the location. As to Count 1V, | recommend that the
Moti on be deni ed because there is no viable claimunder 42 U S. C
§ 1983. The court’s recomendation as to the renedial relief is
set forth in the previous section.
Concl usi on
| recomend that the Mdtion for Summary Judgnent be deni ed

in part and granted in part. Specifically, | recommend that it
be denied as to Counts I, Il, and IV and that it be granted as to
Count I11.

Any objections to this Report and Recommendati on nust be
specific and nust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed. R Cv. P. 72(b); D.R I
Local R 32. Failure to file specific objections in a tinely
manner constitutes waiver of the right to review by the district
court and of the right to appeal the district court’s decision.
See United States v. Val encia-Copete, 792 F.2d 4, 6 (1t Cr.
1986); Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605
(1t Cir. 1980).
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David L. Martin
United States Magi strate Judge
Decenber 17, 2004
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