UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOSEPH H. SCOTIT, ESQUI RE
Pl ai ntiff,

v. : CA 04- 301L

VI NCENT P. MJURRAY
Def endant .

REPORT AND RECOMVENDATI ON

This case arises out of Plaintiff’s representation of
Defendant in a crimnal matter in the state courts in 1995 and
1996. Plaintiff Joseph H Scott, Esquire (“Plaintiff”), filed,
in state court, “an action to recover costs incurred for goods
and services provided by the Plaintiff to the Defendant.”
Complaint at 1. Defendant Vincent P. Miurray (“Defendant”)
renoved the action to this court, and the matter cane before this
Magi strate Judge on August 23, 2004, for a pretrial scheduling
conference pursuant to Fed. R Cv. P. 16.

At that tinme, the court expressed doubt as to whether
subject matter jurisdiction existed and directed the parties to
submt menoranda by Septenber 13, 2004, addressing that issue.
See Order for Menoranda re Jurisdiction dated August 23, 2004
(“8/23/04 Order”). Defendant’s nmenmorandum was recei ved by the
court on Septenber 10, 2004. See nenorandum entitled Subject
Matter Jurisdiction (“Defendant’s Mem”). To date, Plaintiff has
not filed his nmenorandum See Docket in Scott v. Miurray, CA 04-
301L.

After reviewing the papers filed in this nmatter and
conducting i ndependent research, the court has concl uded that
subject matter jurisdiction is lacking. Accordingly, | reconmend
that the action be remanded to state court. The court has
determ ned that no hearing is necessary.



Facts and Travel

Plaintiff is a licensed, practicing attorney who resides in
Rhode Island. See Conplaint 1. Defendant is also a Rhode
Island resident. See id. § 2. According to Plaintiff’s
Conpl ai nt, on or about Septenber 25, 1995, he was retained by
Def endant to provide | egal services in connection with a crim nal
matter. See id. 1 3. The Conplaint recites that Plaintiff
provi ded professional |egal services to Defendant until Decenber
2, 1996. See id. 1 4. Plaintiff states that this representation
resulted in 119.4 billable hours, at the rate of $115.00 per
hour, and costs of $132.00 for a total of $13,863.00, of which
Plaintiff paid the sumof $5,260.50 on account. See id. T 4-5.
In Plaintiff’s view, Defendant owes an outstandi ng bal ance of
$8, 602. 50 as of Decenber 31, 1996, plus interest at the rate of
18 per cent per annum anounting to $5,137.46 to March 31, 2000,
for a total of $13,739.96. See id. 1 6. Plaintiff alleges that
Def endant has refused to pay the outstandi ng bal ance. See id.
17.

Plaintiff filed a Conplaint in the Rhode Island Superior
Court on or about April 4, 2000. On or about May 1, 2000,

Def endant filed an Answer to Conpl aint and Counterclaimin
Compliance with Rule 13(a). Plaintiff’s Answer to Defendant’s
Counterclaimwas filed on or about May 19, 2000. On or about
July 20, 2004, Defendant renoved the action to this court.

A pretrial conference pursuant to Fed. R GCv. P. 16 was
schedul ed for August 23, 2004. See Notice and Order dated August
11, 2004. As noted above, at that conference the court expressed
reservations as to whether subject matter jurisdiction existed
and whet her the action had been tinely renoved to this forum
Plaintiff indicated that he had no objection to the renoval and
that he was willing to proceed in this forum The court
subsequent|ly concluded that it was unnecessary for the parties to



address the second question and directed the parties to submt
menor anda by Septenber 13, 2004, addressing the issue of subject
matter jurisdiction. See 8/23/04 Order at 2. Defendant filed
hi s menorandum on Sept enber 10, 2004. See Defendant’s Mem As
of the date of this Report and Recommendation, Plaintiff had not
filed his nenorandum as directed. See Docket in Scott v. Mirray,
CA 04- 301L.

Di scussi on

“IA] court has an obligation to inquire sua spontel!l into
its subject matter jurisdiction, and to proceed no further if
such jurisdiction is wanting.” Wite v. Gttens, 121 F. 3d 803,
806 (1% Cir. 1997)(quoting In re Recticel Foam Corp., 859 F.2d
1000, 1002 (1t Cir. 1988)); see also McCulloch v. Velez, 364
F.3d 1, 5 (1t Cr. 2004)(“It is black-letter law that a federal
court has an obligation to inquire sua sponte into its own
subject matter jurisdiction.”);2 In re Sheridan, 362 F.3d 96, 100
(1%t Gir. 2004)(noting that “the courts are duty-bound to
i nqui re, sua sponte, even absent objection by any party,” into

t he question of subject matter jurisdiction); Neal v. WIlson, 920
F. Supp. 976, 983 (E.D. Ark. 1996)(“Any action taken by a federal
court which | acks subject matter jurisdictionis anullity

! Sua sponte neans “[w]ithout pronpting or suggestion; on its own
nmotion ....” Black’s Law Dictionary 1464 (8'" ed. 2004).

2 1n MCulloch v. Velez, 364 F.3d 1 (1t Cr. 2004), the Court of
Appeal s for the First Circuit also noted that before a court can
dism ss an action under Fed. R Cv. P. 12(b)(1), “the party asserting
the exi stence of subject matter jurisdiction nust be given notice that
the issue is in dispute and an adequate opportunity to ascertain and
present relevant facts and argunents supporting his claimof
jurisdiction,” id. at 6. Here, the parties were given notice at the
August 23, 2004, pretrial conference that the court had doubts as to
its jurisdiction, and the parties were directed to submt nenoranda
addressing the issue of subject matter jurisdiction. See Order for
Menoranda re Jurisdiction dated August 23, 2004 (“8/23/04 Order”).
Def endant did so on Septenber 10, 2004. See nenorandumentitled
Subj ect Matter Jurisdiction (“Defendant’s Mem”).
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“[Alny civil action brought in a State court of which the
district courts of the United States have origina

jurisdiction, my be renoved by the defendant or the
defendants, to the district court of the United States
for the district and division enbracing the place where
such action is pending.” 28 U S. C. § 1441. If it
appears before final judgnent that a case was not
properly renoved, because it was not within the origina

jurisdiction of the United States district courts, the
district court nust remand it to the state court from
which it was renoved. See [28 U S.C.] § 1447(c). For
this case--as for nany cases where there is no diversity
of citizenship between the parties--the propriety of
removal turns on whether the case falls wthin the
original “federal question” jurisdiction of the United
States district courts: “The district courts shall have
jurisdiction of all «civil actions arising under the
Constitution, laws, or treaties of the United States.”
28 U.S.C. 8§ 1331 (1976 ed., Supp. V).

Franchi se Tax Board of California v. Construction Laborers
Vacation Trust for S. California, 463 U.S. 1, 7-8, 103 S. C
2841, 2845, 77 L.Ed.2d 420 (1983)(footnote omtted)(enphasis
added); see also MIls v. Harnon Law Ofices, P.C., 344 F. 3d 42,
45 (1t Gr. 2003)(quoting 28 U.S.C. § 1447(c)).

The party invoking federal jurisdiction carries the burden

of proving its existence. See Coventry Sewage Assocs. V. Dworkin
Realty Co., 71 F.3d 1, 4 (1t Cr. 1995); Taber Partners, | v.
Merit Builders, Inc., 987 F.2d 57, 60 (1t Cr. 1993); Gornman V.
Abbott Labs., 629 F. Supp. 1196, 1203 (D.R 1. 1986). Since

Def endant renoved the instant case to this court, he has the

burden of proving that jurisdiction exists. See Danca v. Private
Health Care Sys., Inc., 185 F.3d 1, 4 (1t Cr. 1999).

It is clear in the instant action that there is no diversity
of citizenship between Plaintiff and Defendant, who are both
Rhode Island residents. See Conplaint 7 1-2; see also 28 U S.C




§ 1332(a)(1l).® Thus, subject natter is present only if the case
falls within the federal question jurisdiction of this court.
See Franchise Tax Board, 431 U S. at 8, 103 S.C. at 2845.

Def endant argues, in both the Notice of Renobval and his

menor andum that federal question jurisdiction exists. See
Noti ce of Renobval at 4; Defendant’s Mem at 2, 6.4 Specifically,
he contends that Plaintiff’s ineffectiveness, negligence, and
failure to disclose a conflict of interest resulted in violations
of Plaintiff’s Fourth, Fifth, Sixth, Ei ghth, and Fourteenth
Amendnent rights. See Notice of Renoval at 1-4; Defendant’s Mem
at 1-5.°

It is “settled law that a case may not be renoved to federal
court on the basis of a federal defensel® ... even if the defense
is anticipated in the plaintiff’s conplaint, and even if both

¥ Section 1332 provides, in relevant part:

(a) The district courts shall have original jurisdiction of
all civil actions where the nmatter in controversy exceeds the
sumor val ue of $75, 000, excl usive of interest and costs, and
i s between--

(1) citizens of different States;
(2) citizens of a State and citizens or subjects of a
foreign state;
(3) citizens of different States and in which citizens
or subjects of a foreign state are additional parties; and
(4) a foreign state ... as plaintiff and citizens of a
State or of different states.

20 U.S. C. 1332(a).
4 Pagi nation by the court.

> Def endant al so asserts that Plaintiff is a state actor, thereby
bringing the action within the paraneters of 42 U S. C. § 1983. See
Noti ce of Renoval at 3; Defendant’s Mem at 2-3.

¢ The court expresses no opinion as to whether or not Defendant
has a neritorious federal defense. Section 1447(c) “unanbi guously
precl udes federal courts fromreaching the nerits of a renobved case
when it lacks subject matter jurisdiction over the dispute.” MIls v.
Harnmon Law O fices, P.C., 344 F.3d 42, 45 (1t Cir. 2003)(citing
cases).




parties admt that the defense is the only question truly at
issue in the case.” Franchise Tax Board, 463 U S. at 14, 103
S.C. at 2848. This is known as the “well-pl eaded conpl ai nt
rule,” id. at 9, 13, 103 S.C. at 2846, 2848, and it bars renoval
of this action to federal court.

[ U nder the present statutory schene as it has existed
since 1887, a defendant may not renpbve a case to federal
court unless the plaintiff’s conplaint establishes that
the case “arises under” federal |aw. “[A] right or
immunity created by the Constitution or laws of the
United States nust be an el enment, and an essential one,
of the plaintiff’s cause of action.”

Id. at 10-11, 103 S.C. at 2847 (quoting Gully v. First National
Bank, 299 U.S. 109, 112, 57 S.C. 96, 97, 81 L.Ed. 70 (1936))
(second alteration in original)(footnote onmtted); see also
Louisville & Nashville R R Co. v. Mttley, 211 U S. 149, 152, 29

S.C. 42, 43, 53 L.Ed. 126 (1908)(“[A] suit arises under the
Constitution and |laws of the United States only when the

plaintiff’s statement of his own cause of action shows that it is
based upon those |laws or that Constitution.”).

There is nothing on the face of Plaintiff’s Conpl aint which
woul d show that the action “arises under” the U S. Constitution
or federal law. On the contrary, Plaintiff states that “[t]his
is an action to recover costs incurred for goods and services
provided by the Plaintiff to the Defendant.” Conplaint at 1.
Plaintiff then identifies hinself and Defendant, see id. T 1-2;
provi des background regardi ng the dates and circunstances of his
representation of Defendant, see id. Y 3-4; lists the nunber of
billable hours, the hourly rate, the costs, the total anmount due,
and the sum paid by Defendant to date, see id. 1Y 4-6; asserts
t hat “Defendant has refused and not paid the outstandi ng bal ance
due Plaintiff,” id. 1 7; and demands judgnent agai nst Def endant
in the amount of $13,739.96 plus costs, see id. at 2.

Congress has given the | ower federal courts jurisdiction
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to hear, originally or by renmoval from a state court,
only those cases in which a well-pleaded conplaint
establ i shes either that federal |aw creates the cause of
action or that the Plaintiff’'s right to relief
necessarily depends on resolution of a substantial
question of federal |aw.

Franchi se Tax Board, 463 U.S. at 27-28, 103 S.Ct. at 2856.
Plaintiff’s Conplaint in the instant action does neither. Thus,

subject matter jurisdiction is |acking, and Defendant may not
renove the case to this court. The case should be remanded to
state court, and | so recomend.
Concl usi on

For the reasons stated above, | recommend that this matter
be remanded to the state court because this court |acks subject
matter jurisdiction. Any objections to this Report and
Reconmendati on nust be specific and nust be filed with the Cerk
of Court within ten (10) days of its receipt. See Fed. R G v.
P. 72(b); D.R 1. Local R 32. Failure to file specific
objections in a tinmely manner constitutes waiver of the right to
review by the district court and of the right to appeal the
district court’s decision. See United States v. Val enci a- Copet e,
792 F.2d 4, 6 (1t Cr. 1986); Park Mtor Mart, Inc. v. Ford
Motor Co., 616 F.2d 603, 605 (1t Cir. 1980).

David L. Martin
United States Magistrate Judge
Oct ober 28, 2004



