UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

GERALDI NE M LLS, MD.,
Pl ai ntiff,

v. : CA 04- 393S

PARA- CHEM d/ b/ a
PARA- CHEM SOUTHERN, | NC. ,
PARA- CHEM STANDARD DI VI SI ON,
and PARA-CHEM ali as,
a foreign corporation,

Def endant s.

REPORT AND RECOMVENDATI ON

David L. Martin, United States Magi strate Judge

Before the court is Defendant’s Mdtion to D smss
Plaintiff’s Conplaint (“Motion to Dismss” or “Mdtion”).
Di sm ssal is sought by Para-Chem d/b/a/ Para-Chem Sout hern,
Inc., Para-Chem Standard Division, and Para-Chem (“Defendants” or
“Para- Chenf) pursuant to Fed. R Civ. P. 12(b)(6) because the
Conmplaint is both tine-barred and precluded by the doctrine of
res judicata. Plaintiff Geraldine MIls, MD. (“Plaintiff” or
“Dr. MIls”) has filed an objection to the Mdtion to Dism ss.

This matter has been referred to nme for prelimnary review,
findi ngs, and recomended di sposition pursuant to 28 U. S. C
8§ 636(b)(1)(B) and D.RI. Local R 32(a). A hearing was
conducted on March 23, 2005. For the reasons stated herein, |
recommend that the Mdtion to Dismss be granted.

Facts' and Travel

Plaintiff is a pediatrician whose office was | ocated at 65

Jefferson Boul evard in Warw ck, Rhode Island. |In March of 1996,

! The facts are taken fromthe Conplaint and the decision of the
Rhode | sl and Supreme Court in MIls v. State Sales, Inc., 824 A 2d
461, 464-67 (R 1. 2003).




a leak froman upstairs office damaged the carpet in Plaintiff’s
office. The landlady had the carpet in Plaintiff's office
repl aced on or about July 18, 1996, with a carpet manufactured by
Beaul ieu of Anerica, Inc. (“Beaulieu”), and installed by State
Sales, Inc. (“State Sales”). Thereafter, the rug and/ or cenent
emtted strong, noxious vapors to such a degree that Plaintiff,
her famly, her enployees, and her patients conplained of a
vari ety of synptons, including burning eyes, scratchy throats,
di zzi ness, nausea, headaches, vertigo, and pressure in the ears.
Plaintiff conplained to the | andl ady, Beaulieu, State Sales, the
Rhode Isl and Departnment of Environnmental Managenent, and the
Rhode Island Departnment of Health. The Departnent of Health
subsequent|ly sent Robert Wisberg to conduct air quality testing
of Plaintiff’'s vacant office. He also renoved a section of the
carpet for further testing. Neither test reveal ed the presence
of toxic substances or funes. 1In early to m d-August of 1996
Plaintiff vacated the office, taking her bel ongings, including
medi cal records, patients’ charts, books, furniture, and
curtains, with her. However, as Plaintiff subsequently | earned,
t he bel ongi ngs she renoved from her office nay have been
contam nated, and the sanme noxi ous vapors continued to cause
adverse effects to Plaintiff as well as to her famly, enployees,
and patients in her new | ocati on.

In July of 1999, Plaintiff sued Beaulieu, State Sales, her
| andl ady, Robert Wi sberg, and John Doe Cenent Co., alias, in the
Rhode | sl and Superior Court. The hearing justice conducted a
pretrial hearing pursuant to Daubert v. Merrell Dow Pharm, Inc.
509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), after the
def endants chal l enged the validity and rel evance of the proposed

trial testinony of Plaintiff’s experts. The hearing justice
concl uded that the experts’ opinions could not withstand scrutiny
under Daubert and refused to allow themto testify. The



def endants then noved for judgnent as a matter of |aw pursuant to
Rul e 50 of the Superior Court Rules of Cvil Procedure. Finding
that the exclusion of Plaintiffs’ proposed experts precluded her
fromestablishing a causal relationship between the carpet and
her injuries, the hearing justice on Septenber 6, 2001, granted

t he defendants’ notion and di sm ssed the clains agai nst al

def endant s.

Plaintiff tinmely appealed to the Rhode Island Suprene Court,
whi ch on June 10, 2003, affirmed the judgnent of the Superior
Court. See MIIs v. State Sales, Inc., 824 A 2d 461, 464 (R |
2003). The court concluded that despite the fact that “Rule 50
was the inproper vehicle for disposing of the plaintiff’s claimns,

that error was harmess in this case.” 1d. at 473. The court
el aborated that “[t]o succeed on her personal injury clainms, it
was i ncunbent on the plaintiff to establish a causal connection
bet ween the carpet and her alleged injuries .... In this case,
it was obvious to the trial justice and counsel that the
plaintiff was unable to present any expert evidence to support
her claim” 1d.

Plaintiff filed a Conpl aint (Docunent #1) in this court on
Septenber 7, 2004. Para-Chem on Decenber 10, 2004, filed an
Answer (Docunment #3) to the Conplaint. On February 10, 2005,
Para-Chem filed the instant Motion to Dismss (Docunent #4), to
which Plaintiff filed an objection (Docunment #6) on February 22,
2005. A hearing was held on March 23, 2005, and the matter was
t aken under advi senent.

Law
Pro Se Status

Plaintiff is proceeding pro se, and her Conplaint is held to
a less stringent standard than one drafted by a |l awer. See
Hai nes v. Kerner, 404 U.S. 519, 520, 92 S.C. 594, 596, 30 L. Ed.
652 (1972). It is to be “read ... wth an extra degree of




solicitude.” Rodi v. Ventetuolo, 941 F.2d 22, 23 (1 Cr.

1991). The court is required to construe liberally a pro se
conplaint, see Strahan v. Coxe, 127 F.3d 155, 158 n.1 (1t Gr.
1997); Watson v. Caton, 984 F.2d 537, 539 (1t Cir. 1993), and

may grant a notion to dismss “only if plaintiff cannot prove any

set of facts entitling h[er] to relief,” Ahned v. Rosenblatt, 118
F.3d 886, 890 (1t Cir. 1997). At the sane tinme, a plaintiff’s
pro se status does not excuse her from conplying with procedural

rules. See Instituto de Educacion Universal Corp. v. US. Dep't
of Educ., 209 F.3d 18, 24 n.4 (1t Cr. 2000).
1. 12(b)(6) Standard

In ruling on a notion to dismss pursuant to Rule 12(b)(6),

the court construes the conplaint in the |ight nost favorable to
the plaintiff, see Paradis v. Aetna Cas. & Sur. Co., 796 F. Supp.
59, 61 (D.RI. 1992); Geater Providence MRl Ltd. P ship v. Med.
| magi ng Network of S. New England, Inc., 32 F. Supp.2d 491, 493
(D.R 1. 1998), taking all well-pleaded allegations as true and

giving the plaintiff the benefit of all reasonable inferences,
see Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1t Cr.
2002); Carreiro v. Rhodes GIl & Co., 68 F.3d 1443, 1446 (1

Cir. 1995); Negron-Gaztanbi de v. Hernandez-Torres, 35 F.3d 25, 27
(21t Gir. 1994). |If under any theory the allegations are

sufficient to state a cause of action in accordance with the |aw,
the notion to dism ss nust be denied. See Hart v. Mazur, 903

F. Supp. 277, 279 (D.R 1. 1995). The court “should not grant the
notion unless it appears to a certainty that the plaintiff would

be unable to recover under any set of facts.” Roma Constr. Co.

v. aRusso, 96 F.3d 566, 569 (1t Gr. 1996); accord Conley v.

G bson, 355 U. S. 41, 45-46, 78 S.C. 99, 102, 2 L.Ed.2d 80
(1957); see also Arruda, 310 F.3d at 18 (“[We will affirma Rule
12(b)(6) dismissal only if ‘the factual avernents do not justify

recovery on sone theory adunbrated in the conplaint.’”).



The court, however, is not required to credit “bald
assertions, unsupportable conclusions, and opprobrious epithets.”
Dart nouth Review v. Dartnouth Coll., 889 F.2d 13, 16 (1t Gr.
1989) (i nternal quotation marks omtted)(quoting Chongris v. Bd.
of Appeals, 811 F.2d 36, 37 (1%t Cr. 1987)). Rule 12(b)(6) is
forgiving, but it “is not entirely a toothless tiger.” Canpagna
v. Massachusetts Dep’t of Envtl. Prot., 334 F.3d 150, 155 (1%
Cr. 2003)(quoting Dartrmouth Review). A plaintiff nust allege
facts in support of “each material elenent necessary to sustain

recovery under sone actionable |egal theory.” Dartnouth Review,
889 F.2d at 16 (quoting Gooley v. Mbil Gl Corp., 851 F.2d 513,
515 (1t Cir. 1988)).

I n general, when dealing with a notion to dism ss under Fed.

R Gv. P. 12(b)(6), consideration of docunents not attached to
the conpl aint or expressly incorporated therein requires
conversion of the notion to one for sunmary judgnment pursuant to
Fed. R Cv. P. 56. See Watterson v. Page, 987 F.2d 1, 3 (1
Cr. 1993). “However, courts have made narrow exceptions for

docunents the authenticity of which are not disputed by the
parties; for official public records; for docunments central to
plaintiffs’ claim or for docunents sufficiently referred to in
the conplaint.” 1d.?

2 The Appendi x to Defendants’ Mtion to Disniss (“Defendants’
App.”) consists of a copy of the conplaint Plaintiff filed in the
Rhode | sl and Superior Court in Civil Action No. KC 99-542. Plaintiff
neither disputes the authenticity of that docunent nor the fact that
it is a public record. See Plaintiff’'s Menorandum of Law in Support
of Objection to Defendant’s Mdtion to Dismiss (“Plaintiff’s Mem ™) at
8 (“[T]he conplaint in the previous action is a public record and it
is appropriate to refer to the conplaint in the Previous Action.”).
The court has considered both the prior conplaint in KC 99-542 and the
deci sion of the Rhode Island Suprene Court affirm ng the Superior
Court’s dismissal of that action, see MIls, 824 A 2d 461 (R 1. 2003),
in evaluating the Motion to Dismss, see Watterson v. Page, 987 F.2d
1, 4 (1t Gr. 1993)(“[dn a notion to dismss a court may properly
| ook beyond the conplaint to matters of public record and doing so
does not convert a Rule 12(b)(6) notion to one for summary judgnent.”)
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Di scussi on

Def endants argue that Plaintiff’s Conplaint is barred by the
statute of limtations, see Defendants’ Menorandum of Law in
Support of Their Mtion to Dismss (“Defendants Mem”) at 1, 5,
and by the doctrine of res judicata, see id. at 1-2, 8-10.
Because the court concludes that Plaintiff’s Conplaint is tinme-
barred, the court need not address Defendant’s res judicata
argunent. Rhode |sland CGeneral Laws 8 9-1-14 provides, in
rel evant part, that:

Actions for injuries to the person shall be commenced and

sued within three (3) years next after the cause of

action shall accrue, and not after.
R 1. Gen. Laws 8§ 9-1-14(b) (1997 Reenactnent). Section 9-1-14(b)
“governs all tort suits to recover damages for personal injuries,
regardl ess of the particular |legal theory on which relief is
sought.” Arnold v. R J. Reynolds Tobacco Co., 956 F.Supp. 110,
113 (D.RI. 1997)(citing Pirri v. Toledo Scale Corp., 619 A 2d
429, 430-31 (R 1. 1993)(hol ding that personal injury claimbased
on product liability, negligence, inplied warranty, and failure

to warn was governed by 8§ 9-1-14(b)); see also Renaud v. Signma-
Aldrich Corp., 662 A 2d 711, 714 (R 1. 1995)(hol ding, in product
l[iability action, that “the three-year limtation period set

forth in 8 9-1-14(b) for commencing actions for ‘injuries to the
person’ is the applicable statute of Iimtations”)(citing
Pirri.).

According to Para-Chem “Plaintiff filed her Conplaint with
the United States District Court for the District of Rhode Island
on Septenber 7, 2004. Plaintiff’'s alleged injury occurred on or
about July 18, 1996. Thus, the Plaintiff did not file the
present claimuntil well over eight (8) years after the cause of

(quoting Mack v. South Bay Beer Distrib., Inc., 798 F.2d 1279, 1282
(9" Cir. 1986))(alteration in original).
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action accrued, which is over five (5) years after the statute of
[imtations had run.” Defendants’ Mem at 5. Plaintiff counters
that the “cause of action accrued fromthe tine of discovery that
Par a- Chem was responsible for the injuries and interference with
normal course of business.” Plaintiff’s Menorandum of Law in
Support of Objection to Defendant’s Motion to Disn ss
(“Plaintiff’s Mem”) at 1. Thus, the issue before the court is
when Plaintiff’s cause of action accrued. See Arnold, 956

F. Supp. at 113 (“The dispute in this case centers on when the
cause of action accrued, and whet her defendants conceal ed the

exi stence of the cause of action so as to toll the running of the
[imtations period.”).

Cenerally, a cause of action for personal injury accrues,
and the statute of limtations begins to run, at the tinme of
injury. See Arnold, 956 F.Supp. at 113; Martin v. Howard, 784
A .2d 291, 299 (R 1. 2001); Renaud, 662 A 2d at 714. “However, in
certain narrowmy circunscri bed factual situations, [the Rhode

| sl and Supreme Court] has held that a statute of limtations wll
not begin to run until an injury or sone wongful conduct should
have, in the exercise of reasonable diligence, been discovered.”
Renaud, 662 A 2d at 714-15; see also Arnold, 956 F. Supp. at 113
(“[T] he Rhode Island Suprenme Court has recogni zed that for sone

factual settings, the operation of a ‘discovery rule’ serves to
set this accrual date at sone tine beyond the actual date of
injury.”); Martin, 784 A .2d at 299 (“[I]n sonme narrowy
circunscri bed factual situations, however, when the fact of the
injury is unknown to the plaintiff when it occurs, the applicable
statute of limtations will be tolled and will not begin to run
until, in the exercise of reasonable diligence, the plaintiff
shoul d have di scovered the injury or some injury-causi ng wongful
conduct.”)(internal quotation marks and citation omtted). The
Rhode |sland Suprenme Court has limted the use of this discovery



rule to cases involving nmedical mal practice, see WIKkinson v.
Harrington, 243 A 2d 745, 747-48, 753 (R 1. 1968), clains
relating to inprovenents to real estate, see Lee v. Mrin, 469
A. 2d 358, 359-60 (R I. 1983), and actions concerning drug product
liability, see Anthony v. Abbott Labs., 490 A 2d 43, 44, 48 (R |
1985) .

Plaintiff argues that the discovery rule is applicable in

the instant matter. See Plaintiff’s Mem at 10; see also id. at
8 (“Not until Septenber 6, 2001;,, did the Plaintiff become aware
(di scovery) that the product Magnum Plus Gold was the major

source of the styrene ...."); Conplaint T 15°® (“On or about
Septenber 6, 2001, Plaintiff becane fully aware that the carpet
was just one factor in her personal injury, the other being the
adhesi ve known as Magnum Pl us Gol d—4099.”7). Plaintiff

acknow edges that she “brought a cl ai magai nst Beaulieu, State
Sal es, Robert Weisberg;,; an Industrial Hygienist sent by the
Rhode | sl and Departnent of Health, and John Doe Cenent Co.,
aliasp,; [i]n 1999 within the required statute of limtations.”
Complaint 1 6. Plaintiff described the John Doe Carpet Cenent
conpany as “the unknown manufacturer of the cenment used to
install the carpet in Plaintiff’'s offices.” Appendix to

Def endants’ Mdtion to Dismss (conplaint filed in Cvil Action
No. KC 99-542) (“Defendants’ App.”) T 4. She argues that the
failure to name Para-Chemin the previous action was due to the
fact that the defendants there not only failed to inform
Plaintiff who the John Doe defendant was, but al so denied that
any cenment was used in the installation of the carpet on July 18,
1996. See Conplaint 7 8-10; Plaintiff’s Mem at 2, 5, 6, 9, 12.
According to Plaintiff, the defendants in the previous litigation
“W th wanton disregard purposefully and negligently w thheld had

3 1n her Conmplaint Plaintiff has included two paragraphs nunbered
fifteen. The court cites to the second T 15.
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concealed this information fromthe Plaintiff fromJuly 19,
1999;,, when Plaintiff filed that action to on or about August

30, 2001;,, when [d] efendant State Sales, Inc;.,, handed Plaintiff
information citing Para-Chem as the [d] efendant named in 1999 as
John Doe Cenent.” Plaintiff’s Mem at 2. On or about August 30,
2001, during a deposition in the prior litigation, counsel for
State Sales gave Plaintiff information identifying the product
Magnum Pl us CGol d—4099 as the adhesive which State Sal es woul d
have provided to the installer, although State Sales continued to
deny that any adhesive was used in the installation of the carpet
in Plaintiff’s office. See Conplaint § 11; Plaintiff’s Mem at
2. Thereafter, Plaintiff purchased a five gallon drum of Magnum
Pl us Gol d—4099 and sent it for testing. See Conplaint § 12;
Plaintiff’s Mem at 2. Plaintiff states that she received the
results, which confirmed the presence of certain chem cals known
as volatile organic conpounds (“VOCs”), on or about Septenber 6,
2001. See Conplaint Y 13, 15; Plaintiff’s Mem at 2. Thus, in
Plaintiff’s view, the instant Conplaint is not tinme-barred under
R 1. Gen. Laws 8§ 9-1-14(b) “because it does neet the three year
statute being filed on or about Septenber 6, 2004;,, three years
to the date of receipt of Data Chemresults on the conposition of
t he product Magnum Plus Gold.” Plaintiff’s Mem at 2. The court
rejects Plaintiff’s argunment for the follow ng reasons.

As an initial matter, the court notes that the Rhode Island
Suprene Court has declined to extend the discovery rule to
product liability actions other than those involving drug product
liability. See Renaud, 662 A 2d at 716; see also Arnold, 956
F. Supp. at 114 (noting that “[i]n its nost recent discussion of

Ant hony, the [Rhode I|sland Suprenme] Court left no doubt that the
rul e announced therein applies solely to drug product liability
cases, and not to product liability or personal injury cases
general ly”)(citing Renaud). Although Plaintiff argues that “[a]s



to the RI Suprenme Court extending the discovery rule to only
including ‘certain types of property damage and drug product
liability,” and to ‘certain narrowy defined factual situations,
admttedly the RI State Courts have never addressed the issue of
carpet and glue toxicity as it pertains to the situation at
hand,” Plaintiff’s Mem at 12, and that “only extending the rules
to cover those of drug product liability underscores the very
need of change needed in the RI State Court Judicial system”
id., the fact remains that the Rhode Island Suprene Court has
declined Plaintiff’s invitation to extend the discovery rule to
product liability and personal injury cases in general, see
Arnol d, 956 F.Supp. at 114.

Mor eover, “the discovery rule concerns the discovery that
one has suffered an injury, not the discovery of the identity of
the party allegedly responsible for causing the injury.” Renaud,
662 A .2d at 715; see also id. (“Anthony does not stand for the
proposition that the statute of limtations is tolled until a

plaintiff should have di scovered the identity of the drug
manufacturer.”). The court agrees with Para-Chenis statenent
that “by the Plaintiff’s own adm ssion she knew of the all eged
injury and the basis of the alleged cause of action in the sumer
of 1996.” Defendants’ Mem at 2.

In the Superior Court conplaint filed in 1999, Plaintiff
all eged that: “JOHN DCE CARPET CEMENT is the unknown manufacturer
of the cenent used to install the carpet in Plaintiff’'s offices,”
Def endants’ App. T 4; “[o]n or about July 18, 1996,
[d] efendants, jointly and severally, replaced carpet in
Plaintiff’s offices |ocated at 65 Jefferson Boul evard, Warw ck,
Rhode Island,” id. 1 7; “[t]hereafter, the rug and/or cenent
emtted strong, noxious fumes to such a degree that Plaintiff’s
patients and Plaintiff herself conplained of burning eyes,
scratchy throats and dizziness after just a few mnutes in the
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premses,” id. 1 8; “Plaintiff conplained to both the |andlord
and to the [d] efendants, stating that the rug and/or cenment was
defective in that it caused her, her enployees and patients to
beconme ill due to the fumes,” id. 1 9; “[d]efendants failed and
refused to do anything about the defective rug and/or cenent,”
id. 1 10; “[o]n or about August 9, 1996,,, the noxious fumes were
such that Plaintiff could no I onger carry on her trade and
profession in the premises,” id. § 11; and “Plaintiff vacated the
prem ses, and | ost business due to having to vacate the
premses,” id. Y 12. She further alleged that the defendants,
jointly and severally, manufactured, sold, and installed the
carpet and/or cenent in her offices, that they had a duty to do
so in a workmanli ke manner, and that they were negligent in
failing to do so. See id. 1Y 14-16. Plaintiff stated that
“[t]hrough the negligent and/or inproper application or use of
the materials to install the rug, the [d]efendants, jointly and
several ly, have chemcally assaulted the Plaintiff,” id. { 19,
and that, as a result, “Plaintiff sustained physical injury, pain
and suffering and sustained a | oss of business, incone and
earning capacity and expense for nedical treatnment,” id. T 17.

In the Conplaint filed in this court, Plaintiff includes the
sane (or simlar) allegations regarding the installation of the
carpet in her office on July 18, 1996, see Conplaint § 3; the
resulting “strong noxious vapors,” id. T 4, which the rug and/or
cenent emtted, see id., and which caused Plaintiff and others to
suffer “nyriads of synptons,” id.; her conplaints to her
| andl ady, State Sal es, Beaulieu, the Rhode |Island Departnent of
Envi ronnment al Managenent, and the Rhode | sl and Departnent of
Heal th that “the rug and/or cenent was defective in that it
caused her, her enployees and patients to becone adversely
[a]ffected by the vapors,” id. 1 5; and her relocation to
di fferent prem ses on August 15, 1996, with all of her
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bel ongi ngs, and | oss of business which resulted therefrom see
id. 1 7. Plaintiff notes that she brought a cl ai magai nst

vari ous defendants, including “John Doe Cenent Co., alias,”
Complaint 1 6, in 1999 “within the required statute of
limtations,” id., and that those “clains were brought for these
part[ie]s jointly and severally failed and refused to do anything
about the defective rug and/or cenent,” id. Additionally, she
notes that the 2001 test results on the Magnum Pl us Gol d—4099
were consistent with previous test results on a “yell ow nustard
appeari ng substance found on the bottom of the carpet and car pet
pad ....” 1d. T 12; see also Plaintiff’s Mem at 2 (stating that
results of the testing of Magnum Plus Gold “clearly matched those
of sanples taken fromthe site of the carpet installation
(sanpl es both from August 15, 1996;,, and from May 10, 2001).

The results also matched the chem cals determned to be the cause
of acute and chronic personal injury to the Plaintiff (as

determ ned in 1996 and after May 2001).").*

It is abundantly clear to the court that not only was
Plaintiff aware of her injury in July and August of 1996, but she
was al so aware that the cenent may have played a role in that
injury. As Senior Judge Ronald R Lagueux stated in Arnold:

In general, once a plaintiff is aware that he or she has

been injured by a product, that plaintiff has enough

i nformati on to comrence a products liability action based

on that injury. For the action to accrue, a plaintiff

does not need to be aware of all the facts supporting the

claim such as whether a particular conponent was

defecti ve or whet her and how t he desi gn was fl awed--such
factual investigation is the subject of the discovery

process. Plaintiffs’ view, which is essentially that a
cause of action does not accrue until the investigation

“* Plaintiff also states in her nmenorandumthat on July 18, 1996,
Plaintiff observed both a clear cenent foundation and a yell ow gl ue-
i ke substance that had not previously been present. See Plaintiff’s
Mem at 6.
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is conplete, “would render the statute of limtations
meani ngl ess and i neffective.”

Arnol d, 956 F.Supp. at 117; see also Martin, 784 A 2d at 300
(rejecting plaintiff’s argunent that “she did not appreciate the

full nature and extent of her injuries at the tine she first knew
she had suffered harnf); Renaud, 662 A 2d at 716 (“In the case at
bar, plaintiff was aware that she was injured within hours of her
exposure to the acetic acid funes. She experienced synptons that
caused her to seek energency nedical treatnent on the very

af t ernoon of her exposure to those funmes. Unlike WIKinson and
Lee where the plaintiffs, even if they had used reasonabl e

di li gence, could not have discovered that they had suffered an
injury until after the applicable statutes of Iimtations had
expired, in the instant case plaintiff knew that she was injured
al nost simultaneously with the event precipitating the injury.”);
Ant hony, 490 A 2d at 45 (“The reasoni ng behind WIKkinson and Lee
is that a person should have reasonabl e opportunity to becone
cogni zant of an injury and its cause before the statute of
[imtations begins to run.”).

Finally, the Rhode Island Suprene Court in Renaud rejected
an argunent very simlar to that of Plaintiff here that the
defendants in KC 99-542 “conceal [ed] the infornmation necessary to
fully and properly litigate the previous action,” Plaintiff’s
Mem at 6, nanely the identity of the John Doe defendant, see id.
at 5, 9. In Renaud, the plaintiff was injured as a result of
inhaling fumes fromacetic acid that had spilled at her place of
enpl oynment, Landmark Medical Center. See Renaud, 662 A 2d at
713. She sued Signma-Aldrich Corporation (“Sigma-Aldrich”),
al l eging that Sigma-Aldrich had manufactured and supplied the

contai ner holding the acetic acid involved in the incident. See
id. Approximately four and a half years after the spill,
docunents were obtained pursuant to a subpoena which indicated

13



that the supplier was Fisher Scientific Co. (“Fisher”), not
Sigma- Aldrich. See Renaud, 662 A 2d at 713. The Plaintiff noved
to anend her conplaint to add Fisher, which notion was granted.

See id. Fisher thereafter filed a notion to dism ss pursuant to
Fed. R Cv. P. 12(b)(6), claimng that the three year statute of
[imtations against it had expired prior to its being added as a
defendant. See id. The notion was deni ed, and Fi sher appeal ed.
See id.

The Renaud court stated that:

The plaintiff asserts that she exercised reasonable
diligence in her efforts to identify the party that
manuf actured and supplied the container holding the
acetic acid to Landmark. She all eges, however, that her
efforts to identify the manufacturer/supplier were
frustrated by, inter alia, Landmark enpl oyees, who told
her that the manufacturer of the container was Sigma
Chem cal ; enpl oyees of Landmark’s purchasi ng depart nent,
who told her that invoices for the acetic acid were

unavai |l abl e; and Landmark’s workers’ conpensati on
i nsurance carrier, who sent a subrogation noticeto Sigm
Chem cal . Al though certain of these contentions were

di sputed by the Signma defendants, plaintiff neverthel ess
clainms that she reasonably and detrinentally relied on
i nformati on obtained from her enployer, who m sled her
into believing Sigma Chem cal to be the proper defendant.
The plaintiff further suggests that Landmark enpl oyees
and the two Si gna def endants nay have even intentionally
conceal ed the identity of the supplier of the container.
Even if we accept each of plaintiff’s allegations as
true, they provide no basis for tolling the statute of
l[imtations on a cause of action against Fisher. In
order to toll the running of the statute of limtations
with respect to Fisher, there would have to be a show ng
that Fisher, the party asserting the statute-of-
limtations def ense, att enpt ed by fraud or
m srepresentation to conceal the existence of the cause
of action. The plaintiff does not allege that Fisher in
any way attenpted to conceal the existence of the cause
of action against it. Her clainms of conceal nent are
directed at only Landmark and possibly the two Sigma
def endants. Consequently plaintiff’s allegations, even
if accepted as true, cannot serve to toll the statute of
[imtations on a cause of action against Fisher.
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Renaud, 662 A 2d at 714 (internal citations and footnote
omtted). The sanme is true in the instant matter. Plaintiff has
made no all egations that Para-Chem concealed its identity from
her. Accordingly, the court rejects Plaintiff’s contention that
because the actions of the defendants in KC 99-542 precluded her
from nam ng Para-Chem previously the statute of limtations as it
pertains to Para-Chem should run from Septenber 6, 2001

Statutes of limtations “pronote certainty and finality and
avoid stale clains .... Roe v. Celineau, 794 A 2d 476, 485
(R 1. 2002); see also Martin, 784 A .2d at 299 (noting that theory
behind statutes of |imtations is that “even if one has a just

claimit is unjust not to put the adversary on notice to defend
within the period of Iimtation and that the right to be free of
stale clains in time cones to prevail over the right to prosecute
thenf). Based on the foregoing, the court concludes that the
di scovery rule is inapplicable in these circunstances and that
Plaintiff’s cause of action against Para-Chemis barred by the
three-year statute of limtations.
Concl usi on

For the reasons stated above, | recommend that the Mtion to
Di smiss be granted because the Conplaint is tine-barred. Any
objections to this Report and Recommendati on nust be specific and
must be filed with the Cerk of Court within ten (10) days of its
receipt. See Fed. R Cv. P. 72(b); D.R1. Local R 32. Failure
to file specific objections in a tinely manner constitutes waiver
of the right to review by the district court and of the right to
appeal the district court’s decision. See United States v.
Val enci a- Copete, 792 F.2d 4, 6 (1t Cr. 1986); Park Mdtor Mart,
Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1%t G r. 1980).
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DAVID L. MARTIN
United States Magi strate Judge
April 11, 2005
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