UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOHN OLI VEI RA
Pl ai ntiff,

v. : C.A No. 02-303 T

JACK EVANS,
GERHARD OSWALD,
TOWN OFFI ClI ALS,
Def endants.?

REPORT AND RECOMVENDATI ON

David L. Martin, United States Magi strate Judge

Before the court is Defendants’ Mtion for Summary
Judgnent (Docunent #15). Plaintiff John Oiveira
(“Plaintiff”) has objected to the notion. Pursuant to 28
US. C 8 636(b)(1)(B) and D.R 1. Local R 32(a), this matter
has been referred to me for prelimnary review, findings, and
recommended di sposition. A hearing was conducted on April 28,
2003. After considering the parties’ oral argunents,
reviewi ng the menoranda subm tted, and perform ng i ndependent
research, | recommend that Defendants’ Motion for Summary
Judgnent be granted.

Overvi ew

In April of 2002, Plaintiff was cited by the Town of
Bristol, Rhode Island (the “Town”), for allegedly violating
the Town’s Zoning Code and the State’ s Buil di ng Code.

Plaintiff contested the violations in the Town’ s Minici pal

! In the Arended Conpl aint (Docunent #11), Plaintiff spells the
| ast nane of Defendant Evans as “Evan” and the first nane of
Defendant Gswal d as “CGerhald.” Anended Conplaint at 1. The court
has corrected the spellings to “Evans” and “Cerhard.”



Court and sought records fromthe Town’s Buil di ng Depart nent.
When the records were not produced, he filed this pro se
action pursuant to 42 U . S.C. 8§ 1983. Plaintiff alleges that
Town officials used their authority to violate his
constitutional rights to equal protection and due process of
| aw. Specifically, Plaintiff clains that Defendant Jack
Evans, the Town’s Code Conpliance Coordi nator, and Def endant
Gerhard Oswal d, the Town's Zoni ng Enforcenment Officer,
(collectively “Defendants”)? denied himthe right to inspect
and copy records in their possession. Because | find that
Plaintiff has not shown any denial of equal protection and
t hat an adequate state post-deprivation renedy exists which
negates his due process claim | recommend that Defendants’
Motion for Summary Judgnent be granted.
Facts

On April 10, 2002, Defendants sent Plaintiff a letter
whi ch stated that he was in violation of the Town’s zoning
ordi nance regul ating open air storage and also of the State
Bui | di ng Code. See Defendants’ Rule 12.1 Statenent of
Undi sputed Facts in Support of Mdtion for Summary Judgnent
(Docurent #16) (“Defendants’ SUF”) 1 1;3 Defendants’

2The offices held by Defendants are identified in the April 10,
2002, letter fromDefendants to Plaintiff. See Defendants’
Menor andum of Law in Support of Mtion for Summary Judgment (Docunent
#15) (“Defendants’ Summary Judgrment Mem "), Exhibit (“Ex.”) A (Letter
fromDefendants to Plaintiff of 4/10/02).

SPlaintiff states that “[a]ll the Defendants’ facts are in
dispute.” Paintiff John Qiveira s (bjection to Defendant’ s [sic]
Rule 12.1 Staterment of Undisputed Facts Mtion for Sumrary Judgnent,
Fact One in Dispute (Docunent #35) (“Plaintiff’s Cbjection to SUF")
at 3. However, it is clear that Plaintiff does not dispute that
Def endants Jack Evans and Gerhard Gswal d (“Defendants”) sent
Plaintiff a notice stating that Plaintiff was in violation of the
Town Zoni ng Ordi nance and State Buil ding Code. See Defendants’
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Mermor andum of Law in Support of Mtion for Summary Judgnent
(Document #15) (“Defendants’ Summary Judgnment Mem ”), Exhibit
(“Ex.”") A (Letter from Defendants to Plaintiff of 4/10/02).
The zoning ordi nance violation stemed fromthe presence on
Plaintiff’s property of allegedly old tires, junk, used scrap
| umber, and three | arge propane tanks. See id. The Building
Code vi ol ations were based on the allegedly dil api dated
condition of the front stairs and front porch of Plaintiff’s
house and from peeling and falling paint fromthe house. See
id. Plaintiff disputes that there were any violations. See
Plaintiff John Oiveira s Objection to Defendant’s [sic] Rule
12.1 Statenment of Undi sputed Facts Mtion for Summary
Judgnent, Fact One in Dispute (Docunent #35) (“Plaintiff’s
Obj ection to SUF"). For purposes of the present Mdtion, the
court will assunme that there were no violations.

Plaintiff contested the alleged violations in the Town’s
Muni ci pal Court. See Defendants’ SUF (Docunent #16) 1 2;
Plaintiff’s Objection to SUF (Docunment #35) at 3.4 Plaintiff
requested that Defendant Oswal d provide himw th copies of
“all private conplaints” which had been received by M.

Oswal d’s office from March 29, 2001, to July 11, 2002. See
Plaintiff John Oiveira s Objection to Defendant’s [sic]
Motion for Summary Judgnment (Docunent #34) (“Plaintiff’s

Obj ection to Summary Judgnent”), Ex. C (Letter fromPlaintiff
to Oswald of 7/11/02). Plaintiff repeated this request in

Summrary Judgnent Mem (Docurent #15), Ex. A (Letter from Defendants
to Plaintiff of 4/10/02). Rather, Plaintiff disputes that there were
violations. See Plaintiff’s Cbjection to SUF (Docunent #35) at 3.

4 Again, although Plaintiff states he disputes all of
Defendants’ facts, it is clear that he does not dispute that he
contested the violations in the Minicipal Court.
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another letter to M. Oswald dated August 9, 2002.°> See id.,
Ex. D (Letter fromPlaintiff to Oswald of 8/9/02).

Plaintiff alleges in the Anended Conpl ai nt® (Docunent #11)
t hat Defendants failed to produce the records. See Anended
Conpl ai nt (Docurent #11) Y 2B, 2C; see also Plaintiff’s
Obj ection to Summary Judgnent (Docunent #34) at 2. However,
in other filings Plaintiff indicates that Defendants produced
(or allowed Plaintiff to copy) one or nore records. See
Plaintiff’s Objection to Sunmary Judgnent (Document #34), EX.
B (Meno from Evans to Plaintiff dated 8/7/02)(bearing
Plaintiff’s handwitten notation that “1 copy not copies
sent”); Plaintiff John Oiveira[’s] Mtion to Take Deposition
of Defendants (Docunment #31)7 at 3 (“Plaintiff John Oiveira
spent over four (4) hours review ng records at Town Hall and

copi ed sixteen (16) pages of records—+tinme from9 a.m to after

*Plaintiff sent an identically worded letter to Defendant Evans
whi ch was al so dated August 9, 2002. See John Qiveira Plaintiff[’']s
bj ection and Menmorandum of Law to Defendant’s [sic] Mtion to Quash
Depositions Notice (Docunent #25) (“Plaintiff’s Deposition Mem”) Ex.
A (Letter fromPaintiff to Evans of 8/9/02).

® The operative conplaint in this matter is the Arended
Compl ai nt (Docurment #11) filed on Septenber 27, 2002. See Menorandum
and Oder Ganting Plaintiff's Second Mbtion to File Arended
Conpl ai nt (Document #10) (“Menorandum and Order dated 10/1/02") at 5
n.3. Plaintiff captioned this document “Plaintiff John diveiras
Re-Entering H s Anended Conpl aint Now Signed and Notarized to Conply
with Rule 7(b)1 and Rule 8 and Rebuts Defendants’ Cbjection Dated
9/20/ 2002 to Plaintiff's Arended Conplaint.” The court designated
this document as the Amended Conplaint, but ruled that T 4 was
surpl usage and shoul d be disregarded. See Menorandum and O der dated
10/ 1/ 02 (Docurent #10) at 3.

"The full title of Docurment #31 is “Plaintiff John Aiveira
Motion to Take Deposition of Defendants This is a USCC 43-1983 Action
Violation of AGvil and Constitutional R ghts and Travel of the Case
to be Hel pful to the Court.”



1 p.m”). Defendants dispute that Plaintiff’s request for
records was denied. See Defendants’ Sunmmary Judgnment Mem at
5 n.2. Rather, Defendants allege that the docunents were nade
avai l abl e for inspection by Plaintiff at his conveni ence, but
that Plaintiff failed to follow through and review the
docunents. See id.

The violations against Plaintiff were ultimtely either
di sm ssed voluntarily by the Town or disnm ssed by the Town’s
Muni ci pal Court for insufficient evidence. See Plaintiff’'s
Objection to SUF (Docunent #35) at 3; see also Defendants’
Sunmary Judgnment Mem (Docunment #15), Ex. D (Order of the
Muni ci pal Court of the Town of Bristol regarding Notice of
Vi ol ation dated April 10, 2002, against Plaintiff).

Travel

On July 8, 2002, Plaintiff filed the Conpl aint (Docunent

#1) in this court. Although the Conplaint indicated that it

was an action pursuant to 42 U S.C. § 1983 and all eged
violation of Plaintiff’s constitutional rights to equal
protecti on and due process, the facts which fornmed the basis
for the action were not stated. See Conplaint (Docunent #1).
Def endants filed an Answer (Docunent #3) to the Conplaint on
July 16, 2002, asserting anong ot her defenses that the
Conplaint failed to state a clai mupon which relief may be
granted and that the court |acked subject matter jurisdiction.
See Answer (Docunment #3) 11 2, 4.

Plaintiff filed a notion to anend the Conpl ai nt on August
6, 2002. See Plaintiff’s Mdtion to Amend Conpl ai nt (Docunent
#5). However, he failed to attach a copy of the proposed
amended conpl aint. The court found that the Conplaint was
deficient because it did not state facts which provided a
basis for the action and for Plaintiff’'s entitlement to
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relief. See Order Denying Wthout Prejudice Plaintiff’s
Motion to Amend Conpl ai nt dated 8/29/02 (Docunent #6) (“Order
dated 8/29/02”) at 1-2. The court denied the notion to anend
but did so without prejudice.® See Order dated 8/29/02
(Docunent #6) at 2.

On Septenber 12, 2002, Plaintiff filed a second notion to
file an anmended conplaint. See Plaintiff’s Mdtion to Anmend
Conpl ai nt per Magistrate’s Order and Suppl enment New Viol ation
by Defendants and Grounds for Federal Court Jurisdiction
(“Second Motion to File Amended Conpl aint”) (Docunment #8).

The court treated an attachment to the Second Mdtion to File
Amended Conpl aint as being the Proposed Amended Conpl ai nt.
See Menorandum and Order Granting Plaintiff’s Second Mdtion to
File Amended Conpl ai nt dated October 1, 2002 (“Menorandum and
Order dated 10/1/02”) (Docunent #10) at 2. This satisfied the
first requirement of the Order dated 8/ 29/02 (Docunment #6).
See Menorandum and Order dated 10/1/02 at 2. Satisfaction of
the other requirements of the August 29'" Order —i.e. to set
“forth clearly the factual basis for the action, the basis for
jurisdiction, and the relief which Plaintiff seeks,” Order
dated 8/29/02 at 3 —was, in the court’s view, “a closer
guestion,” Order dated 10/1/02 at 2. The Proposed Anended
Conpl ai nt did not explain the original case or controversy
whi ch had pronpted the filing of the Conplaint. See id.

SPlaintiff appealed this Magistrate Judge' s August 29, 2002,
O der Denying Wthout Prejudice Plaintiff’s Mtion to Arend, see
Plaintiff's Appeal from Magistrate Judge to District Court Judge
Under 28 U S. C. A 8636(C) Request Judge to Receive Further Al owed by
636(C) - New Evidence U S. C C 42-1983 Viol ati on Constitutional
Violation by Named Defendants (Docunent #7) (“Plaintiff’s Appeal
dated 9/6/02"), but his appeal was denied by Chief Judge Ernest C
Torres on Cctober 8, 2002, see Order denying Plaintiff’'s Appeal dated
9/ 6/ 02 (Docurment #12) at 2.



However, the court assuned that Plaintiff intended by the
Proposed Amended Conpl aint to pursue only the clains alleged
in that docunent and overlooked Plaintiff’s failure to explain
the original case or controversy. See id. at 2-3. The court
al so treated as surplusage Y 4 of the Proposed Anended
Conmpl ai nt whi ch was inconprehensible. See id. at 3.

Wth these all owances and applying a rel axed pl eading
standard in consideration of Plaintiff’s pro se status, the
court found that the Proposed Anended Conpl ai nt all eged:

t hat Defendants violated [Plaintiff’s] rights under

the Fourteenth Amendnment by not allowing him “to

inspect and copy an[y] records in Defendant[s’]
possession,” Proposed Anmended Conplaint 9§ 2 :

Plaintiff alleges that he submtted a witten request

for such inspection to Defendants on July 11, 2002,

and that they failed to conmply within the ten days

specified in R1. Gen. Laws 8 38-2-7. See id. 2 A

B. Plaintiff also appears to claima violation of his

ri ghts because Defendants allegedly failed to conply

with a July 9, 2002, directive froma mnunicipal court

judge that Plaintiff be provided “with an exact copy

of these findings in that report and well before the

next continuance date August 13, 2002,” see id. 1 4A

By way of relief, Plaintiff seeks to have this court

order Defendants “to produce a copy of building

i nspection report as Municipal Court instructed.” See

id. at 2.

Menor andum and Order dated 10/1/02 (Docunent #10) at 3-4
(third alteration in original). Based on the above finding,
the court granted Plaintiff’s Second Motion to File Anended
Conpl ai nt (Docunment #8). See id. at 4. The court also ruled
that an identical copy of the Proposed Amended Conpl ai nt which
Plaintiff had filed on Septenber 27, 2002, was “the operative
Amended Conplaint.” 1d. at 5 n.3.

A Rule 16 Conference was conducted before this Magistrate

Judge on Oct ober 22, 2002, and a pretrial order was entered.
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See Pretrial Order (Docurment #13). The Pretrial Order
established a discovery closure date of April 21, 2003. See
id. at 1.

Def endants filed the instant notion for summary judgment
(Docunment #15) on Decenber 16, 2002. Plaintiff responded on
Decenmber 19, 2002, by filing a motion to stay proceedings in
this case and the case of John Oiveira v. Mark Sales, Nancy
Gorgi, CA No. 02-383 M.. See Plaintiff’s Mdtion to Stay
(Docunment #17). The alleged basis for the stay was that

Plaintiff was “filing notion[s] requesting Federal Court
Judges for decisions in witing of Court actions in aforesaid
case proceedings ....” 1d. at 2. Plaintiff requested that he
be given thirty days after receipt of the witten deci sions
“to respond to proceedings.” |d. Defendants filed an
objection to the Mdtion to Stay on Decenber 31, 2002. See

Def endant’s Conditional Objection to Plaintiffs’ [sic] Motion
for a Stay (Document #19). Defendants indicated that they did
not object to a thirty day extension of the time for Plaintiff
to respond to their notion for summary judgnent. See

Def endant’ s Menorandum i n Support of Conditional Objection to
Plaintiffs’ [sic] Mdition for a Stay (Docunment #19)° at 2.
However, they did object to a stay for the purpose of allow ng
Plaintiff to obtain witten decisions fromthe judges and al so
for the purpose of conducting depositions. See id.; see also
Plaintiff’s Motion to Stay filed in C.A. No. 02-383 M.
(Docunment #16) at 2.

®Defendants’ Conditional Chjection to Plaintiffs' [sic] Mtion
for a Stay (“Defendants’ (hjection to Stay”) and Def endants’
Menorandum i n Support of Conditional Cbjection to Plaintiffs’ [sic]
Motion for a Stay were both docketed under a single docurment nunber,
Docunent #19.



In the nmeantime, Plaintiff filed notices on Decenber 23,
2002, to depose Evans on January 13, 2003, and to depose
Oswal d on January 15, 2003. See Notice to Take Deposition
(Docunment #18).1° Defendants noved to quash the deposition
notices on January 9, 2003. See Defendants’ Mdtion to Quash
Depositions Notice (“Mdtion to Quash”) (Docunent #20). On
January 13, 2003, Plaintiff filed an objection to the Mtion
to Quash. See John Oiveira Plaintiff[’]s Objection and
Mermor andum of Law to Defendant’s [sic] Mtion to Quash
Depositions Notice (Docunment #25) (“Plaintiff’s Deposition
Mem ”"). The court conducted a hearing on the Mdtion to Quash
on January 13, 2003, and tenporarily stayed the taking of
Def endant s’ depositions, pending the issuance of a witten
deci sion. On January 17, 2003, the court issued a nmenorandum
and order granting the Motion to Quash. See Menorandum and
Order Granting Defendants’ Motion to Quash Depositions Notice
(Docunment #27). The court found that the Amended Conpl ai nt,
construed liberally, could only be viewed as all eging
procedural due process violations, see id. at 8-9, and that,

t herefore, the pending notion for sunmary judgnent involved a
pure question of |aw, nanely whether an adequate state post

deprivation renmedy exists, see id. at 9. However, the denial
was without prejudice to Plaintiff’s right to present further

argunent that he should be allowed to depose Defendants. See

© The two notices of deposition were stapled together and
docket ed under a single document nunber, Docurent #18.

At the January 13, 2003, hearing the court al so denied
Plaintiff's motion to recuse this nmagistrate judge for an all eged ex
parte conmuni cation with counsel for Defendants. See Order Denying
Motion for Recusal (Docunent #24). The court found that Plaintiff’s
belief that there had been an ex parte communi cation was m staken.
See id. at 2.



id. at 10. Also on January 17, 2003, the court denied
Plaintiff’s Motion to Stay proceedi ngs, but granted his
request for a thirty day extension to respond to Defendants’
Motion for Summary Judgnent. See Order Denying Modtion to Stay
(Docunent #28).

On January 22, 2003, the court issued an order which
stated that Plaintiff had until February 17, 2003, to submt
addi ti onal argunment regarding why he should be allowed to
depose Defendants and until March 3, 2003, to file his
response to Defendants’ Motion for Summary Judgnent. See
Order Clarifying and Further Extending Tine for Plaintiff’'s
Responses (Docunent #29). Plaintiff submtted what appeared
to be additional argunment or notions regarding his desire to
depose Defendants on January 31, 2003, see Plaintiff John
Oiveira[’s] Mtion to Take Deposition of Defendants (Docunent
#31), and February 4, 2003, see Amendnent to Plaintiff’s
Motion to Take Deposition Based on Defendants’ Refusal to
Produce the Nanme of Conplainant on O fice Form Conpl ai nt
(Docunment #32). The court denied both notions in a witten
order on February 18, 2003, after again finding that
resolution of the question of whether an adequate state renedy
exi sts did not require the deposition of Defendants. See
Order Denying Plaintiff’s Mdtions to Take Deposition (Docunent
#33) at 2-3.

Plaintiff filed an objection to Defendants’ Mtion for
Summary Judgnent and an objection to Defendants’ SUF on March
3, 2003. See Plaintiff’'s Objection to Summary Judgnent
(Docunment #34); Plaintiff’s Objection to SUF (Docunent #35).
On April 23, 2003, Plaintiff filed an amended objection to
Def endants’ Mtion for Summary Judgnment. See Plaintiff John

Oiveira s Arended Objection to Defendants Oswal d and Evans
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Motion for Summary Judgnent (“Plaintiff’s Anended Objection to
Summary Judgnent”) (Docunent #36). Two days |ater, on Apri
25, 2003, Plaintiff filed what appeared to be a notion for
sunmary judgnent, alleging that Defendants had failed to
respond within twenty days to “Plaintiff’s 1st Amended
Complaint.” Plaintiff John Oiveira s Mtion and Affidavit
Attached for Sunmary Judgnent Based on 20 Day Rul e
(“Plaintiff’s Mdtion for Summary Judgnent”) (Docunment #37).

The court conducted a hearing on Defendants’ Motion for
Summary Judgnent on April 28, 2003. Thereafter, the matter
was taken under advi senment.

Law

Summary judgnent is appropriate where “the pl eadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is

no genui ne issue as to any material fact and that the noving

party is entitled to a judgnent as a matter of law.” Fed. R
Civ. P. 56(c); Kearney v. Town of WAareham 316 F.3d 18, 21 (1s
Cir. 2002)(quoting Rule 56(c)). “A dispute is genuine if the

evi dence about the fact is such that a reasonable jury could
resol ve the point in the favor of the non-noving party. A
fact is material if it carries with it the potential to affect
t he outcone of the suit under the applicable law.” Santi ago-
Ranps v. Centennial P.R. Wreless Corp., 217 F.3d 46, 52 (1s

Cir. 2000). In ruling on a notion for summary judgnent, the

court nmust exam ne the record evidence “in the |ight nost

favorable to, and drawing all reasonable inferences in favor

of , the nonnoving party.” Feliciano de la Cruz v. E
Conqui st ador Resort & Country Club, 218 F.3d 1, 5 (1t Cir
2000). However, the non-noving party may not rest nmerely on

the allegations of the conplaint, but nust set forth specific
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facts as to each issue upon which he would bear the ultimte
burden of proof. See Santiago-Ranps v. Centennial P.R

Wreless Corp., 217 F.3d at 53. *“[Clonclusory allegations,

i nprobabl e i nferences, and unsupported specul ati on,
Pueblo Int’'l, Inc., 229 F.3d 49, 53 (1st Cir. 2000), are

insufficient to avoid summry judgnent, see id.

Suarez V.

Di scussi on

Equal Protection

Plaintiff claims that his right to equal protection under
state | aw has been violated. See Amended Conpl ai nt (Docunent
#11) 1 1;' see also Plaintiff’s Anmended Objection to Summary
Judgnent at 1. “An equal protection claimis found only upon
a showi ng of a ‘gross abuse of power, invidious
di scrim nation, or fundanentally unfair procedures’ or sone
sort of unjustified disparate treatnent with respect to
simlarly situated applicants.” Collins v. Nuzzo, 244 F.3d
246, 251 (1%t Cir. 2001) (quoting Creative Env'ts, Inc. v.
Est abr ook, 680 F.2d 822, 832 n.9 (1st Cir. 1982)); see also
Baker v. Coxe, 230 F.3d 470, 474 (1st Cir. 2000)(sane).
Clearly, Defendants’ refusal to provide records could not

reasonably be held to be a “gross abuse of power,” and
Plaintiff has not alleged invidious discrimnation or
unjustified disparate treatnment of simlarly situated persons
who have requested records.

A successful equal protection claimcan be brought by a
“class of one,” Donovan v. City of Haverhill, 311 F.3d 74, 77

2 Not all of the paragraphs of Plaintiff’'s Anended Conpl ai nt
bear separate nunerical or letter designations. As a consequence, in
some instances, this court’s citation to the Anended Conplaint is to
a nunbered or lettered paragraph which is closest to the cited
material or which appears to enconpass the cited naterial.
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(1st Cir. 2002), but the plaintiff nmust allege that he has
“been intentionally treated differently fromothers simlarly
situated and that there is no rational basis for the
difference in treatnment,” id.; see also Wojcik v. Mass. State
Lottery Conmin, 300 F.3d 92, 104 (1st Cir. 2002)(sane).

Plaintiff has not alleged (nor has he pointed to any evi dence

in the record) that he has been intentionally treated
differently from other persons who have requested records from
Def endants. “[A] party opposing a properly supported notion
for summary judgnment may not rest upon nere allegation or
deni al s of his pleading, but nust set forth specific facts
showi ng that there is a genuine issue for trial.” Napier v.
Town of W ndham 187 F.3d 177, 182 (1st Cir. 1999)(quoting
Anderson v. Liberty Lobby, 477 U S. 242, 256, 106 S.Ct. 2505,
2514, 91 L.Ed.2d 202 (1986))(alteration in original). Even
assum ng that Plaintiff was treated differently than others

simlarly situated, Plaintiff has not alleged that there is no
rational basis for the difference in such treatnment. See
Wjcik v. Mass. State Lottery Commin, 300 F.3d at 104 (“An

equal protection claimwill only succeed if the decision to

treat an individual differently than those simlarly situated

is wholly “arbitrary or irrational.’”)(affirm ng grant of
summary j udgnent agai nst enpl oyee who failed to identify
specific evidence concerning specific individuals who received
nore |lenient treatnment and also failed to adduce evi dence of
arbitrary or irrational notive for his term nation).

Consequently, Plaintiff’s equal protection claimfails.?13

¥ In Baker v. Coxe, 230 F.3d 470 (1%* Gr. 2000), the plaintiffs
alleged that state officials had infringed the plaintiffs equal
protection and due process rights by refusing to issue a permt to
build a pier. The First Grcuit affirmed the dismssal of this claim
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1. Due Process

Def endants argue that, even assumng Plaintiff possesses
a recogni zabl e constitutionally protected property interest in
the records,* Plaintiff has an adequate state | aw renmedy, and,
thus, his claimfor deprivation of his procedural due process
rights nust fail. See Defendants’ Summary Judgment Mem
(Docunent #15) at 4. In support of this argunment Defendants
cite Zinernon v. Burch, 494 U. S. 113, 110 S.Ct. 975, 108
L. Ed. 2d 100 (1990), wherein the Supreme Court explained that:

I n procedural due process clains, the deprivation by

usi ng | anguage which could well be applied to Plaintiff's case nerely
by substituting the word “record” for the word “permt” in the
fol | owi ng passage:

W have held that even an arbitrary denial of a permt in
violation of state law-even in bad faith--does not rise
above the constitutional threshold for equal protection and

substantive due process clains. W have thus observed a
mar ked difference bet ween t he i nevi tabl e m sj udgnent s,
wr ongheadedness, and m st akes of | ocal gover nment
bureaucracies and the wutterly unjustified, malignant, and

extrene actions of those who would be parochial potentates.
Id. at 474 (citation onitted).

“ In order to establish a due process claim Plaintiff nust
first establish a property interest. See Macone v. Town of
Wakefield, 277 F.3d 1, 9 (1%t Gr. 2002)(citing Bd. of Regents of
State Colls. v. Roth, 408 U S. 564, 569-70, 92 S.Ct. 2701, 2705, 33
L. Ed. 2d 548 (1972)); see also Fireside N ssan, Inc. v. Fanning, 30
F.3d 206, 219 (1 Gr. 1994)(“The protections of procedural due
process are not triggered unless [Plaintiff] can show [ he] has been
deprived of a protectable liberty or property interest.”)(citing
G eveland Bd. of Educ. v. lLoudermll, 470 U S. 532, 538, 105 S. C.
1487, 1491, 84 L.Ed.2d 494 (1985); Bd. of Regents of State Colls. v.
Roth, 408 U S at 569, 92 S.Ct. at 2705). *“Property interests ‘are
created and their dinensions are defined by existing rules or
under st andi ngs that stem from an i ndependent source such as state
law.’” Fireside N ssan v. Fanning, 30 F.3d at 219 (quoting d evel and
Bd. of Educ. v. lLoudermll, 470 U S at 538, 105 S. . at 1491
(quoting Roth, 408 U S. at 577, 92 S . at 2709)).
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state action of a constitutionally protected interest
in “life, liberty, or property” is not in itself
unconsti tutional; what is wunconstitutional is the
deprivation of such an interest w thout due process of
| aw. The constitutional violation actionable under
8§ 1983 is not conpl ete when the deprivation occurs; it
is not conplete unless and until the State fails to
provi de due process. Therefore, to determ ne whether
a constitutional violation has occurred, it s
necessary to ask what process the State provi ded, and
whet her it was constitutionally adequate.

Id. at 125-26, 110 S.Ct. at 983 (bold added)(citations
omtted); see also Runford Pharmacy, Inc. v. City of East
Provi dence, 970 F.2d 996, 999 (1st Cir. 1992)(quoting
Zinernmon). Defendants also note that the Suprenme Court has

hel d that even intentional deprivations of property do not
violate the Due Process Clause “provided ... that adequate
state post-deprivation renedies are available.” Defendants’
Summary Judgnent Mem at 4 (quoting Hudson v. Palner, 468 U. S.
517, 533, 104 S.Ct. 3194, 3204, 82 L.Ed.2d 393
(1984))(alteration in original).

Def endants point to the Rhode |Island Access to Public
Records Act, R 1. Gen. Laws 88 38-2-1 to 38-2-15 (1997
Reenact nent) (2002 Suppl ement), specifically 8§ 38-2-8,1% as

B RI. Gen. Laws § 38-2-8 provides:

38-2-8. Adninistrative appeals. — (a) Any person or entity
denied the right to inspect a record of a public body by the
cust odi an of t he record may petition t he chi ef
admnistrative officer of that public body for a review of
the determnations made by his or her subordinate. The
chi ef adm nistrative of ficer shal | nmake a final

determination whether or not to allow public inspection
within ten (10) business days after the submssion of the
revi ew petition.

(b) If the chief admnistrative officer determnes that
the record is not subject to public inspection, the person
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provi di ng an adequate state |aw renedy. See Defendants’
Summary Judgnent Mem at 5. That statute provides that a
person who is denied the right to inspect a record of a public
body by the custodian of the record may petition the chief

adm ni strative officer of that body for a review of the
determ nati ons made by his or her subordinate. See R 1. Gen.
Laws 8§ 38-2-8(a) (1997 Reenactnent). The chief admnistrative
officer is required to make a final determ nation whether or
not to allow public inspection within ten busi ness days after
subm ssion of the review petition. See id. |If the chief

adm ni strative officer determnes that the record is not

subj ect to public inspection, the person may file a conpl ai nt
with the state attorney general. See R 1. Gen. Laws § 38-2-
8(b). The attorney general is then required to investigate
the conplaint, and, if the attorney general determ nes the

al l egations of the conplaint are nmeritorious, he or she may
institute proceedings for injunctive or declaratory relief in

t he superior court of the county where the record is

or entity seeking disclosure nmay file a conplaint with the
attorney general. The attorney general shall investigate

the conplaint and if the attorney general shall determ ne
that the allegations of the conplaint are neritorious, he or
she may institute proceedings for injunctive or declaratory
relief on behalf of the conplainant in the superior court of

the county where the record is maintained. Nothing wthin
this section shall prohibit any individual or entity from
retaining private counsel for the purpose of instituting
proceedings for injunctive or declaratory relief in the
superior court of the county where the record is naintained.

(c) The attorney general shall consider all conplaints

filed under this chapter to have also been filed pursuant to
the provisions of 8§ 42-46-8(a), if applicable.

R1. CGen. Laws § 38-2-8 (1997 Reenact nment) (2002 Suppl emrent); see al so
R 1. CGen. Laws § 38-2-7(b)(deenming a failure to respond within ten
days to a request to inspect or copy public records to be a denial).
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mai ntained. See id. A failure to respond to a request to

i nspect or copy a public record within the ten business day
period is deenmed to be a denial. See R I. Gen. Laws § 38-2-
7(b).

In the Amended Conplaint Plaintiff, in fact, alleges that
his request to inspect and copy the records was made pursuant
to R1. Gen. Laws § 38-2-3 which gives every person the right
to inspect and copy those records, see Amended Conpl ai nt
(Docunment #11) T 2A, and that Defendants failed to respond
within the ten business days prescribed by 8§ 38-2-7(b), see
id. 17 2A, 2B, 2C. He asserts that Defendants’ failure to
conply is actionable under 42 U.S.C. 8 1983 because it
viol ates the constitutional guarantees of equal protection and
due process of law. See id. ¢ 1.1

I n short, Defendants contend that the statutory review
procedure available to Plaintiff through the Rhode Isl and
Access to Public Records statue provides himw th an adequate
remedy. See Defendants’ Summary Judgnent Mem at 5 (citing
Hogar Club Paraiso, Inc. v. Llavona, 208 F.Supp.2d 178, 180
(D.P.R 2002) (finding that prelimnary injunction hearing

hel d after revocation of nursing home |license constituted
adequat e post deprivation state renmedy and that this was
sufficient to neet requirenents of due process)). As a
consequence there can be no violation of due process rights,
and Defendants argue that summary judgment should enter in
their favor. See id.

Plaintiff disputes that there is an avail able state
remedy. See Plaintiff’s Objection to Sunmary Judgnent at 2.

He asserts

16 See note 12.
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t hat :

There is no state renedies [sic] when Defendants
failed to produce the name of private conpl ai nants on

conplaint form Def endants admt under oath at
Muni ci pal Court Defendant Evans wote the private
conpl ai nt hinmsel f. There was no private conpl aint.
Fraud on Federal Court Plaintiff. There is no review

procedure or state relief.
Plaintiff’s Objection to Sunmary Judgnment (Docunent #34) at 2-

3. Although it is not entirely clear, presumably Plaintiff
means that it is pointless for himto pursue relief pursuant
to the Rhode |sland Access to Public Records Act, R I. Gen.
Laws 88 38-2-1 to 38-2-15 (1997 Reenactnent) (2002 Suppl enent),
because the form which was produced by Defendants, see
Plaintiff’s Objection to Sunmary Judgnment, Ex. A (Conpl ai nt
Phone Form), does not contain the name of the conpl ai nant
whose conpl aint pronpted the notice of violation. Thus,
according to Plaintiff, this om ssion could not be cured by
filing a conplaint with the Rhode Island Attorney GCeneral
pursuant to R 1. Gen. Laws 8 38-2-8.1 The problemwth this
argument is that Plaintiff’s Anended Conpl aint all eges
constitutional violations based on an alleged failure to allow

Plaintiff to inspect and copy records, see Anended Conpl ai nt

YAt the hearing on April 28, 2003, Plaintiff appeared to argue
that there was no conpl ai nant and that the conplaint formhad been
conmpl eted by M. Evans. The reason for this action, according to
Plaintiff, was to retaliate against himfor filing a
conpl aint/lawsuit agai nst the Town as a result of smoke/gas being
punped into Plaintiff's basenment. Plaintiff cites no evidence in
support of this theory, and conclusory allegations, inprobable
i nferences, or unsupported speculation will not defeat summary
judgnent, Hershey v. Donaldson, Lufkin & Jenrette Sec. Corp., 317
F.3d 16, 19 (1t CGr. 2003). Moreover, regardless of any nmerit to
this theory, Plaintiff cannot avoid sumrmary judgnment based on a claim
that is not pled in his Arended Conplaint. See Bauchman v. Wst H gh
School , 132 F. 3d 542, 550 (10" Gr. 1997).
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(Docunment #11) T 2, and Plaintiff’s argunent admts that the
record in question was produced to Plaintiff by Defendants.
Thus, as to this particular record, Plaintiff’s constitutional
clai nms are noot.

Plaintiff also argues that Defendants violated his rights
by failing to reply within ten business days to his request to
i nspect and copy the records. See Plaintiff’s Objection to
Sunmary Judgnment (Docunment #34) at 3. He asserts that he need
not pursue his state renedies before initiating a § 1983
action, see id., and cites Mnroe v. Pape, 365 U S. 167, 183,
81 S.Ct. 473, 482, 5 L.Ed.2d 492 (1961),'® as support for this
proposition. Mnroe was overruled in part by Mpnell v. New
York City Departnent of Social Services, 436 U S. 658, 98
S.Ct. 2018, 56 L.Ed.2d 611 (1978), and in any case Monroe is

i napposite. In Mnroe, police officers, acting w thout either

a search warrant or an arrest warrant, broke into the
plaintiffs’ home in the early norning hours. See Monroe, 365
U S at 169, 81 S.Ct. at 474. The plaintiffs were routed from
bed and made to stand naked in the living roomwhile the

police ransacked their home. See id. One of the plaintiffs
was then taken to the police station on “‘open’ charges” and
interrogated for ten hours about a two-day old nmurder. [d.

He was not taken before a magistrate although one was
avai l abl e, and he was not allowed to call his famly or an
attorney. See id. In finding that the plaintiffs had a cause
of action under 42 U S.C. 8§ 1983, the Suprene Court rejected
the argunent that the plaintiffs nmust first seek relief

t hrough an avail able state remedy before invoking the federal
remedy. See Monroe v. Pape, 365 U.S. 167, 183, 81 S.Ct. 473,

8 Pinpoint citation by the court.
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482, 5 L.Ed.2d 492 (1961).

The difference between Minroe and the instant case is
t hat Monroe involved clains of substantive due process
violations while Plaintiff’s Anended Conpl aint, construed
liberally, can only be viewed as all eging procedural and not
subst antive due process violations.!® See Runford Pharnmacy,
Inc. v. City of East Providence, 970 F.2d 996, 1001 n.8 (1st
Cir. 1992)(“A conpl aint pleads a substantive due process

violation by a | ocal adm nistrative agency only if the facts
al l eged are ‘shocking or violative of universal standards of
decency.’ ") (citing Ansden v. Mdiran, 904 F.2d 748, 757 (1st Cir
1990) (quoting Furtado v. Bishop, 604 F.2d 80, 95 (1st Cir.
1979))).

Consequently, resolution of the question of whether

Plaintiff has suffered a constitutional deprivation turns upon

¥“Unlike a procedural due process claim in which the Court’s
focus is on ‘how and by what procedure the state has acted,
substantive due process requires a consideration of ‘what’ the
gover nment has done.” Aubuchon v. Mass. State Bldg. Code Appeals
Bd., 933 F. Supp. 90, 93 (D. Mass. 1996)(citing Arsden v. Mran, 904
F.2d 748, 754 (1t Gr. 1990)).

The doctrine of substantive due process “does not protect

individuals from all [governnental] actions that infringe
liberty or injure property in violation of sone | aw
Rat her, substantive due process prevents ‘governmental power
from being used for purposes of oppression,’ or ‘abuse of
government power that shocks the conscience,” or ‘action
that is legally irrational in that it 1is not sufficiently

keyed to any legitinmate state interests.’”

PEZ Props., Inc. v. Rodriguez, 928 F.2d 28, 31-32 (1%t Gr. 1991)
(quoting Conmm of US. Gtizens in N caragua v. Reagan, 859 F.2d 929,
943 (D.C. Gr. 1988))(alteration in original). It “protects

i ndi vidual s fromstate actions which appear shocking or violative of
uni versal standards of decency, or those which are arbitrary and
capricious.” Aubuchon, 933 F. Supp. at 93 (citations and interna
quot ation marks omtted).
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whet her an adequate post-deprivation renmedy exists. Wile it
is true that overlapping state renedies are generally
irrelevant to the question of the existence of a cause of
action under 8§ 1983, Zinernon v. Burch, 494 U.S. 113, 124, 110
S.Ct. 975, 982, 108 L.Ed.2d 100 (1990), this is not the case
where the claimis for a violation of procedural due process,
see id. at 125-26, 110 S.Ct. at 983. The egregi ous acts
alleged in Mnroe, if true, violated plaintiffs’ substantive

due process rights regardl ess of whether the state provided an
avail able renmedy. Here, in contrast, a violation of
Plaintiff’s right to procedural due process exists only if
there is no adequate renmedy under state law. See id. This
court rejects Plaintiff’s argunent that the availability of an
adequate state remedy does not bar his claimof an actionable
procedural due process violation under 42 U . S.C. 8§ 1983. See
Reid v. New Hanpshire, 56 F.3d 332, 336 n.8 (1st Cir. 1995)

(“G ven an adequate state-law remedy for a procedural due

process violation, no 8 1983 claimlies.”).

Plaintiff’s assertion that Defendants failed to respond
to his request for copies of the records, which for purposes
of the present notion for summary judgnment the court assunes
to be true, does not affect the availability of an adequate
state renedy. |Indeed, such denial or refusal is the
triggering circunstance for the prescribed review process.

See R 1. Gen. Laws § 38-2-8.

The Court of Appeals for the First Circuit has “cautioned
t hat even the outright violation of state |law by | ocal
officials is a matter primarily of concern to the state and
does not inplicate the Constitution--absent fundanmental
procedural irregularity, racial aninmus, or the like.” Runford
Pharmacy, Inc. v. City of East Providence, 970 F.2d 996, 1001
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n.8 (1st Cir.
1992) (i nternal quotation marks omtted).

If the federal courts were to entertain civil rights
conpl ai nts based on procedural deprivations for which

adequate state renedies exist, “every disgruntled
applicant could nove [its procedural grievances] into
the federal courts ...[,] any meaningful separation

bet ween federal and state jurisdiction would cease to
hol d and forum shoppi ng woul d becone the order of the
day.”

Id. at 999 (alterations in original)(citation omtted).
Plaintiff cites a 1933 New York state appellate court
case, Brescia Construction Co. v. Walart Construction Co., 264

N.Y.S. 862 (N. Y. App. Div. 1933), for the proposition that a

court should not make findings of fact and concl usi ons of | aw

when granting a notion for summary judgnment. See id. at 871.
Summary judgnment necessarily involves applying a |egal

standard to facts which nust by definition be undi sputed. See
Ansden v. Moran, 904 F.2d 748, 752 (1st Cir. 1990). |If by
“concl usions of law’ the Brescia court neant that a court

shoul d not apply a | egal standard to undisputed facts, this
court rejects Brescia as contrary to applicable federal case
I aw.

“[ T] he existence and adequacy of the renmedi es provided by
state statutes is a question of law, not of fact.” Gudena v.
Nassau County, 163 F.3d 717, 724 (2™ Cir. 1998). This court
finds as a matter of law that Rhode Island s Access to Public
Records Act, R 1. Gen. Laws 88 38-2-1 to 38-3-7, provides an

adequate state remedy where local officials deny or fail to

respond to requests for records. Because Plaintiff has an
adequate state remedy, his claimfor an alleged violation of

procedural due process also fails. See Zinernmon v. Burch, 494
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U S. 113, 125-26, 110 S.Ct. 975, 983, 108 L.Ed.2d 100 (1990).2°
I11. Defendants’ Tardy Response

Plaintiff’s last argunent is that Defendants failed to
respond to his Amended Conplaint within twenty days as this
court had directed in its Menorandum and Order dated 10/1/02.
See Plaintiff’s Mtion for Summary Judgnment (Document #37);
Menmor andum and Order dated 10/1/02 (Docunment #10) at 5. He

asserts that as a consequence “Defendants’ objection and

motions are noot,” Plaintiff’s Mdtion for Sunmmary Judgnent
(Docunment #37) at 2, and that the “[c]ourt is bound to dism ss
in favor of Plaintiff and award all cost to Plaintiff,” id.

It appears fromthe docket that Plaintiff is correct in
his contention that Defendants failed to file a response
within the twenty days specified by the Menorandum and Order
dated 10/1/02. The first filing by Defendants after the
i ssuance of that October 1St Order was the instant nmotion for
summary judgnent which was filed on Decenber 16, 2002. Thus,
Def endants’ response was |ate. However, default had not
entered at the tinme the response was filed, nor had Plaintiff
moved for entry of default. See Fed. R Civ. P. 55(a)
(providing that the clerk shall enter default “when [the fact

2 At the April 28, 2003, hearing, Plaintiff submtted to the
court a copy of a recent decision by the Rhode Island Suprenme Court,
Drect Action for Rghts & Equality v. Gannon, 819 A 2d 651 (R I.

Apr. 10, 2003). The decision interprets and applies portions of the
Rhode |sland Access to Public Records Act, RI. Gen. Laws 88§ 38-2-1
to 38-2-15 (1997 Reenactment) (2002 Supplerment). Plaintiff did not
direct the court’s attention to any specific part of the opinion, and
the court finds nothing therein that woul d detract fromthe
conclusion that the Act provides Plaintiff will an adequate state |aw
remedy. The case recounts the |argely successful efforts of a non-
profit comrunity action group to conpel the Providence Police
Department to produce docunents relating to civilian conplaints of
police msconduct. See Direct Action for Rights & Equal. v. Gannon,
819 A 2d at 654.
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that a party has failed to plead or otherw se defend] is made
to appear by affidavit or otherwise”). Indeed, it appears
that until the filing of Plaintiff’s Mtion for Summary
Judgnent on April 25, 2003, the fact that Defendants did not
file a response within the time prescribed by the Menorandum
and Order dated 10/1/02 had escaped everyone’s noti ce,
including Plaintiff’s. Plaintiff has not pointed to any
prejudice resulting fromthe delay in the filing of

Def endants’ response to the Amended Conplaint, and this court
finds none.

Rul e 56(b) permts a defending party to nove for summary
judgnent in its favor “at any tinme ....” Fed. R Civ. P
56(b). The filing of an answer is not a prerequisite to the
consi deration of a notion for summary judgnent. See HR Res.,
Inc. v. Wngate, No. 02-40165, 2003 W. 1813294, at *5 (5'" Cir
Apr. 8, 2003)(footnote omtted); see also First Nat’'|l Bank of
Ariz. v. Cities Serv. Co., 391 U S. 253, 290, 88 S.Ct. 1575,
1593, 20 L.Ed.2d 569 (1968)(affirm ng grant of sunmary

j udgnment to defendant who had never answered in nore than

el even years of litigation); Jordan v. Kelly, 728 F.2d 1, 3

(1st Cir. 1984) (upholding grant of summary judgnent to

def endant who had not filed an answer to plaintiff’s
conplaint); Chan Wng Cheung v. Ham |lton, 298 F.2d 459, 460 &
n.1 (1st Cir. 1962)(affirm ng grant of summary judgnment and

finding absence of formal answer immterial).

The court has discretion to grant additional tine for a
party to plead or otherw se respond. See Isby v. Cark, 100
F.3d 502, 504 (7" Cir. 1996)(finding district court did not
abuse its discretion in allow ng anended answer to be filed

| ate where defendants had filed a timely answer to plaintiff’s

original conplaint); Suarez Cestero v. Pagan Rosa, 167
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F. Supp.2d 173, 181 (D.P.R 2001)(denying notion for entry of
default because of general disfavor in which default judgnents
are held in the law and the discretion afforded to the court
to grant additional tinme for a party to plead or otherw se
respond). Gven that the court has discretion to grant
additional tine for a party to respond, see id., that
Def endants did not ignore the original Conplaint but filed an
Answer (Document #3), that default had not entered at the tine
Def endants’ Motion for Summary Judgnent was filed, that
Plaintiff has not shown any prejudice resulting from
Def endants’ | ate response, that Plaintiff’s filings at tinmes
have been incoherent? and confusing? which may have
contributed to Defendants’ error, and that Plaintiff’'s clains
lack merit, this court declines to find that the Defendants’
Motion for Sunmary Judgnent should be rul ed nmoot or denied
because Defendants failed to file a response to the Anmended
Conplaint within twenty days. Accordingly, Plaintiff’s
argument on this point is rejected.

Concl usi on

2 See, e.qg., Oder Denying Wthout Prejudice Plaintiff’s Mtion
to Arend Conpl aint (Docurent #6) at 1-2 (finding both Conplaint and
Motion to Arend deficient for failure to set forth facts which
provide a basis for the action and for Plaintiff's entitlement to
relief); Menorandum and Order dated 10/ 1/02 (Document #10) at 3
(finding 1 4 of Proposed Amended Conpl ai nt i nconprehensi bl e and
treating it as surplusage).

2 See Menorandum and Order dated 10/1/02 (Docunent #10) at 5
n.3 (noting Plaintiff's filing of an al nost identical copy of the
Proposed Anended Conplaint). Simlarly, Plaintiff's predilection for
verbose titles for his filings is not conducive to either recognition
or conprehension. See, e.qg., Plaintiff John Aiveira s Re-Entering
H s Amended Conpl ai nt Now Si gned and Notarized to Conply with Rule
7(b)1 and Rule 8 and Rebuts Defendants’ Chjection Dated 9/20/2002 to
Plaintiff’s Arended Conpl ai nt (Docunent #11). Additionally,
Plaintiff’'s use of sentence fragnents hi nders understandi ng.
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For the foregoing reasons, | recommend that Defendants’
Motion for Summary Judgnent pursuant to Fed. R Civ. P. 56 be
granted. Any objections to this Report and Recomrendati on
must be specific and nust be filed with the Clerk of Court
within ten (10) days of its receipt. See Fed R Civ. P.

72(b); D.R 1. Local R 32. Failure to file specific
objections in a tinely manner constitutes waiver of the right
to review by the district court and of the right to appeal the
district court’s decision. See United States v. Val encia-
Copete, 792 F.2d 4, 6 (1st Cir. 1986);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1s
Cir. 1980).

David L. Martin
United States Magi strate Judge
May 9, 2003
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