UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ROBERT V. ROSSI and
LI NDA A. ROSSI,
Plaintiffs,

v. : CA 05-32 S

LEONARD P. GEMMA, Individually
and in his capacity as President
of Gem Pl unbi ng & Heating Co.,
| nc.; ROBERT J. LEVI NE,
Individually and in his capacity
as a general partner of Gemma &
Levine; and HENRY S. KINCH, JR.,
in his capacity as Cerk of the
Provi dence County Superior Court,
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

Before the court are three notions to dism ss and/or
abstain: 1) Defendant’s Mdtion to Dismss, or in the Alternative,
to Abstain (Docunment (“Doc.”) #11) (“Gemma’s Motion to Dism ss”)
filed by Defendant Leonard P. Genma, individually and in his
capacity as President of Gem Pl unbing & Heating Co., Inc.; 2)
Motion of the Defendant, Robert J. Levine, to Dismss the
Plaintiff’s [sic] Conplaint or to Abstain (Doc. #24) (“Levine’s
Motion to Dismss”); and 3) Defendant Henry S. Kinch's Motion to
Dismss or in the Alternative, to Abstain (Doc. #26) (“Kinch's
Motion to Dismiss”) (collectively the “Motions”). The Mdtions
have been referred to ne for prelimnary review, findings, and
recommended di sposition pursuant to 28 U.S.C. 8§ 636(b)(1)(B) and
D.R1. Local R 32(c). For the reasons stated herein, I
recomend that the Mdtions be granted.



| nt roduction

This is a civil rights action filed pursuant to 42 U S.C. §
1983. First Anmended Conplaint (Doc. #7) (“Anended Conplaint”) 1
6. Plaintiffs allege that Defendants violated Plaintiffs’
constitutional right to due process by utilizing the Rhode Island
Mechani cs’ Lien Law which was then in effect®! to acquire a lien
on Plaintiffs’ real estate, causing Plaintiffs ultinately to be
deprived of $35,860.00. Id. 1 16, 30. Although the lien
affected a significant property interest of Plaintiffs, see Gem
Pl unbing & Heating Co. v. Rossi, 867 A 2d 796, 810 (R 1. 2005)
(“Gem Pl unbing & Heating”), the statute, inits then form did

not provide themw th either a pre-deprivation or tinely post-

deprivation hearing, Arended Conplaint  30. Plaintiffs also
contend that even if the statute was constitutional, the |ien was
invalid and caused an unconstitutional taking.? I1d. In a second
count, Plaintiffs assert a state |aw slander of title claim

! The R.I. Mechanics’ Lien Statute, R I. Gen. Laws § 34-28-1 to §
34-28-37 (1995 Re-enactnment) (2002 Supp.), was subsequently amended on
July 17, 2003, by the addition of § 34-28-17.1. Gem Plumbing &

Heating Co. v. Rossi, 867 A.2d 796, 802 (R. 1. 2005)(“Gem Plumbing &
Heating”)(noting the amendnent).

2 Although Plaintiffs allege that Defendants Gemma and Levine's
use of the mechanics’ lien |l aw caused an “unconstitutional taking,”
Amended Conpl aint § 30, as the Rhode |Island Supreme Court has
expl ai ned:

[ T]he constitutional claiminvoked here is one of procedura
due process, which is manifestly different froma “taking.”

The former prevents the “deprivation” of life, |iberty, or
property without due process. The latter provides
protection from the governnment’s power of em nent domain
(or, in some circumstances, excessive regulation) such that
when the governnent literally “takes” private property for
public use, the property owner may allege “inverse
condemation" and, if successful, is entitled to “just
compensation.” This is not a “takings” case.

Gem Pl unbing & Heating, 867 A.2d at 801 n. 4.
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agai nst Defendants Gemma and Levine for their actions in
recording and maintaining the lien. Anended Conplaint T 31-34.

Plaintiffs seek, inter alia, declaratory and injunctive
relief. 1d. (Prayer for Relief). Specifically, they seek a
declaration: 1) that the Rhode Island Mechanics’ Lien Lawis
unconstitutional and violates Plaintiffs’ right to procedural due
process and 2) that the signature of Defendant Levine on the
mechanics’ lien Notice of Intention is ineffective and that under
Rhode Island |aw the lien has been void ab initio. 1d. As
injunctive relief Plaintiffs seek an order: 1) restraining and
enj oi ning Def endants from further depriving Plaintiffs of their
noney and ot herw se taking any action to further enforce the
provi sions of the Mechanics’ Lien Law agai nst them and 2)
requi ri ng Defendant Kinch, in his capacity as Cerk of the
Superior Court, to release Plaintiffs’ funds. 1d. Plaintiffs
additionally seek conmpensatory and punitive damages, attorneys’
fees, and costs from Defendants Gemma and Levine. 1d.
1. Facts and Travel

Plaintiffs Robert V. Rossi (“M. Rossi”) and Linda A Rossi
(“Plaintiffs” or the “Rossis”) are residents of Rhode I|Island and
the owners of real estate |located at 28 Thurber Boul evard,
Smthfield, Rhode Island (“the real estate”). Anmended Conpl ai nt
19 1-2. Around Septenber 2001, M. Rossi had a tel ephone
conversation with Leonard P. Gemma (“M. Gemmma”), President of
Gem Pl unbing & Heating Co., Inc. (“Geni), regarding installation
of water and sewer service to a comercial office building being
constructed on the real estate. 1d. T 7. According to
Plaintiffs, M. Gemma was supposed to provide M. Rossi with a
witten proposal for the work, id. § 8, but M. Genma’ s conpany,

Gem instead proceeded to do the work without first entering into



a contract wwth M. Rossi and arriving at an agreed price,
Amended Conplaint 9.

Gem sent Plaintiffs an invoice, seeking paynent of
$35,500.00 for the work. Id. § 10. Plaintiffs disputed the
i nvoi ce as excessive. I1d. ¥ 11. On January 28, 2002, Defendant
Robert J. Levine (“Attorney Levine”), an attorney for Gem signed
and caused to be recorded in the |and evidence records of the
Town of Smithfield a nechanic’s lien in the amount of $35, 500. 00.
Id. § 12. Plaintiffs allege that Attorney Levine | acked the
capacity and was not conpetent to sign the nmechanic’s |ien under
oath as the lien requires personal know edge of all the facts
al l eged therein, sonething to which Plaintiffs contend Attorney
Levine, as an attorney representing Gem could not attest based
on personal know edge. 1d. T 13.

Gem subsequently filed a petition in the Providence County
Superior Court (the “Superior Court”) to collect on and enforce
the nechanic’s lien. 1d. § 17. During this time, Plaintiffs
were involved in refinancing the construction project and the
real estate. I1d. ¥ 14. They were unable to close on the
financing unless the nechanic’s lien against their real estate
was paid off. Id. § 15. 1In order to prevent default of
Plaintiffs’ existing financing and to enable themto close on the
new financing of the real estate, Plaintiffs were required to pay
$35,860.00 into the Registry of the Superior Court (“Registry”)
on June 4, 2002, representing the full amount of the lien plus
costs incurred in connection with the petition to enforce the
mechanic’s lien. 1d. { 18.

On August 30, 2002, Plaintiffs filed a notion to dismss the
petition to enforce the mechanic’s lien on the ground that R I
Gen. Laws 8 34-28-1 et seq. violated the United States and Rhode

| sl and Constitutions and sought release of their funds held in
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the Registry. Amended Conplaint 1 19. 1In a witten decision
dated April 23, 2003, Superior Court Associate Justice M chael A
Silverstein (“Judge Silverstein”) granted Plaintiffs’ nmotion to
di smiss and found that the Rhode |Island Mechanics’ Lien Law, R I
Gen. Laws 88 34-28-1 to 34-28-37, failed to provide due process
and violated the Fourteenth Amendnent to the United States
Constitution and Article I, Section 2, of the Rhode Island
Constitution.® Sells/Geene Bldg. Co. v. Rossi, No. Civ. A PB
02-1019, Cv.A PB 02-2778, 2003 W. 21018168, at *16 (R I. Super.
Ct. Apr. 23, 2003).*

On May 30, 2003, a judgnent was entered in the Superior

Court in favor of Plaintiffs, dism ssing the petition to enforce
the lien and ordering the release of Plaintiffs’ funds fromthe
Regi stry. Anended Conplaint § 21. Gem appealed this judgnent to
t he Rhode Island Suprenme Court which issued a stay. 1d. 11 22-
23.

5 1In their Amended Conplaint, Plaintiffs allege that Judge
Silverstein found that the Rhode |sland Mechanics’ Lien statute
vi ol ated both the Fifth and Fourteenth Amendnents. Anmended Conpl ai nt
1 20. \While Judge Silverstein's decision contains references to the
Fifth Amendnent, see Sells/Greene Bldg. Co. v. Rossi, No. Civ.A. PB
02-1019, Civ.A. PB 02-2778, 2003 W. 21018168, at *11, *12 (R. 1. Super.
Ct. Apr. 23, 2003), the conclusion states only that the Rhode Isl and
Mechani cs’ Lien Law “fails to provide the procedural due process
rights required by the Fourteenth Amendnent to the United States

Constitution and by Article I, Section 2 of the Rhode Island
Constitution,” id. at *16. As the Rhode |Island Supreme Court has
expl ai ned: “[T]he Due Process Clause contained in the Fifth Amendment
to the United States Constitution does not pertain to this case.” Gem

Pl umbi ng & Heating, 867 A.2d at 809 n.22.

4 Copi es of Judge Silverstein's decision can also be found at the
Appendi x to Memorandum in Support of Defendant’s Motion to Dismi ss or,
in the Alternative, to Abstain (“Genma App.”), Exhibit 2 (Decision),
the Appendi x to Menorandum of Support of Defendant Robert J. Levine's
Motion to Dism ss or, in the Alternative, to Abstain (“Levine App.”),
Ex. 2 (Decision), and Plaintiffs’ Appendix to Menmorandum in Opposition
to Defendant’s Motion to Dism ss or Abstain (“Plaintiffs’ App.”), Ex.
2 (Decision).
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In the nmeantine, on July 17, 2003, the Rhode Island General
Assenbly amended t he Mechanics’ Lien Law by enacting 8 34-28-
17.1. GCem Plunbing & Heating, 867 A 2d at 802. Thereafter, the

Rhode Island Suprene Court issued an order, directing counsel for

the parties to the appeal to address in their statenment of the
case “the issue inter alia of the effect, if any, of the General
Assenbly’s 2003 Mechanics’ Lien |l egislation, Section 34-28-17.1

on this appeal and on the Constitutional issues to be raised

herein.” Appendix to Menorandumin Support of Defendant’s Motion
to Dismss or, in the Alternative, to Abstain (“Gemma App.”), EX.
5 (R 1. Suprenme Court Order dated 9/16/03).° The parties fully
briefed the constitutionality issues and oral argunment was held
before the full Rhode Island Suprenme Court. Amended Conplaint 1
24.

On January 27, 2005, while the state supreme court still had
t he appeal under advisenent, Plaintiffs filed the instant action
in this court against M. Gemm and Attorney Levine.® See
Docket. In the Conplaint (Doc. #1), Plaintiffs alleged that the

> This court may consider the R |I. Supreme Court Order dated
September 16, 2003, without treating the Modtions as ones for summary
judgment because the document is a public record and explains the
basis for Plaintiffs’ averment that the constitutional issues were
fully briefed and argued before the Rhode |sland Supreme Court.
Amended Conplaint T 24 (alleging that the constitutional issues were
fully briefed); Fant v. New Engl and Power Service Co., 239 F.3d 8, 12
(1% Cir. 2001)(“[Oln a Rule 12(b)(6) notion, the court may consider
public records and other docunents referred to in the conplaint,
wi t hout treating the nmotion as one under Rule 56.")(alteration in
original); Beddall v. State Street Bank & Trust Co., 137 F.3d 12, 17
(1% Cir. 1998)(“When ... a conplaint’s factual allegations are
expressly linked to-and admittedly dependent upon-a document (the
authenticity of which is not challenged), that docunment effectively
merges into the pleadings and the trial court can review it in
deciding a motion to dism ss under Rule 12(b)(6).").

® Henry S. Kinch, Jr. (“Clerk Kinch”), was not added as a
defendant until Plaintiffs filed their Amended Conplaint on March 17
2005. See Docket; see al so Anended Conpl ai nt.
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two Defendants, by their actions in utilizing the procedure
provided by R1. Gen. Laws 8§ 34-28-1 et seq., violated
Plaintiffs’ constitutional right to procedural due process. See
Conmpl aint Y 26-27 (Count 1). The violation resulted, according
to Plaintiffs, because the lien affected a significant property
interest and the “statute, init’s [sic] then form did not
provide Plaintiffs with either a pre-deprivation or tinely post-
deprivation hearing.” I1d. § 27. Plaintiffs also alleged that
the lien signed by Attorney Levine was invalid and that, “even if
t he Rhode Island Mechanics’ Lien |law could pass constitutional
nmuster, Levine and Leonard P. Gemma’'s use of said |law was invalid
and caused an unconstitutional taking.” 1d. In addition,
Plaintiffs charged that the two Defendants had sl andered
Plaintiffs title in the real estate. See id. 1 28-31 (Count
11).

In their Prayer for Relief, Plaintiffs sought: 1) a
decl aration that the Rhode |Island Mechanics’ Lien Law was
unconstitutional because it violated Plaintiffs’ right to
procedural due process under the Fifth and Fourteenth Anendnents
to the United States Constitution and Article I, Section 2 of the
Rhode Island Constitution, Conplaint (Prayer for Relief); 2) a
decl aration that the signature of Attorney Levine on the
mechanic’s lien Notice of Intention was ineffective, nmaking the
exi stence of the mechanic’s |Iien under Rhode Island |aw void ab
initio, id.; 3) an order restraining and enjoining M. Gemma and
Attorney Levine, “their officers, agents, servants, enployees and
attorneys fromfurther depriving the Plaintiffs fromtheir noney
deposited and withheld fromthem pursuant to the provisions of
R1. Gen. Laws § 34-28-1 et;; seq., and otherw se taking or

mai ntai ning an[y] further action to enforce the provisions of §



34-28-1, et seq. against the Plaintiffs,” Conplaint (Prayer for
Relief) (underlining added); and 4) conpensatory damages, id.

On February 22, 2005, the Rhode Island Suprenme Court vacated
t he Superior Court judgnent. Gem Plunbing & Heating, 867 A 2d at

800. Inits witten opinion, the state suprene court held that

t he amended Mechanics’ Lien Law applied retroactively to pending
mechani cs’ liens, id. at 802, including the lien filed agai nst
the Rossis’ real estate, id. at 802 n.7, and that the anmended | aw
was constitutional, id. at 818. The opinion concluded with the
foll ow ng statenent:

For the reasons stated herein and because the notion

justice did not have an opportunity to review the

Mechani cs’ Lien Law as anended by 8§ 34-28-17.1, we vacate

t he judgment of the Superior Court. The record shall be

remanded to the Superior Court.
Gem Pl unbi ng & Heating, 867 A 2d at 818.

Slightly Iess than a nonth [ater, on March 17, 2005,
Plaintiffs filed their Amended Conplaint. See Docket. In this
pl eading, Plaintiffs repeat their clains against M. Genma and
Attorney Levine, Amended Conplaint Y 7-34, and add the C erk of
t he Superior Court, Henry S. Kinch, Jr. (“Clerk Kinch”), as a
Defendant, id. 1 5. Plaintiffs further allege that the February
22, 2005, opinion of the Rhode Island Suprene Court “did not even

address the nerits of the original |aw which effected the
deprivation of the Rossis!'! property and failed to give them any
relief fromthe unconstitutional deprivation effected through the
def endants’ use of the Rhode Island Mechanics’ Lien Law.”
Amended Conpl aint  26.

Def endants responded to the Anended Conplaint by filing the
instant Mdtions. Gemm’'s Motion to Dismss was filed on March
28, 2005, Levine's Mdtion to Dismss on April 26, 2005, and

Kinch’s Motion to Dismss on April 28, 2005. See Docket. This
8



court conducted a hearing on the Mdttions on May 27, 2005. See
id.

Shortly after the hearing, on June 7, 2005, the court issued
an Order for Further Briefing (Doc. #34) (“Order of 6/7/05").
The court did so because anobng the grounds asserted in the
Motions for dism ssal was that the court |acked subject-matter
jurisdiction over Plaintiffs’ clainms under the Rooker-Fel dman
doctrine, and the United States Court of Appeals for the First

Circuit had issued an opinion on May 27, 2005, announcing that

its understandi ng of the Rooker-Feldman doctrine had been

“substantially altered” by the United States Suprene Court’s
deci sion in Exxon Mbil Corp. v. Saudi Basic |Industries Corp.
--- US ---, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005) (“Exxon
Mobi | ”). Federaci 6n de Maestros de Puerto Rico v. Junta de
Rel aci ones del Trabajo de Puerto Rico, 410 F.3d 17, 19 (1" Gr.
2005) (“Federaci 6n de Maestros”). This court directed the

parties to submt supplenental briefs, addressing the instant
Motions in |ight of Exxon Mobil and Federaci é6n de Maestros.
Order of 6/7/05 at 2. In addition, it directed the parties to

address “the claimand issue preclusive effect, if any, of the
j udgnment rendered by the Rhode Island Suprene Court in Gem
Pl unbing & Heating Co. v. Rossi, 867 A 2d 796 (R I. 2005).” 1d.

at 2 (footnote omtted).

In conpliance with the Order, Cerk Kinch filed his
suppl emrent al nmenorandum on June 21, 2005. See Docket; see al so
Menor andum of Defendant Henry S. Kinch in Response to Order for
Further Briefing (Doc. #36) (“Kinch Supp. Mem”). On June 28,
2005, in response to a request for an extension of tine, the
court issued an order extending the tine for filing suppl enental
briefs to June 30, 2005. See Docket; see also Order Ganting the

Extension of Tinme for Filing of Supplenmental Menoranda (Doc.
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#37). M. Genma and Attorney Levine filed a joint nmenorandum on
June 30, 2005. See Docket; see al so Menorandum of Defendants
Leonard P. Gemma and Robert J. Levine Submtted Pursuant to Order
Dat ed June 7, 2005 (Doc. #38) ("“Gemua/Levine Supp. Mem?”).
Plaintiffs’ Supplenental Brief (Doc. #39) (“Plaintiffs’ Supp.
Brief”) was also filed on June 30, 2005. See Docket.

Thereafter, the Mtions were taken under advi senent.

I11. Discussion

A Rooker - Fel dnan

Al three Motions seek dism ssal on the ground that this
court lacks subject-matter jurisdiction over Plaintiffs’ clains

because of the Rooker-Fel dnman doctrine.” See Menorandum in

" The Rooker-Feldman doctrine derives fromtwo Supreme Court
deci sions, Rooker v. Fidelity Trust Co., 263 U.S. 413, 44 S.Ct. 149,
68 L.Ed. 362 (1923), and District of Colunmbia Court of Appeals v.
Fel dman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983). The
doctrine “provides that | ower federal courts do not have subject
matter jurisdiction to review state court civil decisions. Plaintiffs
must instead seek review through the state court system and, if
necessary, petition the United States Supreme Court for a writ of

certiorari.” Edwards v. Illinois Bd. of Admi ssions to the Bar, 261
F.3d 723, 728 (7' Cir. 2001)(citations omtted).
In Exxon Mobil, the Supreme Court further explained the doctrine

by emphasi zing that in Rooker and Fel dman:

the losing party in state court filed suit in federal court
after the state proceedi ngs ended, conplaining of an injury
caused by the state-court judgnent and seeking review and

rejection of that judgment. Plaintiffs in both cases,
alleging federal-question jurisdiction, called wupon the
District Court to overturn an injurious state-court

judgment . Because [28 U.S.C.] 8§ 1257, as long interpreted
vests authority to review a state court’s judgnment solely in
this Court, the District Courts in Rooker and Fel dman | acked
subj ect-matter jurisdiction.

Exxon Mobil Corp. v. Saudi Basic Indus. Corp., --- US. ---, 125 S.Ct
1517, 1526, 161 L.Ed.2d 454 (2005)(citations omtted). Stated nore
concisely: “Plaintiffs in Rooker and Feldman had litigated and |lost in
state court. Their federal conmplaints ... essentially invited federa
courts of first instance to review and reverse unfavorable state-court
judgments.” 1d. at 1521. Such suits are “out of bounds [and]

properly dism ssed for want of subject-matter jurisdiction.” |1d.
10




Support of Defendant’s Mdtion to Dismss or, in the Alternative,
to Abstain (“Gemma Mem ”) at 6-10; Menorandum in Support of

Def endant Robert J. Levine's Mdtion to Dismss or to Abstain
(“Levine Mem ") at 3-6; Menorandum in Support of Defendant Henry
S. Kinch’s Motion to Dismiss, or in the Alternative, to Abstain
(“Kinch Mm”) at 7; Gemra/Levine Supp. Mem at 1; Kinch Supp.
Mem at 2-3. Application of this doctrine has been greatly
sinplified as result of the United States Suprene Court decision

in Exxon Mobil. In that opinion the Court made cl ear that:

The Rooker-Fel dman doctrine ... is confined to cases of
the kind from which the doctrine acquired its nane:
cases brought by state-court |osers conplaining of
injuries caused by state-court judgnents rendered before
the district court proceedings commenced and inviting
district court review and rejection of those judgnents.

Exxon Mobil, 125 S. . at 1521-22.

The First Circuit has further explained how the Rooker-

Fel dnman doctrine is to be applied in the wake of Exxon Mbil. “In

short, the Rooker-Fel dman doctrine now applies only in the

‘“limted circunstances’ where ‘the losing party in state court
filed suit in federal court after the state proceedi ngs ended,
conplaining of an injury caused by the state-court judgnment and
seeking review and rejection of that judgnment.’” Federaci én de
Maestros, 410 F.3d at 23-24 (quoting Exxon Mbil, 125 S.C. at

1526). This gui dance nakes application of the doctrine in the

instant matter relatively sinple.
1. Application to M. Gemma and Attorney Levine
Plaintiffs conmenced the instant action against M. Gema
and Attorney Levine on January 27, 2005, by filing the Conplaint.
See Docket. The Rhode Island Suprene Court rendered its judgnent
in Gem Plunbing & Heating on February 22, 2005. See 867 A. 2d

796. Thus, Plaintiffs initiated proceedings in this court before
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t he adverse decision by the Rhode Island Suprenme Court and at a
time when Plaintiffs could only be described as state court

wi nners. Therefore, the Rooker-Fel dman doctri ne does not deprive

this court of subject-matter jurisdiction as to Plaintiffs
clainms against M. Gemma and Attorney Levine. See Exxon Mobil,
125 S.Ct. at 1522-23; id. at 1523 (“Rooker-Feldman bars a | osing

party in state court ‘from seeking what in substance woul d be

appellate review of the state judgnent in a United States
district court, based on the losing party’s claimthat the state
judgment itself violates the |loser’s federal rights,” ....”
(quoting Johnson v. De Gandy, 512 U.S. 997, 1005-06, 114 S. C
2647, 129 L.Ed.2d 775 (1994); Federaci 6n de Maestros, 410 F. 3d at

24 (“If federal litigation is initiated before state proceedings

have ended, then-even if the federal plaintiff expects to lose in
state court and hopes to win in federal court-the litigation is

paral |l el, and the Rooker-Fel dnman doctrine does not deprive the

court of jurisdiction.”).
Like the plaintiffs in Exxon Mobil, Plaintiffs in filing

this action were not attenpting to undue the favorabl e judgnment

whi ch they had obtained in state court from Judge Sil verstein.
Cf. Exxon Mobil, 125 S. . at 1527 (noting that “Exxon Mobil

plainly has not repaired to federal court to undo the Del aware

judgnment in its favor. Rather, it appears Exxon Mbil filed suit
in Federal District Court (only two weeks after [defendant] filed
in Del aware and well before any judgnent in state court) to
protect itself in the event it lost in state court on grounds
(such as the state statute of limtations) that m ght not
preclude relief in the federal venue.”). Here Plaintiffs

pl ausi bly explain that the reason for filing the instant suit on
January 27, 2005, was to avoid a potential running of the three

year limtations period as to Attorney Levine. Plaintiffs’
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Menor andum i n Qpposition to Defendant!! Leonard Gemma’'s Mdtion to
Dimss or to Abstain (“Plaintiffs Mem”) at 2-3 n. 1.

“Where there is parallel state and federal litigation,
Rooker-Fel dman is not triggered sinply by entry of judgnent in
state court.” Exxon Mbil, 125 S.C. at 1526. “[T] he pendancy

of an action in the state court is no bar to proceedi ngs

concerning the same matter in the Federal court having
jurisdiction.” 1d. at 1526-27. Thus, the Rhode |sland Suprene
Court decision in Gem Plunbing & Heati ng does not activate the

Rooker - Fel dman doctrine so as to deprive this court of

jurisdiction over Plaintiffs’ clainms against M. Genma and
Attorney Levine. See Exxon Mbil, 125 S.Ct. at 1527 (“[ N either

Rooker nor Fel dnman supports the notion that properly invoked

concurrent jurisdiction vanishes if a state court reaches

j udgnment on the sane or related question while the case remains
sub judice in a federal court.”). Accordingly, to the extent
that M. Gemmma and Attorney Levine seek di sm ssal based on the

Rooker - Fel dnan doctrine, their notion should be deni ed. | so

recommrend.
2. Application to derk Kinch

Plaintiffs’ clainms against Oerk Kinch, however, are another
matter. Plaintiffs did not conmrence their federal court action
agai nst Cerk Kinch until March 17, 2005, when they filed their
Amended Conpl ai nt whi ch added himas a Defendant. See Docket;
see al so Anended Conplaint. This was alnost a nonth after the
Rhode Island Suprenme Court had rendered its judgnent in Gem
Pl unbing & Heating. See id.; see also Gem Pl unbi ng & Heati ng,
867 A.2d 796. That judgnent was w thout any doubt unfavorable to

Plaintiffs as it vacated the Superior Court judgnment, see Gem
Pl unbi ng & Heating, 867 A .2d at 818, which had ordered that the

action to enforce the nechanic’s lien be dism ssed and t hat
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Plaintiffs’ funds be released fromthe Registry with interest,
see id. at 801. Thus, as to Cerk Kinch, Plaintiffs stand in the
position of being state court |losers. By the instant action they
seek, inter alia, to restrain and enjoin himfrom “further
depriving,” Amended Conplaint (Prayer for Relief c), them of
their noney and to require him®“to forthwith rel ease the Rossi s’
funds presently being held in [the] Registry of the Superior
Court to themalong with any interest accrued thereon,” id.
(Prayer for Relief d). The Rhode I|Island Suprene Court determ ned
by its judgnment in Gem Plunbing & Heating that these funds should
not be released to Plaintiffs. See Gem Plunbing & Heating, 867
A. 2d at 800-02, 818 (vacating order that Plaintiffs funds be

rel eased fromthe court registry with accrued interest). Thus,

as to Cerk Kinch, the present action is precisely the type

barred by the Rooker-Feldman doctrine. Plaintiffs are state

court losers as to their claimthat the noney in the Registry
shoul d be returned to themimrediately with accrued interest.
See id.

Despite Plaintiffs’ protestations to the contrary, see,
e.q., Plaintiffs Mem at 1-2 (“this action is not an attack
upon, nor a collateral effort to nodify, review or in any way
undo the recent opinion of the Rhode Island Suprene Court ..."),
Plaintiffs by the present action against Cerk Kinch are asking

this court to undo that portion of the Gem Pl unbing & Heating

j udgnment which determined that the funds in the Registry should
not be released to Plaintiffs as Judge Silverstein had ordered.
See Gem Plunbing & Heating, 867 A 2d at 818 (vacating Superior
Court Judgnent); see also Plaintiffs’ App., Ex. 6 (Amended

Superior Court Judgnent ordering release of the Rossis’ funds

together with any accrued interest). This court may not

entertain such a suit. See Federaci 6n de Maestros, 410 F.3d at
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20 (“Under the Rooker-Fel dman doctrine, federal district courts

| ack jurisdiction over ‘federal conplaints ... [that] essentially
invite[ ] federal courts of first instance to review and reverse
unfavorabl e state-court judgnments.’”)(quoting Exxon Mbil, 125

S.C. at 1521)(alterations in original); id. at 24 (“[I]f federal

litigation is initiated after state proceedi ngs have ended, and

the plaintiff inplicitly or explicitly ‘seek[s] review and
rejection of [the state] judgnent, then a federal suit seeking an
opposite result is an inpernmi ssible attenpt to appeal the state

judgnment to the |lower federal courts, and, under Rooker-Fel dman,

the federal courts lack jurisdiction.”)(second and third
alterations in original)(internal quotation marks and citation
omtted); see also id. at 21 (“[A] United States District Court

has no authority to review final judgnments of a state court in

judicial proceedings. Review of such judgnents may be had only
in [the Supreme] Court.”)(first alteration in original); id. at

26 (“Rooker-Fel dnan applies where the state proceedi ng has ended

wWith respect to the issues that the federal plaintiff seeks to
have reviewed in federal court, even if other matters renmin to
be litigated.”).

Accordingly, | find that because of the Rooker-Fel dman

doctrine this court |acks subject-matter jurisdiction over
Plaintiffs’ clainms against Cerk Kinch. Therefore Kinch's Mtion
to Dism ss should be granted on this ground, and | so recomend.

B. Res Judicata and Col |l ateral Estoppel

1. Law

Res judicata and coll ateral estoppel, also known as claim
and issue preclusion, Federaci 6n de Maestros, 410 F.3d at 22, are
rel ated doctrines, Allen v. MCurry, 449 U.S. 90, 94, 101 S. C
411, 414, 66 L.Ed.2d 308 (1980).
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Under res judicata, a final judgnent on the nerits of an
action precludes the parties or their privies from
relitigating issues that were or could have been raised
in that action. Under coll ateral estoppel, once a court
has decided an issue of fact or |law necessary to its
j udgnment, that decision may preclude relitigation of the
issue in a suit on a different cause of action involving
a party to the first case.

Allen v. McCurry, 449 U S. at 94, 101 S.C. at 414 (citation
omtted); accord Gonzéal ez-Pifia v. Rodriguez, 407 F.3d 425, 429-30
(1%t Gir. 2005); see also Breneman v. United States ex rel.

F.A A, 381 F.3d 33, 38 (1%t G r. 2004)(applying doctrine of res

judicata); Manego v. Oleans Bd. of Trade, 773 F.2d 1, 5 (1°
Cir. 1985)(enmbracing rule stated in 8 24 of Restatenent (Second)

Judgnents regardi ng the scope of claimpreclusion); Wqggins v.
Rhode 1sland, 326 F. Supp.2d 297, 303 (D.R 1. 2004)("“Coll ateral

estoppel ‘is the doctrine which renders conclusive in a

subsequent action on a different claimthe determ nation of
particular issues actually litigated in a prior action.’”)
(quoting Providence Teachers Union v. MGovern, 319 A 2d 358, 361
(1974)); ElGabri v. lLekas, 681 A 2d 271, 275-77 (R 1. 1996)
(citing Manego); E.W Audet & Sons, Inc. v. Firenen's Fund |ns.
Co. of Newark, New Jersey, 635 A 2d 1181, 1186 (R I. 1994)

(expl ai ning both doctrines).?

8 The doctrine of collateral estoppel has both a constitutiona
and a statutory basis. “Under the Constitution's Full Faith and
Credit Clause, see U.S. Const. Art. IV, 8 1, federal courts nust
accord state court judgnents the same preclusive effect as other
courts within that state.” Burgos v. Hopkins, 14 F.3d 787, 790 (2™
Cir. 1994). The statutory basis is found in the third paragraph of 28
U.S.C. §8 1738, which provides in relevant part:

[Jludicial proceedings ... shall have the same full faith
and credit in every court within the United States and its
Territories and Possessions as they have by |aw or usage in
the courts of such State, Territory or Possession from which
they are taken.
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“[Rles judicata and col |l ateral estoppel relieve parties of
the cost and vexation of multiple |awsuits, conserve judici al
resources, and, by preventing inconsistent decisions, encourage
reliance on adjudication.” Allen v. MCurry, 449 U S. 90, 94,
101 S.Ct. 411, 415, 66 L.Ed.2d 308 (1980). 1In addition, because

“federal courts generally have al so consistently accorded

preclusive effect to issues decided by state courts,” id. at 95,
101 S.Ct. at 415, res judicata and coll ateral estoppel “pronote

the comty between state and federal courts that has been

recogni zed as a bulwark of the federal system” id. at 96, 101
S.Ct. at 415.
Were there is parallel state and federal litigation, a

federal court may be bound to recognize the claim and issue-

precl usive effects of a state-court judgnent. Exxon Mbil, 125

S.C. at 1527. 1In determ ning whether a state court decision has
a preclusive effect, the “federal court mnmust use the sane |aw
that a state court would enploy in making such a determ nation.”
Pascoag Reservoir & Dam LLC v. Rhode I|sland, 217 F. Supp.2d 206,
213 (D.R 1. 2002)(citing Texaco Puerto Rico, Inc. v. Medina, 834
F.2d 242, 245 (1t Cir. 1987)). Thus, this Court nust apply the

|aw of this state to determne if preclusion applies. See id.

2. Parties’ Contentions
Def endants contend that under principles of res judicata and
collateral estoppel Plaintiffs cannot credibly allege a

constitutional violation establishing liability pursuant to 42

28 U.S.C. 8§ 1738; see also Exxon Mobil, 125 S.Ct. at 1527 (“The Ful
Faith and Credit Act ... requires the federal court to give the same
preclusive effect to a state-court judgnment as another court of that
State would give.”)(internal quotation marks and citations omtted);
Allen v. MCurry, 449 U. S. at 96, 101 S.Ct. at 415 (“Congress has
specifically required all federal courts to give preclusive effect to
state-court judgnments whenever the courts of the State from which the
judgments enmerged would do so;;”)(citing 28 U.S.C. § 1738).
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US C 8§ 1983. GCema Mem at 11-12; Levine Mem at 7;
Gemmua/ Levi ne Supp. Mem at 1-6; Kinch Supp. Mem at 3-8.
According to Defendants, Plaintiffs are collaterally estopped
fromrelitigating the Rhode Island Suprenme Court rulings that the
anended Mechanics’ Lien Law is constitutional and that it applies
retroactively to the Rossis’ clains. See Genma/ Levi ne Supp. Mem
at 1-6; Kinch Supp. Mem at 5-8. As a consequence, in
Def endants’ view, Plaintiffs are barred by the doctrine of res
judicata fromre-litigating their procedural due process clains.
See Kinch Supp. Mem at 7-8; see also Gemrma/ Levi ne Supp. Mem at
1-6; Gemmua Mem at 11-12.

Plaintiffs maintain that “[t]here is no claimor issue

preclusion flowing fromthe [Gem Pl unbing & Heating] decision ..

that affects the parties to this action.” Plaintiffs’ Supp.
Brief at 4. Thus, Plaintiffs dispute the applicability of both
res judicata and col |l ateral estoppel.
3. Applicability of Res Judicata

“Under this doctrine, ‘a final judgnment on the nerits of an
action precludes the parties or their privies fromrelitigating
clainms that were raised or could have been raised in [a previous]
Gonzal ez- Pifla v. Rodriguez, 407 F.3d 425, 429 (1%
Cir. 2005)(quoting Breneman v. United States ex rel. F. A A, 381
F.3d 33, 38 (1t Cir. 2004)). “Specifically, res judicata

applies when the followng exist: (1) a final judgnment on the

action.

nmerits in an earlier proceeding, (2) sufficient identicality
bet ween the causes of action asserted in the earlier and | ater
suits, and (3) sufficient identicality between the parties in the
two actions.” Id.

Plaintiffs initially argue that the doctrine is inapplicable
here because “no cl ainms coul d have been asserted by the Rossis in

response to the petition to enforce ....” Plaintiffs’ Supp.
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Brief at 4. They base this argunment on the fact that the Rhode
| sl and Superior Court Rules of Civil Procedure are inapplicable
to petitions for enforcenent of nechanics’ liens, see id. (citing
Judge Silverstein’ s Decision, 2003 W. 21018168, at *3 n.4), and
that the Rhode I|sland Mechanics’ Lien Law nmakes no provision for
asserting counterclains or other defenses by a property owner
against the lien holder in the context of a petition to enforce a
mechanic’s lien, id.

This court is not persuaded that Plaintiffs could not have
asserted any clainms in the Superior Court proceeding to enforce

the |ien. In Tilcon Ganmino, Inc. v. Commercial Associ ates, 570

A.2d 1102 (R I. 1990), an action involving a petition to enforce
a mechanic’s lien, the Rhode Island Suprenme Court indicated that
a respondent may file a counterclaimin response to such a

petition, see id. at 1107-08. The respondents in Tilcon Ganm no

waited ten nonths after filing their answer before noving to
anend it to add counterclains. |d. at 1108. The notion was
filed four days after the Superior Court had scheduled a trial on
the lien claim and there was evidence suggesting “that the
counterclainms were not only used for delay but were al so not
supported by the facts as revealed at trial.” I1d. Gven these

circunstances, the Tilcon Ganm no court found no abuse of

di scretion by the trial justice in denying respondents’ notion to
anend their answers. 1d. However, the court offered guidance
regarding the right to a jury trial for benefit of “those who may
inthe future file tinmely counterclainms ....” [|d. at 1107. In
maki ng this statenent, the state suprene court was clearly

i ndi cating that such counterclainms may be asserted. Thus, the
ability of a respondent to assert a tinmely counterclaimin
response to a petition to enforce a nechanic’s lien has been

recogni zed under Rhode Island | aw since at |east 1990.
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Additionally, in an earlier case, the Rhode Island Suprene
Court indicated that the fact that the Rhode |sland Superior
Court Rules of Civil Procedure do not apply during the “process
and pleading stages,” RI1. R Gv. P. 81(a)(1l), of a petition to
enforce a nechanic’s |lien does not necessarily nean that
countercl ai ns cannot be asserted by notion:

Although it is true that the nmechanic’ s-lien law itself
does not provide a nechani smfor the inpleading of third-

parties in an action to enforce a nechanic’s lien,
neither the lien law nor the Rules of Cvil Procedure,
except for the Ilimtations inposed by Rul e 81,

specifically preclude such a practice. See Super R G v.
P. Rules 14(a), 81(a)(1), and § 34-28-16.!" Except as
provi ded for by Rul e 81(a) (1), which bars the application
of the rules to the pleading and process stages of an
action to enforce a nmechanic’s lien, the Rules of G vil
Procedure “govern the procedure in the Superior Court of
the State of Rhode Island in all suits of a civil nature
whet her cogni zabl e as cases at lawor in equity * * * .7
Rule 1. Under the rules a defendant may i nplead a third-
party at any time, upon obtaining |eave on notion to do
so, if that party may be found |iable to defendant for
all or part of plaintiff’s claim Therefore, under our
supervisory authority and our authority to devise a
remedy when required, we find it appropriate and just
that a party against whom a nechanic’s lien is being
enforced should be allowed to inplead another party who
is alleged to be wholly or partially responsible for the
paynent necessary to discharge the lien even though the
mechani ¢’ s-lien |aw does not specifically provide for

such i npl eader. W believe it is nost desirable that
all parties involved in a dispute be before the court in
t he sane acti on. Accordingly we find that a defendant

°In a footnote, the Rhode Island Supreme Court stated:

General Laws 1956 (1984 Reenactnment) § 34-28-16 provides the
procedural rules for the process and pleading stages of

mechanic’'s lien actions due to their exemption from the
normal Rules of Civil Procedure pursuant to Super. R. Civ.
P. 81(a)(1).

Roofing Concepts, lInc. v. Barry, 559 A.2d 1059, 1062 n.1 (R. 1. 1989).

20



in a nechanic’s-lien action may, after the pleadi ng and
process stages and after first obtaining | eave on notion
to do so, inplead a third party who may be liable to the
defendant for all or part of the plaintiff’s claim See
Rule 14(a).

Roofi ng Concepts, Inc. v. Barry, 559 A 2d 1059, 1062 (R 1. 1989)
(bold added). In light of this strong endorsenent of having al

parties involved in a dispute before the Superior Court,
Plaintiffs’ argunment that they could not have asserted any clains
agai nst Defendants in the enforcenent action is unconvincing.
Plaintiffs also cite R 1. Gen. Laws § 34-28-33% which
provi des that the remedy provided by the Mechanics’ Lien Lawis
not exclusive, and they assert that they, like Gem still have
other renedies available. See Plaintiffs Supp. Brief at 5.
Although it is not entirely clear, Plaintiffs appear to suggest
by these statenents that their right to bring the instant action
is inmplicitly recognized in 8§ 34-28-33 and the fact that they did
not assert any clains or inplead Defendants in the Superior Court
enforcenment action does not affect this federal court proceedi ng.
See id. They additionally note that there is ongoing litigation

1 R 1. Gen. Laws § 34-28-33 provides:

Remedy of chapter not exclusive. -- Except as otherwi se
specified, nothing in this chapter shall be construed to
limt the right of any person, whether he or she have a
valid lien hereunder or not, to remedies otherwi se avail able
to him or her under law, and the rights, if any, of any
person who has filed his or her account and demand or claim
under 8 34-28-16 for any deficiency, or the rights, if any,
of any person who has failed to file his or her account and
demand or claimthereunder, against any other person (rather
t han agai nst the property which is the subject matter of any
petition under this chapter) shall not be impaired by the
provi sions of this chapter.

R.1. Gen. Laws § 34-28-33 (1995 Reenactnent).
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in the Superior Court and that the state court proceedi ngs
bet ween the Rossis and Gem have not ended. 1d. Therefore,
according to Plaintiffs, “[t]here is no requisite finality to the
litigation at this stage, and thus, no claimpreclusion avail able
to the Defendants to assert against the Rossis.” [|d.

While litigation in the Superior Court between the Rossis

and Gem may be ongoing, the decision in Gem Pl unbi ng & Heati ng,

as nore fully explained hereafter, is a final decision on the
merits and finality exists as to those matters resolved by it.
Thus, this court rejects Plaintiffs’ argunent that res judicata
does not apply because there has been no final judgnent.
Plaintiffs’ |ast argunent against res judicata is that
Plaintiffs’ “clains against these [D] ef endants have never been
raised until this federal court litigation and the Defendants in
this case have never before been in litigation with the Rossis.”
Plaintiffs’ Supp. Brief at 5. The fact that Plaintiffs have not
previously raised these clains agai nst Defendants is irrel evant
for purposes of res judicata. What matters is whether they could
have been raised in the prior proceeding, and this court has
concl uded that they could have been so raised. Also irrelevant
is the fact that Defendants have not previously been in
litigation with Plaintiffs. Al that is necessary is “sufficient
identicality between the parties in the two actions.” Gonzal ez-
Pifa v. Rodriguez, 407 F.3d 425, 429 (1% Gr. 2005). Here
Def endants are in privity with Gem C. E.W Audet & Sons, Inc.
v. Firemen’s Fund Ins. Co. of Newark, New Jersey, 635 A 2d 1181,
1186 (R 1. 1994)(“The doctrine of res judicata relates to the

effect of a final judgnment between the parties to an action and

those in privity with those parties.”). Thus, | find that al
the requirenents for res judicata are present and that Plaintiffs

are precluded by the final judgnment rendered by the Rhode Island
22



Suprene Court in Gem Plunbing & Heating fromrelitigating clains

that were or could have been raised in that action.
4. Applicability of Collateral Estoppel

Under Rhode Island | aw, collateral estoppel “requires: (1)
an identity of issues; (2) a valid and final judgnent on the
nmerits; and (3) establishing that the party agai nst whom
collateral estoppel is asserted was a party or in privity with a
party to the prior action.” Wggins v. Rhode Island, 326
F. Supp.2d at 303 (citing State v. Santiago, 847 A 2d 252, 254

(R 1. 2004)). “In order to use the doctrine of collateral

estoppel defensively ... it nust be clear that the party opposing
its usage had a ‘full and fair opportunity to litigate an issue’
inaprior lawsuit.” Wggins v. Rhode |sland, 326 F. Supp.?2d at
303 (quoting United States v. Mendoza, 464 U. S. 154, 159, 104
S.Ct. 568, 78 L.Ed.2d 379 (1984)).

Plaintiffs assert that this defense is not available to

Def endants because, in Plaintiffs' view “the Rhode Island

Suprene Court decision in [Gem Plunbing & Heating] has done

nothing to discount, elimnate, or dimnish the issues in dispute
in the federal court litigation.” Plaintiffs Supp. Brief at 6.
They note that the suprenme court “did not state that the newy
anended Mechanics’ Lien Law provision, 834-28-17.1, applied to
and was dispositive of the Rossis’ constitutional challenge to
the Mechanics’ Lien Law in effect at the tine of the incidents
conplained of in the conplaint.” Plaintiffs’ Supp. Brief at 3.
The court is unpersuaded by Plaintiffs’ argunents. Wile

the Gem Plunbing & Heating court may not have explicitly stated

that the new statute was di spositive of Plaintiffs
constitutional clainms, that court adversely determ ned three
i ssues central to Plaintiffs’ clainms here. First, the Gem

Punbi ng & Heating court found that the new Mechanics’ Lien Law
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(and not the old) applies to the Rossis, see 867 A 2d at 802
(finding that the post-anmendnent statute should be applied); id.
at 812 (sane), and to the $35, 860.00 which they paid into the
Registry, see id. at 802 (finding that “Section 34-28-17.1
applies ... to all pending
17, 2003.”). The Rossis, in their brief to the Rhode Island

Suprene Court, specifically argued that the new statute should

lien substitutions’ as of July

not apply, see Genmma App., Ex. 6 (Brief of Appellees, Robert V.
Rossi and Linda A Rossi) at 20 (arguing that “anmendnment cannot

be applicable”); see also id. (arguing that application of § 34-

28-17.1 is objectionabl e because it “unquestionably affects the
vested right of the Rossis to get their noney rel eased fromthe
registry ...”). This argunment was plainly rejected. See Gem
Pl unbi ng & Heating, 867 A.2d at 802, 812. The fact that the

Rhode Island Suprenme Court specifically ordered the parties to

“address ... the effect, if any, of ... Section 34-28-17.1, on
this appeal and on the Constitutional issues to be raised [in
it],” Gemma App., Ex. 5, (Order of Rhode Island Suprenme Court

dat ed Septenber 16, 2005)(bold added), gives this rejection

critical significance for purposes of collateral estoppel.?!

' I'n another opinion issued the same day as Gem Pl umbi ng &
Heating, the Rhode |Island Supreme Court reiterated that the new
Mechani cs’ Lien Law was constitutional, F.C.C., Inc. v. Reuter, 867
A.2d 819, 823, (R. 1. 2005), and that it was to be applied
retroactively, id. at 822. Reuter is instructive in that even though
“the events giving rise to the matter before the court took place in
1999, well before the enactment of 8§ 34-28-17.1,” id., the amended
statute had been enacted two nmonths prior to the summary judgnment
hearing in the Superior Court, id. The Reuter court noted that:
“Consistent with our case law, the trial justice should have applied
the law in effect at the time he made his ruling.” 1d. at 821 n.5.

In Gem Plunbing & Heating, the supreme court vacated the notion
justice’'s judgnment because he “did not have an opportunity to review
the Mechanics’ Lien Law as amended by § 34-28-17.1 ...,” Gem Pl unbing
& Heating, 867 A.2d at 818. The clear import of this statement is
that the notion justice is to apply the new Mechanics’ Lien Statute in
consi dering the Rossis’ argunents for dism ssal of the petition to
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Second, the Gem Plunbing & Heating court ruled that the new

statute was constitutional and did not violate the Due Process

Cl ause of the Fourteenth Amendnent. 867 A .2d at 818. The Rossis
argued to the contrary in their brief to that court. See Genmm
App., Ex. 6 at 19 (“The enactnment of R1. Gen. Laws § 34-28-17.1
does nothing to remedy the | ack of proper due process and does
not give anything which was not already avail able by nere
proactive access to the courts.”). This argunent was al so
rejected. See Gem Plunbing & Heating, 867 A 2d at 818 (“[T] he
property owner’s access to a pronpt post-deprivation hearing
pursuant to 8§ 34-28-17.1, when conbined with the other procedural

saf equards afforded by the statute, |limts the risk of erroneous
deprivation.”).
Third, and nost significant to the determ nation of whether

the Rossis are collaterally estopped here, the Gem Pl unbi ng &

Heating court determined, albeit sub silentio, that § 34-28-17.1
is to be applied retroactively to Plaintiffs’ constitutional
clains.'® See Gem Plunbing & Heating at 802; see also id. at
812; Gemma App., Ex. 5. In their brief, the Rossis specifically

asserted that 8§ 34-28-17.1 was an inpernissible attenpt to “undo

enforce the lien and for release of their funds fromthe Registry.
Anong those arguments are that the statutory procedure which enabl ed
Gem to obtain the lien and which resulted in Plaintiffs having to pay
$35,860.00 into the Registry was unconstitutional and violated their
right to procedural due process. See Gemma App., Ex. 1 (Respondents’
Memor andum i n Support of Motion to Dismiss Petition and Rel ease Funds
fromthe Registry of Court (“Respondents’ Superior Court Mem”) at 7-8
(arguing that the placement of a mechanics’ lien on their property and
Gem s refusal to relinquish its statutory right to tie up in excess of
$35, 000 violated the Rossis’ procedural due process rights under the
Fourteenth Amendment and the Rhode Island Constitution). Thus, in
determ ning whether the Rossis’ right to procedural due process has
been violated the trial justice nmust apply the new statute even

t hough, as in Reuter, it was not in existence at the time of the acts
about which the Rossis conpl ain.

12 See n. 11.
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a clear violation of [the Rossis’] constitutional right to due
process.” Gemma App., Ex. 6 at 20. They argued that a
“subsequently enacted statute cannot cure violation of
constitutional rights[].” 1d. (citing Hoffman v. Gty of Red
Bluff, 407 P.2d 857 (Cal. 1965)). They also argued that “[t]he

statutory schene and acts of Gem which deprived the Rossis of

clear title and then $35,860.00 in cash, are unconstitutional

.7 Genma App., Ex. 6 at 20. These constitutional argunents,
whi ch were specifically requested by the Rhode Island Suprene
Court, see Gemma App., Ex. 5, were necessarily rejected by that
court when it vacated the Superior Court judgnent which required
that the Rossis’ funds be released to them

Thus, it is not true “that there has been no | egal

conclusion ... on the issues pertaining to the Rossis!'! clains,
ot her than that of Judge Silverstein in his April 23, 2003,
decision ...,” Plaintiffs’ Supp. Brief at 6-7, as Plaintiffs

argue. The Rhode Island Suprene Court determ ned by its judgnment
that the Rossis are not entitled to their funds until the
underlying litigation in the Superior Court has been resolved and
that the continued deprivation of these funds does not violate
the Rossis’ constitutional rights. See Gem Plunbing & Heati ng,
867 A . 2d at 818 (vacating Superior Court judgnent). |If the Rhode

| sl and Supreme Court had concl uded otherw se, it would not have

vacated that portion of the Superior Court judgnment which
required the rel ease of those funds.

As previously noted, the Rossis argued to the Rhode Island
Supreme Court that the enactment of 8§ 34-28-17.1 could not undo
or cure a violation of their constitutional rights. See Gema

App., Ex. 6 at 20. That issue, nanmely the effect of the amended
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statute on their constitutional clains, has been determ ned

adversely to them by the Gem Pl unbi ng & Heati ng decision.®®

It is inportant to bear in mnd that whether Plaintiffs are
collaterally estopped fromrelitigating in this court the issue
of whether their constitutional right to procedural due process
was violated by the filing of the lien against their property
does not depend upon the correctness of the Rhode |sland Suprene
Court’s rejection of that claim See Hadge v. Second Fed. Sav. &
Loan Assoc. of Boston, 409 F.2d 1254, 1256 (1% Cr. 1969)("“[A]

fact, question or right distinctly adjudged in [a prior] action

cannot be disputed in a subsequent action, even though the
determ nati on was reached upon an erroneous view or by an

erroneous application of the law. ”); cf. Exxon Mbil, 125 S. C

at 1524 (“[A] federal district court cannot entertain an origina
action alleging that a state court violated the Constitution by
giving effect to an unconstitutional state statute.”)(quoting
How ett v. Rose, 496 U.S. 356, 370 n.16, 110 S.C. 2430, 110

L. Ed. 2d 332 (1990));* id. at 1523 n.1 (explaining that a

B plaintiffs' attempt to relitigate matters deci ded adversely to
themin Gem Pl unbing & Heating is particularly evident with regard to
this issue. Plaintiffs argued unsuccessfully to the Rhode Isl and
Supreme Court that a “subsequently enacted statute cannot cure
vi ol ati on of constitutional rights.” Genmma App., Ex. 6 at 20 (citing
Hoffman v. City of Red Bluff, 407 P.2d 857 (Cal. 1965)). They make
the same argunment to this court:

A subsequent curative amendment to an unconstitutional
statute cannot validate actions taken pursuant to the
original statute to the extent that a property owner has
been deprived of his property without due process of |aw.
The property owner’'s claim for deprivation of property
wi t hout due process of |law survives the amendnment.

Plaintiffs” Mem at 12.

Y Plaintiffs, perhaps in recognition of this rule, have not
argued in this court that the Rhode |Island Supreme Court’s apparent
conclusion the enactnment of 8 34-28-17.1 34 extinguished their
procedural due process violation claims is an unconstitutiona
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district court cannot “entertain constitutional clainms attacking
a state-court judgnent even if the state court had not passed
directly on those clains, when the constitutional attack was
‘“inextricably interwined” with the state court’s judgnent”)
(quoting Dist. of Colunmbia C. of App. v.Feldman, 460 U. S. 462,
482 n. 16, 103 S. Ct. 1303, 75 L.Ed.2d 206 (1983)).%

Thus, | find that the requirenments for application of the

doctrine of collateral estoppel are satisfied. See W(ggins v.
Rhode Island, 326 F.Supp.2d at 303. First, there is an identity

of issues, see id., nanmely whether Plaintiffs’ constitutional

right to procedural due process was violated by Gemis filing of
the lien against their real estate, resulting in their having to
pay $35,860.00 in order to have the lien removed. Plaintiffs
successfully argued this issue before Judge Silverstein, but
unsuccessfully argued it before the Rhode Island Suprene Court.

Second, the Gem Pl unbi ng & Heati ng deci sion rendered by that

court is a valid and final judgment on the nerits. See Wggins,

326 F. Supp.2d at 303. Wile non-constitutional issues remain to
be determned, Plaintiffs’ constitutional clains and i ssues have
been finally resolved, although adversely to them by the
judgment in Gem Plunbing & Heating. Third, Plaintiffs were a

party to the Gem Pl unbing & Heating action. See Wgqgins, 326
F. Supp. 2d at 303.
In addition, | find that Plaintiffs had a full and fair

opportunity in the prior lawsuit to litigate the issue of whether

their constitutional right to procedural due process was viol ated

application of that statute. However, inplicit in Plaintiffs’
arguments is the contention their claim are not barred by collateral
estoppel. The court rejects this proposition

¥ Although Plaintiffs disclaimthat they are attacking the Gem
Pl unmbi ng & Heating judgment, see Plaintiffs’ Mem at 1, the reality is
that they are.
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by the filing of the lien and requirenment that they pay
$35,860.00 to have it renpved. See id. This issue was fully
bri efed and argued before Judge Silverstein and the Rhode Isl and
Suprene Court. The latter court specifically ordered the parties
to address “the Constitutional issues,” Gemma App., Ex. 5, to be
rai sed in the appeal of Judge Silverstein s judgnment (and those
i ssues clearly included Plaintiffs” right to procedural due
process?) in light of the enactnent of § 34-28-17.1. Thus,
Plaintiffs had the opportunity to argue that their clains of
procedural due process violations were unaffected by § 34-28-
17.1, and, in fact, they did so, see Gemma App., Ex. 6 at 19-21.
5. Conclusion Re Res Judicata and Col | ateral Estoppel
Accordingly, | find that Plaintiffs are precluded from
relitigating in this court the issue of whether their
constitutional right to procedural due process was viol ated by
the filing of the lien against their real estate which resulted
in their being deprived of $35,860.00. Because that claimis the
basis for Plaintiffs’ 8 1983 action agai nst each Defendant,
Plaintiffs’ federal cause of action is barred by res judicata.
See Giffin v. Rhode Island, 760 F.2d 359, 360-61 (1 Cr. 1985)

(applying res judicata principles to bar plaintiff fromre-

litigating issues decided by state court in guise of a federal
Section 1983 claim. Therefore, | recomend that the Mtions be

granted as to Count 1.

' Plaintiffs argued to Judge Silverstein that “a procedure that
allows a person or entity to place a lien on another’s real property
wi t hout the slightest ampunt of procedural due process nust fail
constitutional scrutiny.” Genma App., Ex. 1 (Respondents’ Memorandum
in Support of Motion to Dism ss Petition and Rel ease Funds fromthe
Regi stry of Court) at 17.
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C. Section 1983 O aim
1. Elenents

An actionable claimpursuant to 42 U S.C. 8§ 1983 “nust
all ege facts sufficient to support a determnation (i) that the
conduct conpl ai ned of has been comm tted under color of state
law, and (ii) that [the alleged] conduct worked a denial of
rights secured by the Constitution or laws of the United States.”
Runford Pharnmacy, Inc. v. Cty of East Providence, 970 F.2d 996,
998 (1%t Cir. 1992)(alteration in original)(internal quotation

mar ks om tted).
a. Denial of Constitutional Right
The court has already determned that Plaintiffs are
precluded by res judicata and coll ateral estoppel from
relitigating clainms and i ssues determ ned by the Rhode Island

Suprene Court’s decision in GemPlunbing & Heating. See

Di scussion section IIl1. B. 5. supra at 29. As the state suprene
court concluded, albeit sub silentio, that the enactnment of § 34-
28-17.1 extingui shed any procedural due process violation claim
which Plaintiffs nmay have had, | find that Plaintiffs cannot
denonstrate that Defendants denied themrights secured by the
Constitution or laws of the United States.
b. Color of State Law

M. Gemma and Attorney Levine contend that Defendants’
actions did not constitute “action under color of state |aw
sufficient to inpose liability upon a private party. Genma Mem
at 12-16; Levine Mem at 7-12. As the court has concl uded that
Plaintiffs are precluded by res judicata and coll ateral estoppel
fromestablishing a denial of their constitutional right to
procedural due process, it is unnecessary to determ ne whether
Def endants’ actions constituted “action under color of state
law.” Forbes v. Rhode Island Bhd. of Corr. Oficers, 923 F. Supp.
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315, 323 (D.RI. 1996)(declining to reach state action issue
where plaintiffs failed to allege facts to support a denial of
constitutional rights).
2. Damages and Proper Party

M. Genmma additionally argues that Plaintiffs have not
al | eged damages caused by the all eged due process viol ations
sufficient to establish a claimunder Section 1983 and al so that
Plaintiffs have sued the wong party as Gem and not M. Genm,
was the party seeking the benefit of the mechanic’s lien. Genm
Mem at 16-18. However, as with the previous issue, the court
finds it unnecessary to address these contentions.

D. Abstention

Def endants al so urge that the court abstain from exercising
jurisdiction in this matter pursuant to the abstention doctrines
set forth by the Suprenme Court in Colorado River \Water
Conservation District v. United States, 424 U S. 800, 96 S.C
1236, 47 L.Ed.2d 483 (1976), Younger v. Harris, 401 U S. 37, 91
S.C. 746, 27 L.Ed.2d 669 (1971), and Railroad Conm ssi on of
Texas v. Pullman Co., 312 U. S. 496, 61 S.Ct. 643, 85 L.Ed. 971
(1941). Gemma Mem at 19-21; Levine Mem at 12-14; Kinch Mem at

7 (adopting Gemma’ s abstention argunment). As Defendants seek

abstention only as an alternative to dismssal, Gemma’'s Mdtion to
Di smiss (Doc. #11); Levine’'s Motion to Dismss (Doc. #24);

Kinch’s Motion to Dismss (Doc. #26), and the court has al ready
determ ned that dism ssal is the proper disposition for the claim
pled in Count | against all three Defendants, discussion of
abstention as to that count is superfluous. However, because the
court nust still determ ne whether it should exercise

suppl emental jurisdiction over Plaintiffs’ slander of title

claim consideration of abstention is relevant as to Count ||
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In their Amended Conplaint, Plaintiffs allege that Attorney
Levi ne | acked capacity and was not conpetent to sign a nechanic’s
Iien under oath because “the |ien requires personal know edge of
the facts alleged therein, sonething which Defendant Levine as an
attorney representing Gem Pl unbing & Heating Co., Inc., cannot
attest to based upon personal know edge.” Amended Conpl aint 1
13. Plaintiffs seek, inter alia, a declaration that Attorney
Levine’s signature on the nmechanic’s lien notice of intention is
“ineffective ... thereby rendering the exi stence of the nechanics
I ien under Rhode Island law void ab initio.” Anended Conpl ai nt
(Prayer for Relief b).

Def endants point out that the resolution of the substantive
nmerits of the underlying nechanics’ |ien recorded by Gem agai nst
the Rossis’ real estate and the issue of whether the statutory
procedures were properly foll owed has been remanded to the
Superior Court. GCemma Mem at 19; Levine Mem at 13. Wether
Attorney Levine had the capacity and was conpetent to sign the
mechanic’s lien is an issue of state |law which will necessarily
be decided in those state court proceedings. This issue has
broad inplications for the state nechanics’ lien system |[f
Plaintiffs are correct, many corporations doi ng business in Rhode
Island will likely have to alter the manner in which they go
about obtai ni ng nechanics’ |iens.

In Iight of these circunstances, abstention is warranted:

Abstention is ... appropriate where there have been

presented difficult questions of state |aw bearing on

policy problens of substantial public inport whose

i nportance transcends the result in the case then at bar

.. In sone cases, however, the state question itself

need not be determ native of state policy. It is enough

t hat exerci se of federal reviewof the question in a case

and in simlar cases woul d be disruptive of state efforts

to establish a coherent policy wwth respect to a matter
of substantial public concern.
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Col orado River, 424 U.S. at 814, 96 S.Ct. at 1244 (bold added);
see also RRo Gande Cnty. Health CGr. v. Rullan, 397 F.3d 56, 69-
70 (1t Cir. 2005)(stating that Younger abstention has been as

appropriate where the fundanental workings of a state’s judicial
system (like its contenpt process or nmethod of enforcing
judgnments) are put at risk by the relief asked of the federal
court); id. at 70 (noting that “Younger applies ... when the
relief asked of the federal court ‘interfere[s]’ with the state
court proceedings ... [and] [i]nterference is thus usually
expressed as a proceeding that either enjoins the state
proceedi ng or has the ‘practical effect’ of doing so”)(second
alteration in original)(citation omtted).

In addition, a majority of the factors which the First
Circuit has identified as relevant in determ ning whether

Col orado River abstention is warranted favor its application.

Those factors are:

(1) whether either court has assuned jurisdiction over a
res; (2) the [geographical] inconvenience of the federal
forum (3) the desirability of avoiding pieceneal
l[itigation; (4) the order in which the foruns obtained
jurisdiction; (5) whether state or federal |awcontrols;
(6) the adequacy of the state forum to protect the
parties’ interests; (7) the vexatious or contrived
nature of the federal claim and (8) respect for the
princi pl es underlying renmoval jurisdiction.

Rio Gande Cnty. Health Cr. v. Rullan, 397 F.3d 56 at 71-72.

First, the Superior Court has assumed jurisdiction over a res,

t he noni es deposited in the Registry. The second factor is
i napplicable. Third, it is clearly desirable that piecenea
litigation be avoided, and abstention will foster that result.
Fourth, the Superior Court obtained jurisdiction over the res

(and the underlying dispute) first. Fifth, as previously noted,
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state law controls as all federal questions have been resol ved by
t he decision of the Rhode Island Supreme Court in Gem Plunbing &
Heating. Sixth, the state forumis adequate to protect the

parties’ interests.! Seventh, although Plaintiffs’ federa
claimis barred, the court does not find that it was vexatious or
contrived. The eighth factor which involves renoval jurisdiction
is also inapplicable.

O the foregoing factors, | find three to weigh heavily in
favor of abstention: 1) the Superior Court has jurisdiction over
the res, 2) state law controls, and 3) there is no | onger any
federal claimto be resolved. Cf. Colorado River, 424 U.S. at
815 n. 21, 96 S.C. at 1245 n.21 (noting that “the presence of a

federal basis for jurisdiction may raise the |evel of

justification for abstention”).
In summary, | find that “there are ‘exceptional

ci rcunstances’ in which abstention ‘would clearly serve an

inmportant ... interest.’” DeMauro v. DeMauro, 115 F.3d 94, 99
(1%t Gir. 1997)(quoting Colorado River, 424 U S. at 813, 96 S. Ct
at 1244)(alteration in original). Accordingly, |I recomrend that

the court abstain fromexercising jurisdiction over Count II
because of pending state court proceedi ngs which nay be

determ native of Plaintiffs’ slander of title claim Cf.
Pul | man, 312 U.S. at 499-500, 61 S.Ct. at 645 (“The last word on
the neaning of [the state statute], and therefore the |ast word
on the statutory authority of the Railroad Commi ssion in this

case, belongs neither to us nor to the district court but to the

7 Even at this date, there appears to be no reason why the Rossis
could not move to inplead Defendants in the action to enforce the
lien. See Hedges v. Musco, 204 F.3d 109, 123 (3'¢ Cir. 2000)(noting
that 28 U.S.C. 8§ 1367(d) tolls statute of limtations on a pendent
state claim“while the claimis pending and for a period of 30 days
after it is dismssed unless State | aw provides for a |onger tolling
period”).
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suprene court of Texas .... The reign of lawis hardly pronoted
if an unnecessary ruling of a federal court is thus supplanted by
a controlling decision of a state court.”).

E. Suppl enmental Jurisdiction

Dismssal of Plaintiffs’ federal claimdoes not divest the
court of supplenental jurisdiction over Plaintiffs state |aw
clainms, but rather sets the stage for the exercise of the court’s
informed discretion. 28 U.S.C. § 1367(c).' In determ ning
whether to retain jurisdiction, the court should bear in mnd the
principles of judicial econony, convenience, fairness and comty
whi ch underlie the pendent jurisdiction doctrine. Carnegie-
Mellon Univ. v. Cohill, 484 U S. 343, 357, 108 S.Ct. 614, 623, 98
L. Ed. 2d 720 (1988); Che v. Massachusetts Bay Transp. Auth., 342
F.3d 31, 37 (1t Cr. 2003).

“As a general principle, the unfavorable disposition of a

plaintiff’'s federal clains at the early stages of a suit, well
bef ore conmmencenent of trial, will trigger the dismssal wthout
prej udi ce of any supplenental state-law clains.” Rodriguez v.
Doral Mortgage Corp., 57 F.3d 1168, 1177 (1% Cr. 1995); see
also Martinez v. Colon, 54 F.3d 980, 990-91 (1% Gr. 1995)

8 28 U.S.C. § 1367(c) provides that:

The district courts may decline to exercise suppl emental
jurisdiction over a claimunder subsection (a) if--

(1) the claimraises a novel or conplex issue of State
[ aw,

(2) the claimsubstantially predom nates over the
claimor clainms over which the district court has
original jurisdiction,

(3) the district court has dism ssed all clains over
which it has original jurisdiction, or

(4) in exceptional circunstances, there are other
compel ling reasons for declining jurisdiction

28 U.S.C. § 1367(c).
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(finding proper district court’s dismssal of plaintiff’s pendent
| aw cl ai nrs where “the court determ ned so far in advance of trial
that no legitimate federal question existed”). Here, the court
has determined that Plaintiffs’ federal clains should be
di smi ssed and this has occurred early in the litigation.
Def endants have yet to file answers to the Anended Conpl ai nt.
Therefore, this consideration weighs heavily in favor of
dismissal of Plaintiffs’ state |aw clains.

In addition, until the merits of the underlying |ien have
been resolved as a matter of state law, Plaintiffs sl|lander of

title claimis not ripe and nust be dism ssed. See Mntecal vo v.

Mandarel i, 682 A 2d 918, 923 (R I. 1996)(stating el enents for

sl ander of title claim including elenment of malice which “is
established by showing that a party nade a fal se statenent, with
full knowl edge of its falsity, for the purpose of injuring the
conplainant(s)”); Peckhamv. Hirschfeld, 570 A 2d 663, 665 (R I

1990) (“plaintiff could not have cl ai med sl ander of title until

t he recorded docunent had been found to be false”). Accordingly,
| find that this court should decline to exercise supplenenta
jurisdiction over Plaintiffs’ slander of title count and that it
shoul d be dism ssed. | so recomend.
V. Concl usion

For the reasons stated above, | recommend that the Mtions
be granted because: 1) Plaintiffs’ federal |aw clains agai nst

Clerk Kinch are barred by the Rooker-Fel dman doctrine, 2)

Plaintiffs’ federal |aw clains against all Defendants are barred
by res judicata and coll ateral estoppel, 3) Plaintiffs cannot
establish a violation of 42 U.S.C § 1983 because they are
precluded fromrelitigati ng whet her Defendants’ conduct viol ated
Plaintiffs’ constitutional rights, and 4) principles governing

the abstention doctrine and the exercise of suppl enental
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jurisdiction favor dism ssal of Plaintiffs’ state |aw cl aimns.

Any objections to this Report and Recommendati on nust be specific
and nust be filed with the Clerk within ten (10) days of its
receipt. See Fed. R Cv. P. 72(b); D.R1. Local R 32. Failure
to file specific objections in a tinmely manner constitutes waiver
of the right to review by the district court and of the right to
appeal the district court’s decision. See United States v.

Val enci a- Copete, 792 F.2d 4, 6 (1 Cr. 1986); Park Mdtor Mart,
Inc. v. Ford Mbtor Co., 616 F.2d 603, 605 (1t Cir. 1980).

DAVID L. MARTIN
United States Magi strate Judge
January 13, 2006
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