UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ALBERT L. GRAY, Adm nistrator, et al.,
Pl aintiffs,

vs. : CA 04-312L

JEFFREY DERDERI AN, et al .,
Def endant s.

ESTATE OF JUDE B. HENAULT, et al.,
Plaintiffs,

vs. : CA 03-483L

AVERI CAN FOAM CORPORATI QN, et al .,
Def endant s.

MEMORANDUM AND ORDER
RE PLAI NTI FFS" MOTI ONS FOR DI SCOVERY
I N RESPONSE TO CLEAR CHANNEL’ S MOTI ON FOR SUWMNVARY JUDGVENT

Before the Court are two notions:

1. Gay Plaintiffs! Initial Response, Pursuant to the
Notice and Order of this Court of February 8, 2007, to the Modtion
for Summary Judgnment of Capstar Radi o Operating Conpany (A
Successor in Interest to WHIY, Inc.) and O ear Channel
Broadcasting, Inc.? (Gay Doc. #1293) (“Gray Plaintiffs’ Mtion
for Discovery”);?

Al plaintiffs represented by counsel in the Gay and
Napol i tano actions as indicated by signatures of counsel.

2 Capstar Radi o Operating Conpany, WHIY, Inc., WHIY-FM and d ear
Channel Broadcasting, Inc., are hereinafter referred to as “C ear
Channel” or “the d ear Channel Defendants.”

3 The Gray Plaintiffs' Mtion for Discovery (Gay Doc. #1293) has
been joi ned and adopted by: all Plaintiffs in Giindon, et al. v.




2. Henault Plaintiffs'[4 |nitial Response to the Mdtion for
Summary Judgnent of Capstar Radi o OQperating Conpany (A Successor
in Interest to WHIY, Inc.) and C ear Channel Broadcasting, Inc.,
Pursuant to the February 8, 2007, Notice and Order of This Court
(Gay Doc. #1307)(Henault Doc. #769) (“Henault Plaintiffs’ Mtion
for Discovery”).

The foll ow ng objections to the notions have been fil ed:

A. bjection of Daniel Biechele to Mdtion for Discovery
Filed in Response to Capstar’s Mdtion for Summary Judgnent (G ay
Doc. #1313)(Henault Doc. #774) (“Biechele Objection”);

B. Defendant MLaughlin & Moran, Inc.’s Qbjection to
Plaintiffs'll Initial Response to Defendant C ear Channel
Broadcasting, Inc.’s Mtion for Summary Judgnent (G ay Doc.
#1314) (Henaul t Doc. #773) (“MLaughlin & Moran Qbjection”);

Anerican Foam et al., C. A 03-335L, Roderiques, et al. v.
Anerican Foam et al., C A 04-26L, and Sweet, et al. v. Anerican
Foam et al., C A 04-56L, see Gray Plaintiffs’ Initial Response to
the Motion for Summary Judgnment of Capstar Radi o Operating Conpany (A
Successor in Interest to WHIY, Inc.) and d ear Channel Broadcasting,
Inc., Pursuant to the February 8, 2007, Notice and Order of this Court
(Gay Doc. #1317); and all Plaintiffs in Tammy Passa, et al. v.
Jeffrey Derderian, et al., C A 03-148L, Ronald Kingsley, et al. v.
Jeffrey Derderian, et al., C A 03-208L, and Andrew Paskowski, et al.
v. Jeffrey Derderian, et al., C A 05-002L, see Plaintiffs'lUl Initial
Response to the Mdtion for Summary Judgnment of Capstar Radi o Operating
Conmpany (A Successor in Interest to WHIY, Inc.) and C ear Channel
Broadcasting, Inc., Pursuant to the February 8, 2007 Order of this
Court (Gray Doc. #1308).

* Estate of Jude B. Henault by Chad M Henault and Angel a Boggs,
Co- Adm ni strators; Angela Boggs, Individually, Rachael M Henault, ppa
Chad M Henault; Andrew J. Henault ppa Chad M Henault; Estate of
Samuel A. Mceli, Jr., by Madeliene P. Mceli, Administrator; Estate
of Melvin A. Gerfin, Jr., Deborah A. Gerfin and Laura Gerfin, Co-
Adm ni strators, Deborah A Gerfin, Individually, Laura Gerfin,
Individually, Kelly Gerfin ppa Deborah Gerfin, Meagan Gerfin ppa
Deborah Gerfin; Caroline Telgarsky, Adm nistrator of the Estate of
Sarah Jane Tel garsky, and Sarah Jane Ballard, Individually; denn
Johnson; Lisa Johnson; Ml ani e Holiday; Nancy Noyes; Katrina Kol asa
(C.A. No. 05-070); David Malagrino (C. A No. 06-002); WIIliam Long
(C.A No. 06-047).



C. Defendants'!® Objection to Plaintiffs’ Initial Response
Regardi ng the C ear Channel Defendants’ Mtion for Summary
Judgnent (Gay Doc. #1323)(Henault Doc. #777) (“Jack Russell
Def endants’ Cbjection”);

D. Defendants’!8 Objection to Gay Plaintiffs’ Initial
Response to the Mdtion for Summary Judgnent of Capstar Radio
Operating Conpany (As Successor-in-Interest to WHIY, Inc.) and
Cl ear Channel Broadcasting, Inc.[? (Gay Doc. #1324)(Henault Doc.
#778) (“C ear Channel Objection”).

A hearing on the notions was conducted on June 13, 2007.
Thereafter, the Court took them under advisement.

Backgr ound

On February 1, 2005, Senior Judge Ronald R Lagueux entered
the InterimScheduling Oder (Gay Doc. #318)(Henault Doc. #198)
in the Station fire cases. The order provided in paragraph 3

> Jack Russell, Jack Russell Touring, Inc., Mark Kendall, David
Filice, Eric Powers, Paul Wol nough, Manic Music Managenent, Inc., and
Kni ght Records, Inc.

® Capstar Radi o Operating Company, as successor-in-interest to
VWHIY, Inc., fornerly a Rhode |sland corporation that operated WHIY- FM
(collectively “WHIY”), and C ear Channel Broadcasting, Inc. (together
with WHIY, the “d ear Channel Defendants”).

" This bjection is directed towards all plaintiffs who have
asserted clainms against any or all of the C ear Channel Defendants,
and who have joined in the Gay plaintiffs’ “lInitial Response,” in the
following cases: Gray, et al. v. Derderian, et al., C A No. 04-312L;
Estate of Henault, et al. v. Anerican Foam Corp., et al., C. A No. 03-
483L; Passa, et al. v. Derderian, et al., C A No. 03-148L; Kingsl ey,
et al. v. Derderian, et al., C A No. 03-208L; Paskowski, et al. v.
Derderian, et al., C.A No. 05-002L; Guindon, et al. v. Anerican Foam
Corp., et al., C A No. 03-335L; Sweet, et al. v. Anerican Foam Corp.,
et al., C A No. 04-056L; Roderiques, et al. v. Anerican Foam Corp.,
et al., C A No. 04-026L; Napolitano, et al. v. Derderian, et al.,

C. A, No. 06-080L; Kolasa v. Anerican Foam Corp., et al., C. A No. 05-
070L; Malagrino v. Anerican Foam Corp., et al., C A No. 06-002L; and
Long v. Anerican Foam Corp., C. A. No. 06-47L.
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that “[a]fter adjudication of all Responsive Mtions(® ... any
defendant ... may file summary judgnent notions, as necessary
(‘*I'nitial Summary Judgnent Motions’).” Interim Scheduling O der
1 3. Paragraph 4 of the order directed that “[w]ithin 30 days
after the filing of an initial Summary Judgnent Moti on,
plaintiffs shall identify, pursuant to F.R CGv.P. 56(e) and (f),
the material facts they believe to be at issue and the discovery
requested to object to that specific notion.” I1d. ¥ 4. The
provi sions of paragraphs 3 and 4 were activated by Judge Lagueux
on February 8, 2007. See Notice and Order (Gray Doc. #1141)
(Henault Doc. #621) at 1. The Notice and Order established a
timetable for the filing of initial notions for sunmary judgnent
and for plaintiffs to identify the material facts they believe to
be at issue and the discovery requested to object to those
notions. See id. at 2-3.

On April 9, 2007, in accordance with the Notice and Order,
Cl ear Channel filed a notion for summary judgnent. See
Def endant s’ [! Motion for Summary Judgnent(! (G ay Doc. #1245)
(Henault Doc. #707) (“Clear Channel’s Mtion for Sunmary
Judgnent”). The instant Gray Plaintiffs’ Mtion for Discovery
was filed on May 8, 2007, and the Henault Plaintiffs’ Mtion for
Di scovery was filed on May 21, 2007. On May 23, 2007, the
Bi echel e (bj ection and the MLaughlin & Moran Objection were
filed. The Jack Russell Defendants Objection and the C ear
Channel Objection were filed on June 6, 2007.

Di scovery Requested

The Gray and Henault Plaintiffs seek the follow ng

di scovery:

8 “Responsive Mtions” are defined in the Interim Scheduling
Order as “notions to dismss, notices of adoption of previously filed
notions to dismss, and other responsive notions ....” Interim
Scheduling Order (Gray Doc. #318)(Henault Doc. #198) T 1.
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(1) Deposition testinony and probative docunents of
those witnesses whose limted testinony is provided by
Cl ear Channel in support of its notion in Exhibits 1-40
to its Appendix to its Statenment of Undi sputed Facts. [

(2) Rule 30(b)(6) Deposition of Clear Channel — WHIY in
t he fol | ow ng general categories, including production of
docunents rel evant to these categories:

(a)

Cl ear Channel’s protocols and guidelines for
participation in, support of and control over
live entertainment events that it chose to
pronote, sponsor or advertise. Such inquiry
woul d i nclude C ear Channel’s:

! use of contractual forns, as well as its
policies or procedures granting corporate
perm ssion to participate in such events;

rul es, internal protocols and guidelines
for such participation

restrictions prohibiting participation
in an illegal or hazardous event;

gui delines for C ear Channel’s grant of
the use of its (or its local station's)
name, contribution of funds, personnel or
services, wuse of its logo and its
goodwi I I in association with such event;
and the manner in which any internal
revi ew process addresses these policies,
either at the local station or O ear
Channel corporatep |evel;

Identification of the positions and
identities of the individuals upon whose

approval participation

in such events

depend, both at the local station and

corporate |level; and

°In a supplenent filed on June 29, 2007, the Gray Plaintiffs
identify “26 non-plaintiff individuals ... whose depositions

plaintiffs request the opportunity to take ....

Suppl ement to Their Initial Response to Motion for Summary Judgnent of

Gay Plaintiffsl

Capstar Radi o Operating Conpany (A Successor in Interest to WHY,
Inc.) and O ear Channel Broadcasting, Inc. (Gay Doc. #1450) (“G ay

Plaintiffs’ Supplenment to Mdtion for Discovery”)
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(b)

! those factors which are considered that
allow a O ear Channel station to decide

whether or not it wll participate in
such an event, including analysis of
potential legal Iliability and public

safety factors.

Cl ear Channel’s actual involvenent in, control
over, and/or right to control the Geat Wite
performance of February 20, 2003, at the
Station nightclub

Such inquiry would include identification of
and testinony regarding:

! oral as well as witten agreenents
relating to the pronotion, sponsorship or
performance with any person or entity,
and identification of rel evant docunents,
and of the individuals involved and the
specifics of their participation;

! Cl ear Channel’s prior know edge of:

G eat Wite;
The G eat Wite Tour;

G eat VWhite' s prior use of
pyr ot echni cs;

The Station;
The Station’s occupancy limts;
The Station s safety;

Exi stence of pyrotechnic permtting
requi renent; and

The performance’ s legality.

! The protocol or procedure enployed by

Clear Channel to insure that dear
Channel would not know ngly participate
in, sponsor, pronote or support an
illegal or unduly hazardous event;



! The protocol or procedure enployed by
Clear Channel to informitself of Geat
White's activities on its tour prior to
Febr uary 20, 2003, i ncl udi ng t he
i nformation regar di ng any unl awf ul
pyr ot echni c use given to, or known by, a
Cl ear Channel Station.

! The creation, supply and use at The
Station of a pronotional banner inviting
the public to “party with WJY and
Budwei ser” i ncl udi ng:

What nessage the banner intended to
convey;

Who at C ear Channel authorized or
ratified the use of the banner and

VWHIY' s nane;

What | evel of endor senent or
sponsorship Cear Channel or its
station under st ood woul d be
comuni cated to the public by use of
t he banner;

Whet her C ear Channel gave any
consi deration to whether the use of
its radi o station’s appar ent
endor senment woul d convey any sense
of safety or legitimcy to a patron
consi dering whether or not to enter
t he venue.

(c) dear Channel’s control of its enployee M ke
Gonsalves in connection with all activities
related to the performance and its pronotion.l

! Cl ear Channel’s know edge of Gonsal ves
role would include inquiry into the
fol | ow ng:

Cl ear Channel’s decision to allow
CGonsal ves to appear at The Stati on;

knowl edge that Gonsalves was the
station’s expert in Geat Wite's
type of nmusi c and type of



per f or mance;

Gonsal ves’ participation in the
decision to involve WHIY at this
venue and this event;

Gonsal ves’ know edge regarding the
use of pyrotechnics at this type of
event by this type of band and in
the industry in general;

Gonsal ves’ know edge of the prior
use of pyrotechnics on this tour by
Geat Wite;

Gonsal ves’ know edge of G eat
Wiite’s use of pyrotechnics and
their previous use in this venue;

CGonsal ves’ know edge, in connection
W th hi s role as Mast er of
Cerenmpnies for this event, of the
regul ati on of pyrotechnics according
to state law at time of use and not
sal e;

Gonsal ves’ and dear Channel ’ s
knowl edge prior to the performance
t hat G eat Wi te was usi ng
pyrotechnics on this tour and had
di sclosed this fact on other dear
Channel radio stations including
WICS- FM i n Bangor, Maine. !

Gonsal ves’ and dear Channel ’ s
knowl edge, directly obtained from
Jack Russell on a WHIY interview on
2/19/03, the day prior to the
performance at The Station, that the
band i ntended to use pyrotechnics;

CGonsal ves’ ability, as WMster of
Cerenonies, to determ ne whether
Great Wite' s use of pyrotechnics
was illegal or unduly hazardous in
the context of this event.

(d) dear Channel’s and M ke CGonsal ves’ know edge



was

a period

on the stage at The Station on February 20

2003

just prior to Geat Wite s concert,

i ncl udi ng:

of

The wunderstanding that Gonsalves was
there acting as a Master of Cerenonies
and what this term neant in the context
of the event.l

Wet her Gonsalves had the authority to
del ay the introduction of the band or the
timng of that introduction, and whet her
Gonsal ves controll ed the stage by virtue
of his presence on it;

Whet her CGonsal ves had the authority and
ability to visually i nspect for readi ness
for the concert to begin;

Whet her just prior to the concert there
darkness during an interlude between

Wet her Gonsal ves as Master of Cerenonies
was on the stage and/or in control of it
during the period of tinme when the
pyr ot echni cs were introduced;

Wet her Gonsalves had the authority to
inquire as to the nature, licensing and
safety of pyrotechnics or to any other
guestion about objects introduced onto
the stage that rai sed a concern of danger
of harmor illegal activity.l

Wet her C ear Channel expected that its
enpl oyee, M chael Gonsalves acting as
Mast er of Cerenopnies would not know ngly
participate in, introduce or encourage an
illegal act wthout rmaking mninal
inquiry as to safety or legality;

Whet her C ear Channel expected that in
hi s role as Mast er of Cer enoni es
Gonsal ves woul d be sober and al ert;

Wet her Gonsalves had the authority to
order that the |lights be brought up, that

9
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t he performance be halted or del ayed, or
that other cautionary steps be taken if
Gonsal ves as Master of Cerenonies becane
aware of any unreasonabl e danger to the
patrons or perfornmers on the stage,
including the ignition of a fire in the
club either on or off the stage.l

Wet her Gonsalves had the authority to
use his mcrophone and his position on
the stage to nake inquiry as to or to
respond to any such unreasonabl e danger.

Whet her Gonsal ves, while on the stage and
j ust prior to introducing what he
understood to be an act that included the
use of pyrotechnics, knew that there was
no fire watch, no fire extinguishers
present, no | egal permts for
pyr ot echnics, and no sprinkler system

Whet her during the period of darkness
that preceded the introduction of G eat
Wiite that The Station [sic], its owners
and enpl oyees had gi ven up control of the
stage, during that period, to both the
band and to CGonsalves as the Master of
Cer enmoni es who woul d introduce the band
and begi n the performance.

(e) I'nquiry of O ear Channel of post fire policies
and procedures for participation, sponsorship and
pronotion of |ive entertai nnment events, to include:

Wet her C ear Channel and its stations
now have witten guidelines which
delineate the particular circunstances
under which Clear Channel or its radio
stations wll participate in, sponsor or
pronote events in which illegal or unduly
hazardous activities will occur.

The nethod and nmanner by which Cear
Channel now clearly asserts or abrogates
control of such activities in its
relationship with its vendors, venues or
performng artists.

10



(3) Deposition testinony of participants in or wtnesses
to the event, the pronmotion, or of prior tour
performances who would be expected to have relevant
information regarding issues of pyrotechnic use and

control, including:
! McLaughlin & Moran representatives.
! Great White band nenbers and tour enployees,
i ncluding Jack Russell, Daniel Biechele, and
ot hers.

Omers and enpl oyees of The Station, including
Jeffrey and Mchael Derderian and their
enpl oyees.

Persons wth knowl edge of Jack Russell’s
interview with Gonsal ves, on WHIY, on 2/10/03
di scl osi ng i ntended pyrotechnic use.

Omers, enployees and others wth factual
knowl edge  of Great Wite's prior tour
per f ormances and pyrot echnics use. [1%

Gay Plaintiffs’ Mtion for D scovery at 5-12. 1
Di scussi on
A. Biechele bjection
Bi echel e requests that the Court enter a protective order
precluding Plaintiffs fromdeposing him See Menorandumin

1 In their June 29, 2007, supplenent, the Gray Plaintiffs
identify by nane additional persons whomthey seek authority to depose
“to adduce relevant information regardi ng pyrotechnic use and issues
of control ....” Gay Plaintiffs' Supplenent to Mtion for Discovery
(G ay Doc. #1450) at 3. The persons so identified are: Paul Vanner,
Davi d Stone, Dougl as Bardsl ey, Donna Corm er, Robert G asso, Jeffrey
McNal Iy, Chris Rush, and Al exander Gray. 1d. The Gay Plaintiffs
al so state in their supplenent that additional individuals with
potentially relevant information may be identified in the course of
these depositions. See id. They request the opportunity to depose
such persons. See id. at 3-4.

1 The Henault Plaintiffs join and adopt the Gray Plaintiffs’

Motion for Discovery. See Henault Plaintiffs’ Mtion for D scovery
(Gray Doc. #1307)(Henault Doc. #769).
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Support of Objection of Daniel Biechele to Mdtion for Discovery
Filed in Response to Capstar’s Mtion for Sunmary Judgnent
(“Biechele Mem”) at 9. Although he acknow edges that he “has
resolved all pending crimnal charges in the state of Rhode
Island ...,” id. at 7, Biechele argues that “the possibility of a
federal prosecution remains open,” id.

At the present tine, the protective order which Biechele
seeks is unnecessary because Judge Lagueux’s order of March 29,
2005, staying all discovery against himremains in effect. See
Order Granting Defendant Daniel Biechele’'s Mdtion for Protective
Order (Gay Doc. #400) (“Order of 3/29/05”). While notions to
lift that stay have been filed, see, e.g., Plaintiffsll Motion to
Lift Stay of Discovery as to Defendant Daniel M Biechele
(Henault Doc. #781); Gray Plaintiffsl) Motion to Vacate Stay of
Di scovery as to Defendant Daniel M Biechele (Gay Doc. #1469),

t hose notions have been referred to this Magistrate Judge for
determ nation. Accordingly, the Court deens it best to consider
Bi echel e’s argunents at the time of the hearing on the notions to
lift the stay. That hearing will be scheduled in the near
future, and there is no reason to delay ruling on the instant
nmoti ons because of Biechele’ s objection. However, so that there
is no confusion, notw thstanding any other ruling contained in

t his Menorandum and Order, discovery agai nst Biechele renmains
stayed so | ong as Judge Lagueux’s Order of 3/29/05 remains in
effect.

B. MLaughlin & Moran Cbjection

McLaughlin & Moran notes that it has filed its own notion
for summary judgnent and that it anticipates that Plaintiffs wll
file a separate request for discovery directed at that notion.
See Defendant MLaughlin & Mdran, Inc.’s Menorandumin Support of
bjection to Plaintiffs'll Initial Response to Defendant C ear
Channel Broadcasting, Inc.’s Mtion for Summary Judgnent
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(“McLaughlin & Moran Mem”) at 1. In the interim MLaughlin &
Moran states that its objection is filed “to request that any
depositions or discovery of its representatives or that m ght
bear on its notion be subject to appropriate, reasonable
[imtations and participation by MLaughlin & Mdiran's counsel.”
Id. at 1-2. The Court considers this objection to be pro form
and to require no further discussion.
C. Jack Russell Defendants Objection

In their objection the Jack Russell Defendants request that
the “Court defer any ruling regarding the scope of their
deposition testinony and any ot her discovery to be directed
towards themuntil after all of Plaintiffs’ Rule 56(e) and (f)
di scovery proposals have been filed.” Jack Russell Defendants
bjection at 1. In support of this request, the Jack Russel
Def endants nake four points. First, they note that Jack Russel
has continually asserted his privilege against self-incrimnation
and that he will reassert it “as appropriate under the lawin
response to the Plaintiffs’ discovery requests, including his
deposition.” Defendants’[! Memorandum in Support of their
ojection to Plaintiffs’ Initial Response Regarding the C ear
Channel Defendants’ Mtion for Summary Judgnent (*Jack Russel
Def endants Mem”) at 2. Relatedly, they assert that Plaintiffs
must state nore specifically their intended areas of inquiry at
M. Russell’s deposition and suggest that the Court “require
detailed briefing and argunent fromthe parties to resol ve al
i ssues relevant to M. Russell’s assertion of his privilege
agai nst self-incrimnation.” 1d. at 2. Second, they call for
Plaintiffs to “identify specifically their intended deponents
anong (1) ‘participants’ or ‘wtnesses’ regarding ‘issues of
pyr ot echnic use and control’ and (2) ‘others’ who were G eat
Wi te band nenbers and tour enployees.” 1d. Third, the Jack
Russel | Defendants note that three of them Mk Kendall, David
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Filice, and Eric Powers (all of whom perfornmed as session

musi cians with Great Wiite on February 20, 2003) have filed a
nmotion for summary judgnment and that Plaintiffs may seek to
depose them concerning these and the approxi mately twenty ot her
notions for summary judgnment that have been filed. See id. To
avoi d overlap and duplication, the Jack Russell Defendants urge
that limtations be placed on the I ength and scope of the inquiry
at their depositions “as is consistently done in nulti-party,
conplex litigation matters such as this.” [1d. at 3. Lastly,
they state that “pending Plaintiffs’ filing of their remaining

di scovery proposals, [the Jack Russell Defendants] are unaware of
the entire scope of deposition testinony and di scovery that
Plaintiffs wwsh to obtain fromthem” I1d.

As Plaintiffs’ additional requests for discovery regarding
t he pendi ng notions for sumrary judgnent have now been filed, the
concern of the Jack Russell Defendants expressed in points three
and four above is nobot. Regarding their second point (greater
specificity as to the identity of all deponents), the Court
addressed this concern partially at the June 13'" hearing when it
directed counsel for the Gay Plaintiffs to identify by nane
w thin twenty-one days which of the twenty-six non-plaintiff
wi t nesses they wi sh to depose.!? See Tape of 6/13/07 heari ng.

The Court further addresses that concern later in this order.

As for their first point (M. Russell’s assertion of his
privilege against self-incrimnation), the Court agrees that it
warrants separate consideration and need not be addressed here.
Thus, to the extent this Menorandum and Order authorizes
di scovery against M. Russell, he renains free to assert his
privilege. |In the neantine, counsel should confer regarding the

2 The Gray Plaintiffs conplied with this directive on June 29,
2007, when they filed a supplenent to their discovery request. See
Gray Plaintiffs’ Supplenment to Motion for Discovery (Gay Doc. #1450).
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di scovery which is sought fromM. Russell to see if the matter
can be resolved wthout Court involvement. |If counsel are unable
to reach agreenent, the matter should be brought to the Court’s
attention by way of either a notion to conpel or a notion for a
protective order.

D. dear Channel Objection

Cl ear Channel objects to the Mdtion on the ground that the
Gay Plaintiffs seek inquiry into areas which are unrelated to
the determnative legal issue. See O ear Channel Objection at 1-
2. That issue, according to Clear Channel, is whether d ear
Channel had the requisite control over the planning and operation
of the Great White concert at The Station nightclub sufficient to
give rise to a legally-cognizable duty of care with respect to
the injuries sustained by those who attended that concert. See
id. at 2.

Cl ear Channel argues that Judge Lagueux in ruling on C ear
Channel s Mdtion to Dismss, see Gay v. Derderian, 389 F. Supp. 2d
308 (D.R 1. 2005), distilled Plaintiffs’ allegations to a single
| egal theory, nanely that “[w] here there is a claimof

sponsorship liability, courts generally review the facts and
circunstances to determne if the sponsor had any control over

t he sponsored event.” C ear Channel Objection at 2 (quoting G ay
v. Derderian, 389 F.Supp.2d at 313)(alteration in original).

This single legal theory is threatened, in Cear Channel’s view,

by the Gay Plaintiffs’ Mdtion for D scovery which it sees “as an
attenpt either to relitigate |l egal theories and issues that were
rejected in the proceedings on the C ear Channel Defendants’
Motion to Dismss, or to interject new |l egal theories that
Plaintiffs either ignored or chose not to raise at the Mdtion to
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Disnmss stage.”!® |d. at 4. Thus, Cear Channel contends that
“Plaintiffs’ discovery -- at least for the present tinme -- should
be confined to WHIY's control over the planning and operation of
the G eat Wiite concert at The Station nightclub ....” 1d. at 3.
E. Ruling Re Mdtions

In ruling on the instant Mdtions, this Magistrate Judge is
gui ded by paragraph 4 of the Interim Scheduling Order and by
Judge Lagueux’s decision in Gay v. Derderian, 389 F. Supp.2d

308 (D.R 1. 2005), and in particular the foll ow ng excerpt:

Plaintiffs all ege that Defendants exercised control over
the concert in the follow ng areas:

3 Cl ear Channel complains that “Plaintiffs have fil ed what
anounts to a further legal brief advancing a nunber of theories and
argunments (in a series of footnotes) which are neither supported by
the allegations in their Conplaint nor analytically connected to the
di spositive issue of ‘control.’” Cear Channel Objection at 3.
Presumabl y, an exanpl e of one such footnote in the Gay Plaintiffs’
Motion for Discovery is the follow ng:

Al though the [Sroka v.] Halliday decision [97 A 965 (R I.
1916)] focused on a duty of care that arose out of the control
retained within a witten agreenent, that duty of care nmay
arise out of, can derive fromand be established by a variety
of other sources including the alleged tortfeasor’s self-
i mposed gui del i nes and policies for the activitiesinwiichit
willingly engages. Wile the Rhode Island Suprenme Court has
not expressly adopted Section 323 of the Restatenent 2d Torts,
it has clearly endorsed the principle that “even one who
assunmes to act gratuitously may becone subject to the duty of
acting carefully if he acts at all.” Davis v. New Engl and
Pest Control Co., 576 A 2d 1240, 1242 (Rl 1990). The rule
that “a duty voluntarily assumed nust be perforned with due
care;,;” Millins v. Pine Manor College, 389 Mass. 47, 52
(1983),; is also the rule in a majority of jurisdictions, and
plaintiffs seek to establish the facts pertaining to C ear
Channel ’ s control and right to control aspects of the planning
and operation of the concert, and C ear Channel’s policies
relating to those activities.

Gray Plaintiffs’ Mtion for Discovery at 3 n.7. The Court agrees with
Cl ear Channel that the above footnote suggests theories of liability
beyond the one identified by Judge Lagueux in Gray v. Derderian, 389
F. Supp. 2d 308 (D.R 1. 2005).
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* deciding whether or not to sponsor the concert;

 soliciting attendance through pronotion,
advertising and the distribution of free tickets;

e coordinating pronotional activities with the
ot her sponsors before and during the concert;

» providing radio station interns to be present at
The Station during the concert; and

 providing disc jockey Mke CGonsal ves to serve as
mast er of cerenonies, introduce the band and
essentially run the show Plaintiffs allege that
M ke Gonsal ves, as master of cerenonies, had
“the authority and opportunity to stop or del ay
Great Wiite' s performance over any issue
relating to safety or equi pnent.” Master
Compl ai nt, 9§ 398.

These all egations support the reasonable inferences
that WHJY di scussed the concert with The Stati on ahead of
time, that WHJY had the opportunity to set down sone
conditions or guidelines before it agreed to sponsor the
concert, and that WHJY had an agreenent with The Station
and the other sponsors about which group would handl e
which duties before and during the concert. Most
significantly, M ke CGonsal ves, as master of cerenonies,
was on the stage, presunably aware of the plans to set
off the fireworks, and certainly appears to have had the
opportunity to delay the concert in order to investigate
the propriety of those plans. Plaintiffs’ allegations,
if proven, and the inferences drawn therefromindicate
that WHJY had sone neasure of control over the events of
t he eveni ng of February 20, 2003.

Following the | ead of the cases outlined above, the
Court determnes that, to the extent that Plaintiffs can
establish that WHJY had control over the planning and
operation of the concert, then the Court can find that
VWHIY owed a duty, commensurate with its neasure of
control, to the Plaintiffs. That duty, if proven to
exi st, may have been breached when WHIY failed to take
any steps to prevent the ignition of the fireworks inside
the small and crowded ni ghtcl ub.

Gray v. Derderian, 389 F.Supp.2d at 316 (bold added).
In Iight of the above, this Mugistrate Judge agrees with

Cl ear Channel that the Gay Plaintiffs’ Mdtion for D scovery is
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overly broad, although not to the extent that C ear Channel
alleges. Thus, to the extent Plaintiffs seek to conduct
di scovery into: 1) the corporate practices of Cear Channel
Def endants ot her than WHIY; ** 2) the knowl edge of C ear Channe
Def endants ot her than WHJY; 3) the know edge of personnel,
enpl oyees, and/or interns of C ear Channel Defendants other than
t he personnel, enpl oyees, and/or interns of WHIY; and 4) post
fire policies and procedures for participation, sponsorship, and
pronotion of live entertai nnent events, the notions are denied.
The issue raised by Cear Channel’s Mdtion for Summary Judgnent
is WHIY's control over the planning and operation of the February
20, 2003, Great Wite concert at The Station.?* See [C ear
Channel ’ s] Menorandum in Support of their Mtion for Summary
Judgnent at 10-19.

Therefore, pursuant to paragraph 4 of Interim Scheduling
Order and Judge Lagueux’s decision in Gay v. Derderian, 389
F. Supp.2d 308 (D.R 1. 2005), Plaintiffs shall be permtted to
take the follow ng di scovery:

“ As to this particular discovery, the Court considered the
foll owi ng hypothetical. Assune that at the tinme of the fire Cear
Channel Broadcasting, Inc., had a witten policy that none of its
radio stations were to allow any of their enpl oyees to act as a master
of cerenopnies at a concert without first obtaining a witten agreenent
fromthe concert organi zers that the naster of cerenpnies had the
authority to stop or delay the performance if there was a dangerous or
hazardous situation. |f WHJY obtai ned such an agreenent, it would
clearly be relevant and nust be produced. However, if WHIY failed to
obtai n such an agreenent, the existence of this corporate policy on
the part of C ear Channel Broadcasting, Inc., is irrelevant to the
i ssue of whether WHIY exercised control over the planning and
operation of the concert at issue.

> Despite the breadth of the discovery sought by the G ay
Plaintiffs’ Mtion for Discovery, Plaintiffs acknow edge that the
material facts placed in issue by Cear Channel’'s Mtion for Summary
Judgnent are those “bearing on control, and right to control ...."
Affidavit of Counsel Pursuant to Fed. Rule Civ. P. 56(f) (Gay Doc.
#1433) 1 4.
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(1) Witten, docunentary, and deposition discovery
(i ncludi ng deposition discovery, pursuant to Fed. R Cv. P.
30(b)(6)) regarding any contracts, agreenments, letters of
under st andi ng, nenoranda of understanding (or simlar
docunent s) ** between WHIY, on the one hand, and any other person
or entity, on the other, relating to the February 20, 2003, G eat
Wiite concert at The Station (the “Concert”) and/or to any other
concert or live entertai nnent event at The Station during the
three years preceding the fire (collectively “the concerts”); '

(2) Witten, docunentary, and deposition discovery as to al
acts by WHIY (including its personnel, enployees, and/or interns)
in the planning of and/or preparation for the concerts,

i ncl udi ng:

a. Witten and docunentary discovery of the identity
of all WHIY personnel, enployees, and/or interns
who were involved in any acts taken in the
pl anni ng of and/or preparation for the concerts;

b. Witten and docunentary di scovery of any

contracts, agreenents, letters of understanding,
menor anda of understanding (or simlar docunents)

'* To the extent that any document incorporates by reference or
refers to another docunent, the other docunent nust al so be produced.

7 The Court includes this three year period after considering the
foll owi ng hypothetical. Assune that two years before the fire WHY
provi ded one of its enployees to serve as a naster of cerenpnies at a
concert at The Station and that enployee del ayed the start of the
concert for one hour because sone WHIY pronotional itens, which the
enpl oyee had been instructed to distribute before the concert began,
were late in arriving. The fact that the enpl oyee, who had been
engaged as a master of cerenonies, delayed the concert on this prior
occasion would be relevant in determining the authority of the master
of cerenonies on the night of the fire.
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bet ween WHIY and/or any of its personnel,

enpl oyees, and/or interns, on the one hand, and
any ot her person or entity, on the other,
regardi ng the concerts;

C. Witten and docunentary di scovery of any
comuni cati ons between or anong (i) any WHIY
personnel , enpl oyees, and/or interns, and/or (ii)
VWHIY (and/or any of its personnel, enployees,
and/or interns), on the one hand, and any ot her
person or entity, on the other, regarding the
concerts;

d. Deposition discovery, pursuant to Fed. R Cv. P.
30(b)(6), of WHIY as to its role in the planning
of and/or preparation for the concerts;

e. Deposition di scovery of any personnel, enployee,
and/or intern of WHIY as to his or her role in the
pl anni ng of and/or preparation for the concerts;
and

f. Deposition discovery of any other person or entity
wi th knowl edge as to the role of WHIY (i ncl udi ng
any of its personnel, enployees, and/or interns)
in the planning of and/or preparation for the
concerts, regarding the role of WHIY and/ or any of
its personnel, enployees, and/or interns in the
pl anni ng of and/or preparation for the concerts.

(3) Witten, docunentary, and deposition discovery as to
all acts by WHIY (including its personnel, enployees, and/or
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interns) while present at The Station nightclub on the date(s) of
t he concerts, including:

a. Witten and docunentary discovery of the identity
of all WHJY personnel, enployees, and/or interns
who were present at The Station on the date(s) of
t he concerts;

b. Witten and docunentary di scovery of any
agreenents, contracts, letters of understanding,
menor anda of agreenent (or simlar docunents)
bet ween WHIY and/or any of its personnel
enpl oyees, and/or interns, on the one hand, and
any other person or entity, on the other, relating
to the presence of anyone fromor on behal f of
WHJY at The Station on the date(s) of the
concerts;

C. Witten and docunentary di scovery of any
comuni cati ons between or anong (i) any WHJY
personnel, enployees, and/or interns, and/or (ii)
VWHJY (including any of its personnel, enployees,
and/or interns), on the one hand, and any ot her
person or entity, on the other, regarding the
presence and/or activities of WHIY personnel,
enpl oyees, and/or interns at The Station on the
date(s) of the concerts;

d. Deposition discovery, pursuant to Fed. R Cv. P.
30(b)(6), as to the presence of any of its
personnel , enpl oyees, and/or interns (including
the activities of sanme while present) at The
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Station on the date(s) of the concerts;

Deposition discovery of any personnel, enployee,
and/or intern of WHIY as to his or her activities
whil e present at The Station on the date(s) of the
concerts; and

Deposition discovery of any other person or entity
wi th knowl edge as to the activities of any WHIY
personnel , enpl oyees, and/or interns while such
personnel , enpl oyees, and/or interns of WHIY were
present at The Station on the night of the
concerts, regarding activities of WHIY and/ or any
of its personnel, enployees, and/or interns while
the sane were present at The Station on the
date(s) of the concerts.

(4) Witten, docunentary, and deposition discovery as to

the activities
of the Concert,

of M chael CGonsalves at The Station on the night
i ncl udi ng:

Witten and docunentary di scovery as to Gonsal ves
appearance at The Station on the night of the
Concert;

Witten and docunentary di scovery as to any
contracts and/ or agreenents between Gonsal ves and
any ot her person or entity in relation Gonsal ves’
activities at The Station on the night of the
Concert;

Witten and docunentary di scovery of any
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communi cati ons between Gonsal ves and any WH]Y
personnel , enpl oyees, and/or interns regarding
CGonsal ves’ activities at The Station on the night
of the Concert;

Witten and docunentary di scovery of any

conmuni cati ons between WHJY, on the one hand, and
any ot her person or entity, on the other hand,
regardi ng Gonsal ves’ activities at The Station on
the night of the Concert;

Deposition discovery, pursuant to Fed. R Cv. P.
30(b)(6), of WHIY regardi ng Gonsal ves’ activities
at The Station on the night of the Concert;

Deposition di scovery of any personnel, enployee,
and/or intern of WHIY regardi ng Gonsal ves’
activities at The Station on the night of the
Concert; and

Deposition discovery of any other person or entity
wi th know edge regardi ng Gonsal ves’ activities at
The Station on the night of the Concert.

Witten, docunentary, and deposition discovery as to

the on-stage activities (and preparations for those activities)

at The Station on the night of the Concert, as those activities

are described in Cear Channel’s Mtion for Summary Judgnent,

i ncl udi ng:

Witten and docunentary di scovery regarding al
persons identified in the Mtion for Summary
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Judgnent as appearing on stage during the course
of the evening and the activities of such persons
whi l e on stage;

b. Deposition discovery fromthe persons identified
i n Paragraph (5)a. above regardi ng on-stage
activities at The Station on the night of the
concert and their respective roles in those
activities.

F. Coordination and Control of D scovery
In order to avoid subjecting parties and persons to nmultiple
and repetitious requests for discovery, the Court hereby gives
notice that it intends to appoint a Plaintiffs’ D scovery
Commttee (the “Conmttee”). The mssion of the Conmttee wll
be to coordinate and consolidate di scovery requests relating to
t he pendi ng notions for summary judgnment so that, to the maxi num
extent possi bl e:
1) a party or person to whom such requests are directed
recei ves one consolidated request for production,
recei ves one consol i dated request for answers to
interrogatories, and is able to respond to such
consol i dated requests by sending the responses to a
central location where they will be forwarded to the
appropriate recipients;
2) parties and persons are deposed only once and not
subj ected to overly long and/or repetitious questioning;
3) depositions are noticed well in advance (e.g., at |east
21 days) at a suitable location which is able to
acconmodat e all counsel who are interested in
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attendi ng. '®

No request for discovery authorized by this Menorandum and
Order shall be propounded until it has been reviewed and approved
by the Conmittee. Al Plaintiffs’ attorneys interested in
serving on the Commttee shall submit a letter so stating to this
Magi strate Judge by July 27, 2007. The Court will conduct a
hearing relative to the m ssion, conposition, and operation of
the Commttee prior to its appointnment. Counsel may submt
suggestions prior to that hearing as to how the goals stated
above can best be achi eved.

So ordered.

ENTER:

/s/ David L. Martin

DAVID L. MARTIN

United States Magistrate Judge
July 13, 2007

8 Depending on availability, it may be possible to utilize
Courtroom C in the Pastore Building (or another courtroonm) for sone
depositions as to which many counsel express a desire to attend. The
Plaintiffs’ Discovery Commttee should contact the Clerk if it is
interested in pursuing this option.
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