UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

BRI AN PORTER
Pl aintiff,

v. : CA 05-411 T

CI TY OF PROVI DENCE MAYOR
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

On Cct ober 6, 2005, this Magistrate Judge entered an order
denying without prejudice Plaintiff’s application to proceed
w t hout prepaynent of fees. See Order Denying w thout Prejudice
Application to Proceed w thout Prepaynent of Fees (Docunent
(“Doc.”) #3) (“Order of 10/6/05"). The Order of 10/6/05 noted
that Plaintiff’s Application to Proceed w thout Prepaynent of
Fees and Affidavit (Doc. #2) (“Application”) was deficient in
several respects, see Order of 10/6/05 at 1, and directed
Plaintiff “to submt a signed application and affidavit in which
he answers all questions and provides supporting information
where requested,” id. at 1-2. Plaintiff failed to conply with
this directive.

Plaintiff’s nonconpliance cane to the attention of the Court
on August 15, 2006. On that date this Mgistrate Judge issued a
Show Cause Order (Doc. #5), directing Plaintiff to appear at 2:00
p.m on Septenber 5, 2006, and show cause why the matter should
not be dism ssed for |ack of prosecution.

A copy of the Show Cause Order was nmail ed on August 15,
2006, to Plaintiff at 25 Messina Street, Providence, Rhode Island
02908, the address which he provided to the Cerk when he filed
the instant action on Septenber 30, 2005, see Certificate of



Service attached to Conplaint; see also Cvil Cover Sheet. This
mail was returned to the Clerk with an attached sticker fromthe
U.S. Postal Service, dated August 19, 2006, which stated:

Return to Sender

Not Deliverabl e as Addressed

Unabl e to Forward
A copy of the envel ope bearing the above sticker is attached as
an exhibit to this Report and Reconmendati on.

Not surprisingly, given that the Show Cause O der was
returned by the Postal Service, Plaintiff did not appear at the
Sept enber 5, 2006, hearing. Although Plaintiff is proceeding pro
se, this status does not excuse himfromconplying with
procedural rules. See Instituto de Educaci on Universal Corp. V.
U.S. Dep't of Educ., 209 F.3d 18, 24 n.4 (1t Cr. 2000). 1In
this case, Plaintiff has failed for nore than ten nonths to
conply with the Order of 10/6/05, he has failed to keep the Oerk
informed of any change in his address as required by D strict of
Rhode Island Local Rule (“DRI LR’) Gen 205(d)(1),!' and he has
failed to show cause why the instant matter should not be

di sm ssed for lack of prosecution.? Each of these circunstances

! District of Rhode Island Local Rule (“DRI LR') Gen 205(d) (1)
provi des:

Every pro se litigant shall informthe Cerk in witing of
any change of nane, address, tel ephone nunber, and/or fax
nunber within ten (10) days of such change.

DRI LR Gen 205(d)(1).

2 Although the Show Cause Order sent to Plaintiff was returned,
pursuant to DRI LR Gen 205(d)(2) the Court may treat it as having been
del i ver ed:

Any notice sent to and any paper served on a pro se
litigant shall be deened delivered if sent to the nost
recent address or fax nunber provided by the litigant
pursuant to subsection (b) or (c) of this Rule.



provides a justifiable basis for dismssal. See Bachier-Otiz v.

Col on- Mendoza, 331 F.3d 193, 195 (1%t Gr. 2003)(stating that
sanction of dismssal for |lack of prosecution is appropriate

“when plaintiff’s m sconduct is serious, repeated, contunmacious,
extrenme, or otherw se inexcusable”); Young v. Gordon, 330 F.3d
76, 81 (1 Gir. 2003)(“[Clourts cannot function if litigants
may, With inpunity, disobey |awful orders.”)(quoting HVG Prop.

| nvestors, Inc. v. Parque Indus. Rio Canas, Inc., 847 F.2d 908,
916 (1%t Cir. 1988)); NEPSK, Inc. v. Town of Houlton, 283 F.3d 1
6 (1" Gr. 2002)(“Failure to follow a district court’s |ocal
rules is a proper ground for dismssal.”)(quoting CGhazali v.
Moran, 46 F.3d 52, 53 (9'" Cir. 1995)).

Accordingly, | find that this action should be dism ssed

because of Plaintiff’'s failure to conply with the Order of
10/6/05, his failure to conply with DRI LR Gen 205(d)(1), and his
failure to show cause on Septenber 5, 2006, why the matter should
not be dism ssed for |ack of prosecution. | so recomend.
Concl usi on

For the reasons stated above, | recommend that this action
be dism ssed. Any objections to this Report and Recomrendati on
nmust be specific and nust be filed with the Cerk of Court within
ten (10) days of its receipt. See Fed. R Cv. P. 72(b); DRI LR
Cv 72(d). Failure to file specific objections in a tinmely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val encia-Copete, 792 F.2d 4, 6 (1% Cr. 1986);
Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cr. 1980).

DRI LR Gen 205(d)(2).



DAVID L. MARTIN
United States Magi strate Judge
Sept enber 7, 2006



