UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOAN R. and her Parents,
MR and MRS. R,
Plaintiffs,

v. : CA 02- 282M

BARRI NGTON PUBLI C SCHOOLS
and t he RHODE | SLAND
DEPARTMENT OF EDUCATI ON,

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Magi strate Judge

This action is brought pursuant to the Individuals with

Di sabilities Education Act (“IDEA"), 20 U.S.C. 8§ 1400-1487,' and
the Regul ations of the Board of Regents for Elenentary and
Secondary Education Governing the Education of Children with
Disabilities 88 300.510, 300.512. See Conplaint Y 1, 8.
Plaintiffs seek judicial review of a decision by a hearing
of ficer, appointed by the Rhode |sland Departnent of Education
(“RIDE”), denying their request for reinbursenent of the
residential portion of the tuition which they paid for their
di sabled child to attend a private school in Vernont during the
2001- 2002 school year. Seeid. Y1

Before the court is Plaintiffs’ Mtion for Sunmary Judgment
and Request for Oral Argunent (“Mdtion for Sunmary Judgnent” or
“Motion”) (Docunent #11). The Town of Barrington (the “Town”)
has filed an objection to the Mdtion. See Town of Barrington's
ojection to Plaintiffs’ Mtion for Summary Judgnent

! The Individuals with Disabilities Education Act (“IDEA"), 20
U. S.C. 88 1400-1487, guarantees disabled children between the ages of
three and twenty-one, see id. 8§ 1412(a)(1)(A), access to a “free
appropriate public education [“FAPE’],” id.; see also id.
§ 1400(d)(1)(A).




(“Cbjection”) (Docunent #14). This matter has been referred to
me for prelimnary review, findings, and recomended di sposition
pursuant to 28 U.S.C. 8 636(b)(1)(B) and D.R 1. Local R 32(a).
For the reasons stated below, | recommend that the Mtion be
deni ed and that the decision of the hearing officer be affirned.
. Synopsis

In 1999 Joan R ’'s parents enrolled her at a private school
in Vernont and then sought rei nbursenent fromthe Town for the
cost of this placenment. The Town refused, and her parents
requested a due process hearing before RIDE. The dispute was
ultimately resolved by a settlenent agreenent pursuant to which
the parties agreed to share the cost of Joan’s placenent. The
Town agreed to pay Joan’s tuition, and her parents agreed to pay
her room and board. The agreenent covered Joan’ s sophonore and
junior years in high school (1999-2000 and 2000-2001).

After the settlenent agreenent expired in June 2001, both
parties continued to make paynents to the school in accordance
with the cost-sharing arrangenent stated therein. On Novenber
30, 2001, Joan’s parents requested anot her due process hearing,
seeking to have the Town pay the entire cost of Joan’s pl acenent
for her senior year (2001-2002). A hearing officer denied the
parents’ claim finding that they had failed to prove that Joan's
pl acenent at the school was necessary and also finding that there
was a contract inplied in fact between the parties to continue
wi th the previous cost-sharing arrangenent.

This court finds that although the hearing officer erred in
determ ning that Joan’s parents were required to prove that her
pl acenment was necessary, the hearing officer’s other reason for
denying their claim nanely that a contract inplied in fact
existed, is valid. Accordingly, Plaintiffs’ notion should be
deni ed, and the decision of the hearing officer should be
af firmed.



1. Facts and Travel

Plaintiff Joan R (“Joan,” “Joni,” or “Joanie”) was born on
Septenber 21, 1983. See Conplaint 8.  She was at all tines
here relevant a child with a disability within the neaning of 20
US C 8 1401(3). Seeid. 1 8. Joan and her parents, Plaintiffs
M. and Ms. R (“Joan’s parents” or “Parents”), reside in
Barrington, Rhode Island. See id. 1Y 2-3. Joan has a |ong
hi story of learning disabilities and social difficulties. See
id. § 8. She received special education services from Def endant
Barrington Public Schools (“Barrington”) from ki ndergarten
through fifth grade (Septenber 1989-June 1995). See id. T 9.
Her academi c difficulties became nore severe as she advanced in
grade level. See id. As aresult, she attended St. Andrew s
School (“St. Andrew s”), a private special education day school
| ocated in Barrington, fromthe sixth grade through the ninth
grade (Septenber 1995-June 1999). See id. Joan’s enrollnment at
St. Andrew s was the result of unilateral action taken by her
parents, but Barrington ultimately agreed to that placenment. See
id.
__ _Inthe fall of 1998, a dispute arose between Joan’s parents
and Barrington regarding her continued eligibility for special
education. See id. T 10. Barrington took the position that Joan
shoul d attend regul ar education classes at Barrington High
School. See Plaintiffs’ Statenment of Undi sputed Material Facts
in Support of Their Mtion for Summary Judgnent (“SUF") at 3.2

2 Plaintiffs’ Statenent of Undisputed Material Facts in Support
of Their Mdtion for Summary Judgnent (“SUF”) is in menorandum format,
and Plaintiffs’ undisputed facts are not nunbered. Defendant, Town of
Barrington's, 12.1(a)(2) Statenent of Mterial Facts Wich Creates a
CGenui ne Issue to be Litigated, although nmuch briefer than Plaintiffs’
SUF, is also in nenorandum format. For the guidance of counsel in the
future, facts set forth in a SUF shoul d be nunbered. Wile a few
di screte facts may be conbined within a single, nunbered paragraph, a
SUF whi ch does not contain any nunbered facts or paragraphs should be
avoi ded. Wen responding to a SUF, counsel shoul d address each of the
nunbered facts (or paragraphs) in the noving party’'s SUF and state
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Believing that their daughter still required special education
services, Joan’s parents searched for an appropriate program on
their omm. See Conplaint § 11. They enrolled Joan as a
residential student at the Pine R dge School ("“Pine Ridge” or
“the School”), a private school located in WIIliston, Vernont,
for the 1999-2000 school year and requested a due process hearing
before RIDE, pursuant to 20 U.S.C. 8§ 1415, in order to obtain a
determ nation of eligibility and rei nbursenment for the cost of
the Pine R dge placenent. See id.

This dispute was litigated before a hearing officer
appoi nted by RIDE (Joan R v. Barrington School District, Nos.
98-37, 99-37). See id. Joan’s parents wanted her to remain at
Pi ne Ri dge during the 2000-2001 school year, and this issue al so
becanme part of the hearing process. See Affidavit of Ms. R
(“Aff. of Ms. R”) ¥ 10. On August 3, 2000, Joan’s parents
reached an agreenent in principle with Barrington to settle their
di sputes as to both the 1999-2000 and 2000- 2001 school years.
See id. § 12. The agreenent was subsequently enbodied in a
Settl ement Agreenent and Consent Order (the “Settl enent
Agreenent”) which was signed by Joan’s parents on Septenber 8,
2000, and approved by the hearing officer on Septenber 11, 2000.
See Settlenent Agreenent at 4.3
__ _On Septenber 1, 2000, slightly less than one nonth after
t he agreenment had been reached in principle and approximately a
week before the Settl enent Agreement was signed by the parties,
Joan’ s parents sent M. Ralph Malafronte (“M. Ml afronte”),

pl ai nl y whether each fact (or paragraph) is disputed or not. Doing so
will greatly assist the court in determ ning what facts are actually
i n dispute.

2 The Settlenent Agreenment and Consent Order (“Settlenent
Agreement”) is attached to the Hearing O ficer’s Decision
(“Decision”). The Decision is appended as to the Conplaint as an
exhibit. The court cites to these docunents as Settl enent Agreenent,
Deci si on, and Conpl ai nt .



Barrington’s Superintendent of Schools, a one sentence letter,
stating that they were giving himnotice that they intended to
enroll Joan at Pine Ridge at public expense for school year 2000-
2001. See Transcript of 4/25/02 Hearing (“Tr.” of 4/25/02),
School Departnent (“Dept.”) Ex. 1 (Letter from Parents to M.
Mal af ronte of 9/1/00).% According to Ms. R, the Parents sent
this letter “just in case there was a glitch with the Consent
Order [Settlenent Agreenent] and it didn’t get signed,” Tr. of
4/ 25/ 02 at 49, so that they could still “go to hearing,” id. at
50, for the 2000-2001 school year, see id.

In the Settlenent Agreenent, the parties agreed, inter alia,
to share the cost of Joan’s programat Pine Ridge for the 1999-
2000 and 2000-2001 schools years. See Conplaint § 12.
Barrington agreed to pay the full anount of her tuition (i.e.,
the full cost of the day portion of her placenent), which was
approxi mately $30, 000 per year.®> See Settlenment Agreenent § 1
Joan’ s parents agreed to pay the room and board portion of her
pl acement whi ch was approxi mately $10, 000° per year. See id.
____The Settlenent Agreenent also provided, in the event of a
di spute regarding the appropriate placenent for Joan after June

* The record in this case consists of the transcript of the
adm ni strative hearing which took place over portions of three days:
March 15, April 5, and April 25, 2002. See SUF at 5 n.6. The Rhode
I sl and Departnent of Education (“RIDE") only filed the April 25, 2002,
transcript with the court. See id. Plaintiffs have subnitted copies
of the transcripts fromMrch 15 and April 5, 2002. See id.; see also
Affidavit of Ms. R (“Aff. of Ms. R"”), Exhibits (“Ex.”) A
(Transcript of 3/15/02 hearing) and B (Transcript of 4/5/2 hearing).
The court cites to these transcripts as “Tr. of 3/15/02,” “Tr. of
4/ 5/02,” and “Tr. of 4/25/02.”

® This approximtion is based on the fact that 2001-2002 tuition
cost was $31,400. See Tr. of 4/25/02, School Dept. Ex. 6 (Letter from
Ms. Blumto Ms. DeFanti of 5/15/01, Enclosure (Enrollment Agreenent)
at 1.

® This approximtion is based on the fact that the room and board
portion of Joan's placenent for the 2001-2002 school year was $10, 525
See Transcript of 3/15/02 hearing at 33.
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2001: that Pine Ridge would constitute her “placenent pending
appeal” within the neaning of 20 U.S.C. 8§ 1415(j) and applicable
regul ations; that the parties would share the cost of tuition,
room and board on the sane basis as they had for the 1999-2000
and 2000- 2001 school years; and that Joan’s parents retained the
right to seek full reinbursenment, through the hearing process, of
any anounts that they m ght pay in connection wth any such

pl acenment pendi ng appeal. See Settlenent Agreenent | 2.

On May 15, 2001, Pine Ri dge sent an enrollnment agreenent to
Barrington for the 2001-2002 school year. See Tr. of 4/25/02 at
111; i1d., School Dept. Ex. 6 (Letter fromM. Blumto M. DeFanti
of 5/15/01), Enclosure (“Enc.”) (Enrollnment Agreenent) at 1.

Thi s docunment indicated that the total cost of Joan’s tuition and
roomwas $41,900 and that the portion to be paid by Barrington
was $31,400. See id. Paynent was to be nmade in three
installments. See id. Barrington’s Director of Pupil Personnel
and Speci al Education, Anne DeFanti (“Ms. DeFanti”), signed the
enrol | ment agreenent on May 21, 2001, confirmng Barrington's
acceptance. See Tr. of 4/25/02 at 112, id.; School Dept. Ex. 6,
Enc. at 2.

On or about May 29, 2001, M. R wote a check for the first
install ment of the room and board portion of Joan’s placenent at
Pine R dge for 2001-2002 school year. See Tr. of 4/25/02 at 51.
The Parents nmade this paynent in order to secure Joan’s pl acenent
for the fall. See id. at 51-52. Although Ms. R testified at
the hearing that it was their position that Barrington was
responsi ble for the roomand board portion of Joan’s placenent,
they did not communicate this fact to Barrington, see id. at 52,
54, or to the School, see id. at 55-56, and they had the School
bill Barrington for the tuition portion of Joan’ s placenent, see
id. at 52, b55.

Barrington made a paynent of approximately $20,900 to Pine
Ri dge on or about July 3, 2002. See id. at 44; id., School
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Department (“School Dept.”) Ex. 6, Enc. at 1. This represented
both the first and second installnments of the anpbunt due for
Joan’s tuition for the 2001-2002 school year. See id.
Barrington did not advise the Parents of this paynment, but they
were notified of it by Pine Ridge. See Tr. of 4/25/02 at 44.
The Parents paid the second installnment of Joan’s room and board
($3,525) on or about August 4, 2002. See id. at 56.

On August 29, 2001, Ms. R delivered a letter to M.

Mal af ronte which stated that the Parents intended to continue to
enroll Joan at Pine Ridge at public expense for the 2001-2002
school year. See Tr. of 3/15/02 at 25; Tr. of 4/25/02 at 47, 56,
61-62; Tr. of 4/25/02, School Dept. Ex. 1. The letter was
identical to the letter which they had sent a year earlier to M.
Mal af ronte (except for the dates). See Tr. of 4/25/02 at 61-62.
Ms. R testified that the August 29, 2001, letter was sent

“[ b] ecause the regul ations state that you have to give a ten-day
notice before a child enters the placenent .... [Joan] was
starting school on Septenber 8", so August 29'" was ei ght days,

or just about ten days before she would have started the

pl acenent.” See id. at 56.

Around Septenber 19, 2001, Cheryl Usillo, a “diagnostic
prescriptive teacher,” id. at 115, enployed by Barrington,
contacted Pine R dge for the purpose of scheduling a neeting to
devel op an individualized education program (“IEP")7 for Joan.
See id.; see id., School Dept. Ex. 2 (Letter from M. DeFanti to
Ms. Easton of 10/1/01). This contact did not produce a response

" “The IEP is in brief a conprehensive statenent of the

educati onal needs of a handi capped child and the specially designed
instruction and rel ated services to be enployed to neet those needs.
[20 U.S.C. & 1401(11); 20 U.S.C. § 1414(d)(1)(A)]. The IEP is to be
devel oped jointly by a school official qualified in special education,
the child s teacher, the parents or guardi an, and, where appropriate,
the child.” Sch. Comm of Town of Burlington, Mass. v. Dep't of
Educ., 471 U S. 359, 368, 105 S. Ct. 1996, 2002, 85 L.Ed.2d 385 (1985).




fromPine Ridge. See Tr. of 4/25/02 at 116; id., School Dept.

Ex. 2. On Cctober 1, 2001, Ms. DeFanti sent a followup letter
to the School regarding the devel opnment of an IEP for Joan. See
Tr. of 4/25/02 at 116-17; see id., School Dept. Ex. 2. 1In her
letter, Ms. DeFanti suggested that the Parents, Pine Ridge, and
Barrington could participate in the devel opnent of the | EP by way
of a conference call. See id., School Dept. Ex. 2.

Pine Ridge did not respond directly to Ms. DeFanti’s letter,
but on Cctober 10, 2001, the Parents’ attorney, Eileen M Hagerty
(“Ms. Hagerty”), sent a letter to Barrington's attorney, David V.
Abbott (“M. Abbott”). See Tr. of 4/25/02 at 117; see id.,
School Dept. Ex. 3 (Letter from Ms. Hagerty to M. Abbott of
10/10/01). In her letter, Ms. Hagerty indicated that she and the
Parents had received a copy of Ms. DeFanti’s letter of Cctober 1
2001, (School Dept. Ex. 2) and noted that “it is a violation of
|aw for Barrington to schedule an | EP neeting w thout proper
notice to the parents and the student.” Tr. of 4/25/02, School
Dept. Ex. 3 at 1. After observing that Ms. DeFanti’s letter
seened to inply that Barrington intended to wite an | EP
continuing Joan’s placenent at Pine R dge, Ms. Hagerty stated
that Plaintiffs “would be willing to discuss the possibility of
wai ving the requirement of a neeting to develop the IEP.” 1d.

On Novenber 7, 2001, Ms. DeFanti wote to the Parents. See
Tr. of 4/25/02, School Dept. Ex. 4 (Letter from Ms. DeFanti to
Parents of 11/7/01). In this letter, M. DeFanti stated that
Barrington had | earned through the Parents’ attorney that they
objected to Barrington’s contacting Pine Ridge to set up an | EP
meeting. See id. M. DeFanti noted that Barrington had “a
responsibility and a right to work with Pine Ri dge to devel op an
|EP,” id., but that it was unable to conply with that
responsibility, see id. QObserving that the cooperation of
everyone was needed to develop an I EP for Joan and expressing a
desire to “nornmalize our relationship,” id., M. DeFanti
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requested that the Parents clarify whether they had consented to
Barrington contacting Pine Ridge directly for the purpose of
devel oping Joan’s IEP for the current school year, see id.

The Parents replied to Ms. DeFanti in a letter dated
Novenber 13, 2001, the contents of which are reproduced bel ow

We received your |letter of Novenber 7, 2001. We thought

our attorney had addressed the issue of the IEP in her

letter of October 17, 2001 to Barrington’s (your)
attorney.

Joan is currently in the stay-put year of the settl enent
agreenent between Barrington and ourselves. Wthin that
settlement agreement it specifically states that
Barrington will not wite an IEP for Joan. This clause
was put in at your request.

As you are no doubt aware, the | EP request nust include
the parents and student as participants in the
devel opnent process. We are surprised at your sudden
interest in Joan, and would consider an IEP witten for
Joan with Pine R dge School as the service provider. W
woul d expect the opportunity to participate in this |IEP
meeting wth our daughter, which recognizes Pine R dge
School as her placenment provided the proper procedure
under I DEA is foll owed.

Tr. of 4/25/02, School Dept. Ex. 5 (Letter from Parents to M.
DeFanti of 11/13/01). M. DeFanti received this letter on
Novenber 19, 2001. See Tr. of 4/25/02 at 118.

The next significant event occurred on Novenber 30, 2001,
when the Parents sent M. Ml afronte a request for a due process
hearing, seeking to have Barrington pay the room and board
portion of Joan’s placenent at Pine Ridge. See id. at 119;
Complaint T 16; Aff. of Ms. R, Ex. C (Letter fromParents to
M. Ml afronte of 11/30/01), Attachnent (“Att.”) (Request for
| mpartial Due Process Hearing). RIDE assigned Hearing Oficer
Arthur G Capaldi to the case, see Conplaint § 16, and he
conducted hearings in the matter on March 15, 2002, and April 5,
2002, see Tr. of 3/15/02 ; Tr. of 4/5/02. However, after a



contentious hearing on April 5, 2001, see Tr. of 4/5/02 at 13-22,
Hearing O ficer Capaldi recused hinself because M. R indicated
that the Parents had “sonme concerns,” id. at 22, about the nmanner
in which M. Capaldi was handling the case, see id. at 21-22.

RI DE then appointed Rita G M chael son to succeed M.
Capal di as hearing officer. See Conplaint T 19. She conducted
an evidentiary hearing on April 25, 2002, and issued her Decision
on or about May 24, 2002. See id. 119-20. M. M chael son
determ ned that the Town was not responsible for paynent of
Joan’s room and board at Pine Ridge for the 2001-2002 school
year. See Decision at 7; see also Conplaint § 20. She found
that the Parents had failed to prove that Pine Ri dge was the
necessary placenment. See Decision at 6. M. Mchael son al so
apparently found that there was an inplied in fact contract
between the parties for the 2001-2002 school year to share the
cost of the placenent as they had for the two previous years.

See id. at 4-7.

Joan’ s parents received the decision on May 25, 2002. See
Conplaint § 20. On June 24, 2002, Plaintiffs filed their
Compl ai nt (Docunent #1) in this court. Barrington on July 19,
2002, filed its answer (Docunent #5). The instant Motion for
Summary Judgnent (Document #11) was filed on Novenber 21, 2003.
Barrington's objection (Docunment #14) to the Mdtion was filed on
Decenber 4, 2003. A hearing was conducted on January 8, 2004,
and the court thereafter took the matter under advi senent.

I11. Standard of Revi ew
Al though a party in an | DEA appeal may nove for “summary

judgment,” the fact that a notion is so captioned does not mnean
that the court uses its normal summary judgnent standard of
review in which it exam nes whet her genui ne issues of materi al
fact exist. See Browell v. Lemahieu, 127 F. Supp.2d 1117, 1120
(D. Haw. 2000). Rather, the Act provides that, when an action is

brought in the District Court, the Court:
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(1) shall receive the records of the admnistrative
pr oceedi ngs;

(i1i) shall hear additional evidence at the request of
a party; and

(1i1) basing its decision on the preponderance of the
evi dence, shall grant such relief as the court
determnes i s appropriate.
20 U.S.C. A 8 1415(i)(2)(B)(i)-(iii) (2000); see also T.B. v.
Warwi ck Sch. Dep’t, No. Civ.A 01-122T, 2003 W. 22069432, at *6

(D.RI. June 6, 2003). “[T]he provision that a review ng court

base its decision on the ‘preponderance of the evidence is by no
means an invitation to the courts to substitute their own notions
of sound educational policy for those of the school authorities
which they review.” Bd. of Educ. of Hendrick Hudson Cent. Sch.
Dist. v. Rowey, 458 U.S. 176, 206, 102 S.C. 3034, 3051, 73

L. Ed. 2d 690 (1982). Due weight nust be given to the state

adm ni strative proceedings. See id.; Abrahanson v. Hershman, 701
F.2d 223, 230(1st Cr. 1983).

Al t hough the exact quantum of weight is subject to the
district judge's exercise of infornmed discretion, see
Hanpton [ Sch. Dist. v Dobrowol ski], 976 F.2d [48,] at 52
[1st Cir. 1992]; GD. v. Wstnoreland Sch. Dist., 930
F.2d 942, 946 (1st Cir. 1991), the judge is not at
liberty either to turn a blind eye to admnistrative
findings or to discard themw thout sound reason. See
Burlington [v. Dep’t of Educ.], 736 F.2d [773,] at 792
[(1st Cr. 1984), aff’'d, 471 U. S. 359, 105 S. C. 1996, 85
L. Ed. 2d 385 (1985)] (“The court, in recognition of the
expertise of the adm ni strative agency, nust consi der the
findings carefully and endeavor to respond to the hearing
of ficer’s resolution of each material issue.”). In the
end, the judicial function at the trial-court level is
“one of involved oversight,” Roland M [v. Concord Sch

Comm, 910 F.2d [983,] at 989 [1st Cir. 1990]; and in
the course of that oversight, the persuasiveness of a
particul ar adm nistrative finding, or the |ack thereof,
is likely to tell the tale.

Lenn v. Portland Sch. Conm, 998 F.2d 1083, 1087 (1t Cir. 1993).
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In short, “the | aw contenpl ates an internedi ate standard of
review on the trial-court |evel--a standard which, because it is
characterized by independence of judgnent, requires a nore
critical appraisal of the agency determ nation than clear-error
review entails, but which, nevertheless, falls well short of
conpl ete de novo review.” 1d. at 1086.

V. Discussion

Plaintiffs argue that both of the grounds stated by the
Hearing O ficer for denying Plaintiffs request for reinbursenent
are erroneous. See Menorandum of Law in Support of Plaintiffs’
Motion for Sunmary Judgnent (“Plaintiffs’ Mem”) at 7. The court
consi ders each ground separately.

A.  Lack of Placenent Evidence

As to the first ground, that Plaintiffs failed to present
evi dence that the residential placenent at Pine Ri dge was
necessary, see Decision at 6, Barrington agrees that this issue
was not in dispute, see Town of Barrington’s Menorandum of Law in
Support of Their Cbjection to Plaintiff’s Mtion for Summary
Judgnent (“Town’s Mem”) at 2. The Town’s concurrence is fully
war r ant ed.

In both witten and oral statenents, the Town’s attorney had
repeatedly stated that the Town was not contesting the
appropri ateness of the Pine Ridge residential placenent. See,
e.qg., Tr. of 3/15/02 at 13-14 (confirm ng that the Town i s not
contesting placenent), 37-38 (agreeing that the issue to be
decided is whether there was an inplied contract); Tr. of 4/25/02
at 11 (stating that “[p]lacenment in this case has never been an
issue ...."); Aff. of Ms. R, Ex. E (Letter from M. Mhoney to
M. Capaldi of 2/1/02) at 1 (“The issue of placenent of Joan is
not in issue.”). Based on these representations, Hearing Oficer
Capal di indicated that the hearing would involve only the single
| egal issue of inplied contract and woul d not involve factual
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i ssues such as the appropriateness of the Pine Ri dge placenent.
See Tr. of 3/15/02 at 16 (stating “the issue before [hin]”); id.
at 17 (“the town has just advised us that they do not have an

i ssue of placenent”); id. at 31 (stating that evaluations of Joan
were “not inportant to this hearing”); id. at 37 (“the question
of law that I’mgoing to have to answer is whether or not you
peopl e had an inplied contract ....").

Furthernore, the record indicates that the Parents were
prepared to present evidence regarding the appropriateness of
Joan’ s placenent. Dana Oswi ecki, a psychol ogi st who had
eval uated Joan during the sumer of 2001, was present at the
March 15, 2002, hearing and ready to testify. See Tr. of 3/15/02
at 14-17. However, Hearing O ficer Capaldi told the Parents that
“[1]f your witness could not shed any |ight on those issues [of
inplied contract], then | don’'t want to waste her tine, your
time, or the town’s tine.” 1d. at 16.

The court agrees with Plaintiffs that Ms. M chael son’s
rejection of the Parents’ reinbursement claimfor |ack of
evi dence on the issue of Pine R dge’ s appropriateness was
“surprising, unjust, and unfounded.” Plaintiffs’ Mem at 10.

The Parents were entitled to rely on the Town’s representations
and on the rulings of the first Hearing Oficer, M. Capaldi,
regarding the issue to be decided. See Ellis v. United States,
313 F. 3d 636, 646 (1t GCr. 2002)(“[A] |egal decision nade at one
stage of a civil or crimnal case constitutes the |aw of the case

t hroughout the pendency of the litigation.”)(quoting Flibotte v.

Pa. Truck Lines, Inc., 131 F.3d 21, 25 (1% Gr. 1997); UnumlLife
Ins. Co. of Am v. Cappello, 278 F. Supp.2d 228, 233 (D.R 1. 2003)
(hol ding that court was bound by prior determ nati on nade by

anot her district judge, who had accepted a magi strate judge’'s
report and recommendation, that a question of fact existed
regarding the effect of a rel ease).
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Accordingly, | find that the appropriateness of Joan’s
pl acenent at Pine Ridge was not at issue in the hearing below |
further find that Hearing O ficer Mchael son’s denial of the
Parents’ request for reinbursement for Joan’s room and board on
the ground that they had failed to prove that her placenent was
necessary is not supported by the evidence. Thus, the Decision
shoul d not be affirmed on this ground, and | so recommend.

B. Inplied Contract

The court now turns to the second reason for the denial of
the Parents’ request for reinbursenent, nanely that there was an
inplied contract between the parties to continue to share the
cost of Joan’s placenment at Pine R dge on the sanme basis as set
forth in the Settlement Agreenent. See Decision at 5-7.8

1. Law

The Rhode Island Suprene Court has explained the el enents of

a contract “inplied in fact” as foll ows:
A contract inplied in fact, ... or an inplied contract

in the proper sense, arises where the intention of the

parties is not expressed, but an agreenent in fact,

creating an obligation, isinpliedor presuned fromtheir

acts, or, as it has been otherw se stated, where there

are ci rcunst ances whi ch, according to the ordi nary course

of dealing and the comon understandi ng of nen, show a
mutual intent to contract.

It has been said that a contract inplied in fact nust
contain all the elenents of an expressed contract. So,
such a contract is dependent on nutual agreenent or
consent, and on the intention of the parties; and a
meeting of the mnds is required. A contract inpliedin

8 The court agrees with Plaintiffs’ assessnent that “although
[Hearing O ficer Mchaelson] did not state this conclusion of |aw
[that there was an inplied contract] in so many words, she apparently
found that a contract to continue the division of expenses set forth
in the Settlenment Agreenent covering the two precedi ng years shoul d be
inplied in fact for the 2001-2002 school year.” Menorandum of Law in
Support of Plaintiffs’ Mtion for Summary Judgnent (“Plaintiffs’

Mem”) at 7 (citing Decision at 5-7).
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fact is to every intent and purpose an agreenent between
the parties, and it cannot be found to exist unless a
contract status is shown. Such a contract does not arise
out of an inplied |egal duty or obligation, but out of
facts fromwhich consent may be inferred; there nust be
a mani festation of assent arising wholly or in part from
acts other than words, and a contract cannot be inplied
in fact where the facts are inconsistent with its
exi stence.

J. Koury Steel Erectors, Inc. of Mass. v. San-Vel Concrete Corp.
387 A . 2d 694, 697 (R I. 1978)(quoting Bailey v. Wst, 249 A 2d
414, 416 (R 1. 1969)(alteration in original)(internal quotation

mar ks om tted).

Thus, the essential elenents of an inplied contract are
nmut ual agreenent and an intent to prom se, but the agreenent and
the prom se have not been made in words and are inplied fromthe
facts. See Bailey v. Wst, 249 A 2d at 416. Miutual agreenent is
sonetines referred to as “nutual assent,” and an intent to

prom se is sonetines referred to as “an intent to contract.”
Kenney Mg. Co. v. Starkweather & Shepley, Inc., 643 A 2d 203,
209 (R 1. 1994)(finding no facts from which the court could
reasonably infer “nutual assent” on behalf of defendant or “an

intent to contract” on behalf of [plaintiff]); see also MIIs v.
Rhode |sland Hosp., 828 A 2d 526, 528 (R 1. 2003)(“In order to
establish an express or inplied contract a litigant nust prove

nmut ual assent or a ‘neeting of the m nds between the parties.’”)
(quoting J. Koury Steel Erectors, Inc. of Mass., 387 A 2d at
697); Bailey v. West, 249 A 2d at 417 (holding “that there never
exi sted between the parties an el enent essential to the

formul ation of any true contract, namely, an ‘intent to
contract’”).

“The di fference between an express contract and an inplied-
in-fact contract is sinply the manner by which the parties
express their nutual assent.” Marshall Contractors, Inc. V.
Brown Univ., 692 A 2d 665, 669 (R 1. 1997); see also A . T. Cross

15



Co. v. Royal Selangor(s) PTE, Ltd., 217 F.Supp.2d 229, 236
(D.R 1. 2002)(“Under Rhode Island law, an inplied-in-fact
contract differs froma ‘single clearly expressed witten

docunent’ in the way that the parties express their nutual
assent.”)(quoting Marshall Contractors, Inc., 692 A 2d at 669); A
& B Construction, Inc. v. Atlas Roofing & Skylight Co., 867

F. Supp. 100, 108 (D.RI. 1994)(“the sole difference is the
mani f estati on of assent by the parties”); J. Koury Steel

Erectors, Inc. of Mass. v. San-Vel Concrete Corp., 387 A 2d at
697 (noting that distinction between express and inplied contract

“is not based upon | egal effect but upon the way in which nutual
assent is manifested”).

Li ke express contracts, contracts inplied in fact require
the el ement of consideration to support them See Hayes v.
Plantations Steel Co., 438 A 2d 1091, 1094 (R 1. 1982).

[ C] onsi deration consists either in sonme right, interest,
or benefit accruing to one party or sone forbearance,

detri nent, or responsibility given, suf fered, or
undertaken by the other. Valid consideration furthernore
must be bargained for. It nust induce the return act or
prom se. To be wvalid, therefore, +the purported

consideration nust not have been delivered before a

prom se i s executed, that is, given without reference to

the prom se. Consideration is therefore a test of the

enforceability of executory prom ses, and has no | egal

effect when rendered in the past and apart from an

al | eged exchange in the present.
Id. (internal citations omtted).

2. Hearing Oficer’s Decision

In her Decision, Hearing Oficer Mchael son stated
Barrington's position “that the issue in this case is whether
there was an inplied in fact contract between the Parties for the
2001- 2002 school year, in spite of the fact [that] there was not
a witing that existed between them” Decision at 4. She took

cogni zance of Barrington’s argument that the conduct of the
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parties relative to the 2001-2002 school year acknow edged a
continuation of the agreenent that the Parents would pay the
residential cost of Joan’s placenent at Pine R dge and the Town
woul d pay the tuition cost. See Decision at 5. After reciting

t he agreenents contained in Paragraph 2 of the Settl enment
Agreenment (which would apply in the event of a dispute regarding
t he appropriate placenent for Joan after June 2001), see id., the
Hearing O ficer made several findings of fact relevant to the
issue of an inplied in fact contract:

Both the Parents and the Town acted in the sane way in
the Spring o[f] 2001 as they had in the past two years.
The Town paid tuition, the Parents sent in roomand Board
deposit. The Town signed an Agreenent with Pine Ridge to
pay the tuition. The Parents in August sent the sane
| etter they had the previous year, with the sane wordi ng,
inform ng the Town that they were sending their daughter
to Pine Ridge for the year 2001-2002.

When the Parents accepted |ess than the full expense of
Joan’s tuition, roomand board after inform ng the Town
that they were enrolling Joan at Pine R dge at public
expenses [sic], when all they got was tuition for the
years 1999-2000 and 2000-2001 and when they sent the
i dentical letter on August 29, 2001 that they had sent in
2000, the Town had every right to anticipate the letter
was asking the Town to do the sanme as they had done the
previ ous two years.

| ndeed, the conduct of the Parents throughout suggests
t hey recogni zed the paynent of residentia[]l services to
be their responsibility. Even the Pin[]e Ridge Schoo
understood the limted responsibility of the Parents as
evidenced by the Enrollnment Contract and acconpanying
letter (SD 6!%9).

® SD 6 is School Dept. Ex. 6 which is attached to the Tr. of
4/ 25/ 02.
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Al t hough Parents had numerous opportunities to seek
residential costs during 2001, they never hinted that the
Town was responsible for those costs until Novenber 30,
2001 when they filed for a Due Process Hearing.
Decision at 5-7.
3. Application of Law to Facts
a. Plaintiffs’ Argunments
1) Reservation of R ghts C ause
Plaintiffs argue that there was no agreenent between the
parties. See Plaintiffs’ Mem at 12-20. Anong the evidence
which Plaintiffs cite in support of this contention is the
reservation of rights provision in Paragraph 2 of the Settl enent
Agreenent. See id. at 15-16. Paragraph 2 is set forth bel ow
2. Barrington shall be under no obligation to
devel op an I EP for Joan specifying her placenment at Pine
Ri dge for the 2000- 2001 school year. The parties agree,
however, that in the event of a dispute regarding the
appropri ate placenent for Joan after June, 2001, the Pine
Ridge residential program shall <constitute Joan’s
pl acenent pendi ng appeal (otherw se known as her “stay
put” placenent), within the neaning of 20 U. S. C. 81415(j)
[and federal and state regulations]. The parties agree
to share the cost of tuition, room and board for any
such pl acenent pendi ng appeal on the sane basis as set
forth in Paragraph 1 of this Agreenent; provided,
however, that the Parents by so agreeing do not waive
their rights to seek full reinbursenment, through the

heari ng process, of any anounts that they may pay in
connection with any such placenent.

Settlenment Agreenent § 2 (bold added).

Plaintiffs also note that the Settlenment Agreenent provides
that it “may not be anended or nodified except by a witing
signed by all parties,” Plaintiffs Mem at 15 (quoting
Settlenment Agreenent § 8), and that the parties never executed
such a nodification, id. Thus, in Plaintiffs’ view, because the
Settl ement Agreenent explicitly reserved the Parents’ right to
seek rei nbursenent, “the hearing officer should not have inplied
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an agreenent by the parents to waive that right, in the absence
of equally clear evidence of their intent.” Plaintiffs’ Mem at
15. Plaintiffs cite Kenney Manufacturing Co. v. Starkweather &
Shepley, Inc., 643 A 2d 203, 208 (R 1. 1994), for the proposition
that silence does not constitute acceptance of a ternt® and
Marshall Contractors, Inc. v. Brown University, 692 A 2d 665, 669
n.3 (R1. 1997), which holds that where terns of an express
contract are clear, a court should not inply a different contract

i nvol ving the sane subject.? See Plaintiffs’ Mem at 15-16

It is clear that the reservation of rights applies only in
the event of a dispute about Joan’s pl acenent after June of
2001.*2 Plaintiffs’ argunent assunes that there was a dispute
bet ween the parties about Joan’s placenent for the 2001-2002
school year prior to Novenber 30, 2001, and that this dispute
triggered the Parents’ reservation of rights.*® However, there

1 Plaintiffs presumably base this proposition on the statenent in
Kenney that: “As a general rule, silence does not constitute
acceptance of an offer.” Kenney Mg. Co. v. Starkweather & Shepley,
Inc., 643 A .2d 203, 208 (R 1. 1994).

1 “[Where there is an express contract between the parties
referring to a subject matter, there can be no inplied contract
arising by inplication of |aw governing the sane subject nmatter.”
Marshall Contractors, Inc. v. Brown Univ., 692 A 2d 665, 669 n.3 (R I.
1997) .

2 The court bases this conclusion on the follow ng facts. First,
the entire discussion about post-June 2001 matters begins with the
second sentence of Paragraph 2. Logically, everything which foll ows
that sentence is subject to the statenment or condition expressed
therein. Second, grammatically, the reservation of rights clause
gualifies the first clause of the third sentence. A clause which is a
conmponent of one sentence does not nodify or limt a prior
i ndependent sentence. Lastly, the first clause, which the reservation
clause qualifies, specifically refers to “placenent pendi ng appeal .”
An “appeal” would only conme about if there were a dispute.

¥ To the extent that Plaintiffs may contend that the reservation
of rights clause applies regardl ess of whether there was a di spute as
to Joan’s placenent after June 2001, the court rejects that argunent.
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is virtually no evidence of a dispute between the parties
regardi ng Joan’ s placenment for 2001-2002.

Fromthe m ddle of May of 2001 to Novenber 30, 2001, both
parties continued to act and conduct thensel ves exactly as they
had during the previous two years relative to the cost of Joan’s
pl acenent. See Tr. of 4/25/02 at 50 (Ms. R testifying that
what the Parents did on August 29, 2001, “was the exact sane
t hi ng” which she had done on Septenber 1, 2000); id. at 61-62
(Ms. R agreeing that they “sent out the very sane letter,
verbatini in 2001 as they had in 2000); id. at 107-08 (Ms. R
acknow edgi ng that, other than the August 29, 2001, letter, there
was no communi cation fromthe Parents or their attorney to
Barri ngton which indicated that the cost-sharing practice which
had been followed for the two previous years woul d be changed);
id. at 108 (Ms. R admtting that there was comuni cation
bet ween the parties about matters other than the cost of Joan’'s
pl acenent); see also id. at 120 (Ms. DeFanti testifying that

ot her than the August 29, 2001, letter she did not receive a
request fromthe Parents or their attorney to pay the 2001-2002
residential bill at any time before Novenber 30, 2001); id. (M.
DeFanti testifying that she never received a request fromthe
Parents or their attorney in the sunmer of 2001, Septenber,

Cct ober, or Novenber to establish an IEP for their daughter); id.
at 123 (M. Ml afronte testifying that for 2001-2002 his state of
m nd was that Barrington would be responsible for the tuition
cost and the Parents woul d be responsible for the residenti al
cost).

This court finds that there was no di spute between the
parties regarding Joan’s placenent after June of 2001 until the
Parents’ Novenber 30, 2001, request for a due process hearing.
The Settl enment Agreenent contenplated that after Joan’s junior

See n. 12.
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year (2000-2001) either party could object to the placenent and
that if such objection occurred, the stay-put provision (and al so
the reservation of rights clause) of Paragraph 2 would be
triggered. The Parents recogni zed that both they and Barrington
could object to the placenent.! Neither side objected to Joan
remai ning at Pine Ridge, and they each continued to operate as if
the previously agreed-to cost-sharing arrangenent conti nued.
Thus, the reservation of rights clause does not bar a finding
that there was an inplied contract between the parties.
2) August 29, 2001, Letter

The court rejects Plaintiffs’ argunment that August 29, 2001,
letter to M. Ml afronte denonstrates the existence of a dispute
as of that date between the parties (or an intent not to
contract). See Plaintiffs™ Mem at 16. |[|f anything, the fact
that the notice was virtually identical to notice given the
previ ous year (at a tinme when the Parents and Barrington had
reached, but not yet executed an agreenent to resolve their
di sput e about Joan’s placenent at Pine R dge for the years 1999-
2000 and 2000-2001), would have strongly suggested to Barrington

4 At the March 15, 2002, hearing, the Parents made the foll ow ng
st at emrent s:

M. R: We had di scussions when the contract
[Settlement Agreement] was presented to us to be signed. W
asked, “Wiat happened beyond the two years covered by the
contract?” And the explanation given to us was that would be
the stay put year based on the contract. Either side could
object to the placenent but that was not covered by the
contract.

Ms. R: In the neantine, Joanie would stay there
while the objections were taking place. That was our
under st andi ng.

Tr. of 3/15/02 at 42 (bold added). As expl ai ned above, the court
finds that neither party objected to Joan's placenent or to the cost-
sharing arrangenment regarding that placenent until the Parents
Novenber 30, 2001, request for a due process hearing.
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that the Parents were satisfied with the then-existing cost-
sharing arrangenent. This court also attaches significance to
the fact that from August 29, 2001, to Novenber 30, 2001, when
communi cati ons were on-goi ng between the parties (and Plaintiffs’
attorney), neither the Parents nor their attorney ever nentioned
that they were seeking to have Barrington pay for Joan’s room and
Boar d. *°
3) Attenpt to Schedule an | EP

Plaintiffs posit that Barrington’s attenpt to schedul e an
| EP neeting in Septenber and Cctober of 2001 is “inconsistent
with the agreenent that Barrington seeks to inply.” Plaintiffs’
Mem at 18. According to Plaintiffs, “assum ng arguendo that the
parties had agreed to extend the terns of the Settl enent
Agreenent into a third year (which the parents vigorously deny),
there woul d be no need for Barrington to develop an I EP for 2001-
2002.” Plaintiffs m sapprehend Barrington’s position.
Barrington does not contend the Settl enent Agreenment was
extended. Rather, Barrington argues only that the parties agreed
to continue with the sanme cost-sharing arrangenent which they had
foll owed for the previous two years. Thus, Barrington’s effort
to schedule an I EP neeting is not inconsistent with the existence
of an inplied contract.

4) Novenber 30, 2001, Hearing Request

Plaintiffs also claimthat their Novenmber 30, 2001, request
for a due process hearing denonstrates that they did not believe
as of that date that any agreenent existed and that they did not

% The court strongly disagrees with Ms. R ’'s contention that the
August 29, 2001, letter “was [Barrington’s] opportunity to dispute the
pl acemrent and bring Joni back, if they had an I EP or not, and they
didn't choose to do that. Oobviously, they chose to pay.” Tr. of
4/ 25/ 02 at 57. As the Hearing Oficer found, see Decision at 6, 7,
Barrington had no reason to believe that the Parents were seeking
anyt hi ng beyond paynent of Joan’s tuition at Pine Ridge for the 2001-
2002 school year.
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intend to bear the cost of Joan’s room and board for 2001-2002.
See Plaintiffs Mem at 17. However, by Novenber 30, 2001, each
party had substantially perfornmed its share of the inplied
contract. Barrington had paid two thirds of Joan’s tuition and
the Parents had paid two thirds of Joan’s room and board. Mbore
inmportantly, by that late date, Barrington, in practical terns,
no | onger had the option of challenging Joan’s placenent at Pine
Ri dge because the school year would be virtually over by the tine
a decision was rendered. Thus, the court rejects Plaintiffs’
inmplicit argument that the Parents’ Novenber 30, 2001, request
for a due process hearing prevents a finding that they had, by
their actions, agreed to an inplied contract.
5) Parents’ |Intent

Plaintiffs assert “that Joan’s parents intended throughout
to assert their rights to rei nbursenent of her 2001-2002 room and
board fromBarrington.” Plaintiffs Mem at 16. It is true that
Ms. R testified that the August 29, 2001, letter reflected the
Parents’ intent that Joan be educated at the Pine Ri dge School
“at public expense ....” Tr. of 4/25/02 at 48; see also id. at

128 (stating that it was their expectation in filing the letter
that they would recover “all costs” for Pine Ridge). However,
the Hearing Oficer rejected, at least inplicitly, this
testinony. See Decision at 6 (“the Town had every right to
anticipate the [August 29, 2001] letter was asking the Town to do
the sane as they had done the previous two years”); id. at 7
(stating that “the conduct of the Parents throughout suggests

t hey recogni zed the paynent of residentia[]l services to be their
responsibility”); see also id. (“Parents had nunerous

opportunities to seek residential costs during 2001, [and] they
never hinted that the Town was responsi ble for these costs until
Novenber 30, 2001 when they filed for a Due Process Hearing.”).
This court has reviewed the record, and it finds, as
apparently Hearing O ficer Mchael son also found, that the
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testinmony of Ms. R is unpersuasive and unconvincing. In
several instances, her testinony is inplausible. The nost
glaring exanple of this is Ms. R’s contention that the purpose
of the second paragraph of the Parents’ Novenber 13, 2001,
letter® to Ms. DeFanti was to “rem nd” Barrington that it was
Barrington's responsibility to wite an | EP, see Tr. of 4/25/83
at 86; see also id. at 83, and her denial that the paragraph

reflected a belief (albeit erroneous) by the Parents that under
the Settl enent Agreenent Barrington would not participate in an
| EP for 2001-2002, see id. at 84-86. Both the wording of the
paragraph and its placenent within the letter weigh heavily
against Ms. R’s claimthat the purpose was to rem nd Barrington
of its responsibility to wite an IEP. No fair reading of this
| etter would convey the nessage which Ms. R ascribes to the
par agr aph.
Moreover, in the letter the Parents express “surprise[],”

id., School Dept. Ex. 5, at Barrington’s “sudden interest in Joan

.,” id. This expression of surprise is consistent with an
erroneous!’ belief by the Parents that the terns of the
Settl ement Agreenent had been extended to cover the 2001-2002
school. Earlier in the hearing, Ms. R admtted that “as of
early Novenber [the Parents] were working under the assunption
that Joan woul d not have an | EP because ... she was in a stay put
year;.;"'* |d. at 66. Thus, Ms. R’'s claimthat the second

'* The text of the Novenber 13, 2001, letter (School Dept. Ex. 5)
is set forth at p. 9 supra.

7 The court uses the word “erroneous” in the sense that the
Parents appear to have believed that the entire Settlenment Agreenent
(including the provision relieving Barrington of the responsibility of
preparing an | EP) had been extended as opposed to just the cost-
shari ng arrangenent.

8 Q So as of early Novenber you were working under the
assunption that Joan would not have an | EP, because,
as you put it in this [Novenber 13, 2001] letter
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par agr aph of their Novenber 13, 2001, letter was to “rem nd”
Barrington of its IEP obligation is inplausible.

Both M. and Ms. R initially clained that they had never
seen Ms. DeFanti’s letter to Ms. Easton of 10/1/01 (School Dept.
Ex. 2), see Tr. of 4/25/02 at 76 (M. R ); see also id. at 76, 86
(Ms. R). After being questioned as to how their attorney cane

to have a copy of the letter if the Parents had not received a
copy, see id. at 87-88, Ms. R theorized that Ms. Easton “nust
have faxed it,” id. at 87, to their attorney, see id. Ms. R
continued to maintain that she had not seen the letter and had
never requested a copy of it. See id. 87-88. \Wen asked why she
woul d take issue with the letter “if you didn’'t know what it
said,” id. at 88, Ms. R responded: “Wll, | knew what it said,
she read it to nme over the phone, but | had never seen the
letter,” id. Wen the Hearing Oficer pointed out that the

Cct ober 10, 2001, letter fromtheir attorney (School Dept. Ex. 3)
in fact stated that “The [Parents] and | requested and received a
copy of the letter this week from Pine Ri dge, after hearing about
it fromMs. Easton,” School Dept. Ex. 3; see also Tr. of 4/25/02
at 88, Ms. R continued to assert that “we didn’t receive it,”
id. at 91, pointing out that the letter from her attorney
indicated that the copy sent to M. and Ms. R was “w thout
enclosure,” id. at 90. However, later in the hearing, after
Barrington’s attorney noted that when the Parents clainmed in
their Novenber 13, 2001, letter (School Dept. Ex. 5) to have been
surprised by Barrington’s allegedly “sudden interest in Joan,”
id., School Dept. Ex. 5, the Parents had been in possession of
the letter from M. DeFanti for “at |east five weeks,” id. at 98,

it was your assunption, ma’am that she was in a stay put
year?

A That’'s right.
Tr. of 4/25/04 at 66-67.
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Ms. R equivocated. For the first tinme, she indicated that she

could not say “yes” or “no” as to whether the letter was in their
possession, see id. Barrington's attorney then asked Ms. R if
she woul d agree that the October 1, 2001, letter fromtheir
attorney (School Dept. Ex. 3) specifically stated that “the

[ Parents] and | requested and received a copy of the letter this
week from Pine Ridge after hearing about it from M. Easton,” id.
at 99. Ms. R ’'s responses are telling, and they are

repr oduced bel ow.

A Correct, and when she says us, a lot of tines
she’s representing us, and us can be an unbrella
term

Q She didn’t say us. [!She said [“!the [Parents] and
| requested.”

A Right. And we nay have it at honme. |It’s just, |
can’t, | just can't remenber.”

4/ 25/ 02 Tr. at 99 (bold added).?'®

Additionally, Ms. R’s explanation as to why they did not
request a due process hearing until Novenber 30, 2001, is not
persuasive. See id. at 102-06. Ms. R stated that Joan had
been seriously injured in a horseback riding incident on April 7,
2001, and cl ainmed that:

[Qur primary focus in Septenber and Cctober was getting
Joni set up at school, getting the proper chairs for her
to sit in, to setting up. | spent a lot of tine in
Vernont, setting up physical therapy appointnents,
getting a gym for her to work out at. That was our
primary focus. Unfortunately, at that point that was it.
So, by the tinme | cane hone and we could focus on

* Followi ng this exchange, Barrington's attorney questioned Ms.
R about why she and her husband objected to Ms. DeFanti contacting
Ms. Easton. See Tr. of 4/25/02 at 99-101. Ms. R ’'s responses are
not persuasive, and they suggest an inconsistent and contradictory
position by the Parents relative to the I EP, which detracts fromthe
overall credibility of Ms. R’s testinony. See id.
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education issues, it was around that time in Novenber and

we filed for the hearing.
Id. at 103-04. However, as the questions posed by Barrington’s
attorney denonstrated, Joan’s injury (and its after-effects) did
not prevent the Parents from sendi ng checks to Pine Ridge in My
and August of 2001 for Joan’s room and board, see id. at 104; it
did not prevent Ms. R fromdelivering the August 29, 2001,
letter to M. Malafronte, see id.;?° it did not prevent them from
responding to Ms. DeFanti’s letter of Cctober 1, 2001 (School

Dept. Ex. 2), see id. at 104-05; and it did not prevent them from
responding to Ms. DeFanti’s letter of Novenber 7, 2001 (School
Dept. Ex. 4), see id. at 105. After securing these adm ssions,

Barrington’s attorney posed the question again:
Q So, ny question again is, why is it in Septenber
and August and Novenber you didn’t request the due
process hearing?

Because the year hadn’'t conme up yet.

What year?

A This year. She has to start school in order for
there to be --

Q Wel |, had she started school on Septenber 10th?

A About the 8th.

Q Had she started school on Septenber 10th?

A | believe so. | think they start on |ike a
Wednesday.

Q Had she started school on October 1st?

A Yes.

20 In the transcript, Barrington's attorney refers to Ms. R
“sending out the ten-day letter on or about Septenber 1st,” Tr. of
4/ 25/ 02 at 104,” but it is clear fromthe context that he is referring
to Ms. R’'s delivery of the August 29, 2001, letter to M.
Mal af r ont e.
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Q Had she started school on Novenber 1st?
Yes.
Q So, again, | ask you, why is it that in Septenber

and Cctober and through all of Novenber you didn't
request the hearing then?

A For the reasons |’ve explained, and plus I didn't
want any nore stress. | needed to get her
strai ghtened out before | had the stress of a
hearing. | nean --

HEARI NG OFFI CER M CHAELSON: Let’'s take that as an
answer .

A Yes. | don’t know what else | can say.

Tr. of 4/25/04 at 105-06.

A further exanple of the unpersuasiveness of Ms. R’'s
testimony was her insistence that the reason she and her husband
did not want Barrington to contact Pine Ri dge was because Joan
was ei ghteen, see id. at 143, and that Ms. DeFanti shoul d have
known that this was the basis for their objection even though it
was not stated explicitly their letter to her of Novenber 13,
2001 (School Dept. Ex. 5):

Q Let’s be specific then, not theoretical. Between

Cct ober 1st and Novenmber 13th, when you wote to Ms.
DeFanti, did you verbally or in witing ever
contact, or did soneone on your behal f, Barrington
and say to them you have our consent to

communi cate with Pine Ri dge about the education of
our daughter Joan?

No, we did not.

Q And that’s because you didn't want themto, isn't
it?

OCh, because Joan is 18.

Q So you're telling us that you weren't deferring
to your daughter’s decision in that regard?
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She shoul d have been part of that deci sion.

Q So now what you're telling us is, the reason that
you didn’t allow Barrington to comruni cate —-

| don’t think we did.

Q -- With Pine Ridge is because, in addition to
you, when she becane 18, Joan needed to be in
t he equati on?

Absol ut el y, absol utely.

Q So why is it on Novenber 13th, when you wote the
letter to Ms. DeFanti, you didn’t tell her that?

A Because she shoul d have known that.

Q Ch, she should have known that she was 187

A That’s right. Her birth date is on everyt hing.

Tr. of 4/25/02 at 142-43.72

21 Also detracting fromMs. R’s credibility is her obvious
anti pathy towards Barrington’s counsel. She denonstrated this
hostility alnost imrediately after being sworn at the April 5, 2002,
heari ng:

Q Ms. [R], your daughter Joan was born Septenber 21
1983, is that correct?

That’'s correct.

Q So this past Septenber she becane what, nineteen years
ol d?
A No.

No. How old is she?
A Figure it out, -- eighteen.
[Hearing Officer]: No. Wit a mnute.

A But, he asked nme a question. | answered no. No,
she’ s not.

MR. CAPALDI: When he asked you how ol d she was,
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In sum this court finds that the Hearing Officer’s inplicit
determnation to reject Ms. R’s testinony, at least to the
extent that her testinony is inconsistent with a finding that the
Parents agreed to an extension of the financial arrangenent which
had existed with Barrington for the previous two years and that
they intended to contract with Barrington in that regard, is

and you said, you figure it out.
Do you know her age?

A She’ s ei ght een.
Q VWhat is conpletely true?
A That’ s already been gone over. | don't feel that |

want to answer that at this point.
What is conpletely true?

A It’s inlitigation right now in Federal Court. So
don’t feel that | should have to answer that question.

MR CAPALDI: Ma' am | nake those deci si ons,
whet her you have to answer or not. You can’t meke that
deci sion for yourself.

A Well, considering it is in litigation, | don't fee
that | should have to answer.

MR, CAPALDI: M am litigation has nothing to do
with this hearing --

A --well, it does.

MR. CAPALDI: M am litigation has nothing to do
with this hearing.

You’ re under oath. Do you refuse to answer the
guestion?

A | refuse to answer, because of the fact that we are in
litigation, because of the placenment issue that happened
three to four years ago, yes.

Tr. of 4/5/02 at 2-4.
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per suasi ve and warranted by the record. Even on the basis of a
cold record, the court has little difficulty reaching this
conclusion. Thus, the court finds that, notw thstanding Ms.
R ’'s testinony to the contrary, the Parents intended to be bound
to a continuation of the existing cost-sharing arrangenent.
6) Consideration

Plaintiffs claimthat “there is no evidence of consideration
for any putative agreenent.” Plaintiffs’” Mem at 19. The court
di sagrees. Wen in May of 2001 the Settl enment Agreenent was
nearing its expiration, Barrington could have sought to change
Joan’ s placenent for the 2001-2002 school year. It could have
taken the position that Barrington was able to educate Joan in
her home town and requested a due process hearing to have the
matter determ ned. While such action would have doubtl ess
triggered the stay-put provision of the Settlenent Agreenent,
requiring Barrington to make the tuition paynents to Pine Ridge,
there was a reasonabl e prospect that the natter woul d be resol ved
before Barrington had to pay Joan’s tuition for the entire year.

Thus, the consideration which the Parents received from
Barrington was twofold. Barrington forbore seeking to change
Joan’ s placenent for the 2001-2002 school year, and it made
tuition paynments which the Town was not obligated to make unl ess
there was a dispute as to her placenent. The court has already
determ ned that there was no dispute as to Joan’s placenent prior
to Novenber 30, 2001. See Discussion part IV.B.3.a.1) supra at
20; cf. Hayes v. Plantations Steel Co., 438 A 2d 1091, 1094 (R I
1982) (“[ Clonsi deration consists either in sone right, interest,

or benefit accruing to one party or sone forbearance, detrinent,
or responsibility given, suffered, or undertaken by the
ot her.”) (bol d added).

The consi deration which Barrington recei ved was that
Plaintiffs did not seek (between the m ddle of May 2001 and
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Novenber 29, 2001) to have Barrington pay for the entire cost of
Joan’ s placenent at Pine Ridge for her senior year. The Parents
al so could have sought to place Joan at an even nore costly
private school for her senior year and to have Barrington pay the
entire cost of the new placenent. Wile such a nove would al so
surely have triggered an objection fromBarrington and acti vated
the stay put provision of the Settlenment Agreenent, the fact
remains that the Parents were free under the terns of the
Settlement Agreenent to do so. Their forbearance from doing so
al so constitutes valid consideration for the inplied contract
bet ween the parti es.

The court rejects Plaintiffs’ contention that “[b]oth
parties, in making the paynents that they nade to Pine Ridge for
2001- 2002, were just carrying out the ‘stay-put’ provisions of
the previous Settlenent Agreenent, not entering into any new
contract.” Plaintiffs Mem at 109. As previously expl ai ned,
neither party was obligated by the Settlenment Agreenent to nmake
any paynents to Pine Ridge unless there was a dispute as to
Joan’ s placenent, and the court has found that there was no
di spute. See Discussion part IV.B.3.a.1) supra at 20.

The court also finds that the requirenent that consideration
“must be bargained for” is satisfied. Hayes v. Plantations Steel
Co., 438 A .2d 1091, 1094 (R 1. 1982). Barrington would not have
forborne seeking to change Joan’s placenent and it would not have

made the tuition paynments if it did not believe that it was
receiving in exchange the Parents’ agreenent to continue with the
exi sting cost-sharing arrangenent. As previously expl ai ned,
Barrington was under no obligation to make the tuition paynent in
July of 2001. Therefore, Barrington would not have paid two-
thirds of Joan’s tuition at that tinme except for the requirenent
of the inplied contract. See Tr. of 4/25/02 at 123-24 (M.
Mal af ronte testifying that Barrington was “required by Pine R dge
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to pay two-thirds of the tuition costs prior to the fall”).

The Parents were aware that Barrington had paid two-thirds
of the tuition, see Tr. of 4/25/02 at 57, 60, and they were
obviously aware that Barrington was not seeking to change Joan’s
pl acenent for the 2001-2002 school year, see id. at 57, 58. It
is reasonable to conclude that the Parents acted as they did in
order to induce Barrington: 1) not to seek to change Joan’'s
pl acenment and 2) to continue to pay Joan’s tuition at Pine R dge.
The follow ng facts support this conclusion. The Parents
directed Pine Ridge to bill Barrington for the tuition, but did
not direct Pine Ridge to bill Barrington for the room and board.
See id. at 52, 55. The Parents accepted, at |east until Novenber
30, 2001, Barrington paying only the tuition portion of the
pl acenent. See id. at 55-56. The Parents did not explicitly
notify Barrington until Novenber 30, 2001, that they wanted the
Town to pay the entire cost of Joan’s placenent, at which point
it was too late, in practical terns, for Barrington to seek to
have Joan educated in Barrington. Based on all of the foregoing
facts, the court concludes that the consideration was “bargai ned
for.” Hayes v. Plantations Steel Co., 438 A 2d 1091, 1094 (R I
1982) .

b. Finding Re Mutual Assent
The court finds that the parties nmutually agreed to a
continuation of the existing cost-sharing relationship regarding
Joan’ s placenent at Pine Ridge. The evidence of “nutual assent
or a ‘nmeeting of the mnds,”” MIIs v. Rhode |Island Hosp., 828
A. 2d 526, 528 (R 1. 2003), is found in the fact that neither
party sought to change Joan’s placenent at Pine Ri dge after June

2001 or the financial arrangenents for that placenent. It is
al so found in the fact that the parties continued to nmake their
respective paynents to Pine Ridge. These actions denonstrate
that the parties desired that the existing cost-sharing

33



arrangenment for placenent continue on the sanme basis as it had
during the previous two years. Thus, the parties’ conduct and

t heir conmuni cati ons (which denonstrate that no dispute existed
regardi ng the continuation of the cost-sharing arrangenent prior
to Novenber 30, 2001) “evidence[] mnmutual agreenent with regard to
the material terms,” A T. Coss Co. v. Royal Sel angor(s) PTE
Ltd., 217 F. Supp.2d 229, 236 (D.R 1. 2002) (quoting Marshall
Contractors, Inc. v. Brown Univ., 692 A 2d 665, 669 (R 1. 1997)),
of a contract inplied in fact.

c. Finding Re Intent to Contract

The court finds that there was an intent to contract by both
parties. Barrington’s intent is denonstrated by the foll ow ng
facts. It did not seek to change Joan’s placenent or the
exi sting financial arrangenent between the parties regarding
that placenent. It included in its 2001-2002 school year budget
the tuition for Joan’s placenent at Pine Ridge. See Tr. of
4/ 25/ 02 at 124. Barrington nmade the paynents in response to the
statenent which it received fromPine Ri dge (School Dept. Ex. 6
Enc.). That statenent was sent to Barrington at the direction of
the Parents. See Tr. of 4/25/02 at 52 (“We had the school bil
them”). Both Ms. DeFanti and M. Ml afronte testified to their
under standing that Barrington and the Parents woul d share the
cost of Joan’s placenment for 2001-2002 on the sane basis as the
previous years. See id. at 111-12 (Ms. DeFanti’s testinony); id.
at 123 (M. Ml afronte’s testinony).

The Parents’ intent to contract is denonstrated by the
following facts. The Parents had Pine Ridge bill Barrington for
Joan’s tuition, but not for her roomand board. See id. at 52.
They knew it was their responsibility (and not the School’s) to
notify Barrington that the Town should pay Joan’s room and board.
See id. at 55-56. The Parents knew as of Septenber 1, 2001, that
Barrington had paid two-thirds of Joan’s tuition at Pine Ridge,
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see id. at 57, but they did not clearly communicate to Barrington
until three nonths later their contention that Barrington was
obligated to pay the entire cost of Joan’s placenent, see id. at
62, 106-08. In sum “there are circunstances which, according to
the ordinary course of dealing and the conmon under st andi ng of
men, show a nmutual intent to contract.” J. Koury Steel Erectors,
Inc. of Mass. v. San-Vel Concrete Corp., 387 A 2d 694, 697 (R I
1978) (quoting Bailey v. West, 249 A 2d 414, 416 (R 1. 1969)
(internal quotation marks omtted).

The court also finds that the parties had a “sinultaneous
mutual intention to be bound,” A . T. Cross Co. v. Royal
Sel angor(s) PTE, Ltd., 217 F.2d Supp.2d 229, 236 (D.R 1. 2002)
(quoting Marshall Contractors, Inc. v. Brown Univ., 692 A 2d 665,
669 (R 1. 1997)), during the period between m d-May 2001 and
Novenber 29, 2001. It is unnecessary to determi ne a precise

starting date for this period. The court is satisfied that
certainly as of July, when both parties nmade paynents to Pine
Ri dge, that sinultaneous nutual intent to contract existed.

C. Summary

For the reasons stated in Part IV. A, | find that the
Hearing O ficer’s conclusion that the Parents failed to prove
that Joan’s placenent at Pine Ri dge was necessary during the
2001- 2002 school year is not a valid reason for denying their
request for reinbursenent of the cost of Joan’s room and board
for that year. Therefore, the Decision may not be affirmed on
t hat ground.

For the reasons stated in Part IV. B., | find that the
Hearing O ficer’s conclusion that an contract inplied in fact
exi sted between the parties was correct. The parties agreed to
continue Joan’s placenent at Pine Ridge on the basis of the sane
costing sharing arrangenent as had been in effect during the
previous two years. Accordingly, the Decision of the Hearing
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O ficer should be affirnmed on that ground, and | so recomend.
V. Concl usi on

For the reasons stated above, | recommend that Plaintiffs’
Motion for Sunmary Judgnent be denied and that the Decision of
the Hearing O ficer be affirned. Any objections to this Report
and Recomrendati on nust be specific and nmust be filed with the
Clerk of Court within ten (10) days of its receipt. See Fed. R
Cv. P. 72(b); D.R1. Local R 32. Failure to file specific
objections in a tinmely manner constitutes waiver of the right to
review by the district court and of the right to appeal the
district court’s decision. See United States v. Val enci a- Copet e,
792 F.2d 4, 6 (1t Cr. 1986); Park Mtor Mart, Inc. v. Ford
Motor Co., 616 F.2d 603, 605 (1t Cir. 1980).

David L. Martin
United States Magi strate Judge
Cct ober 20, 2004
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