UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ROSEZOLA SELLERS
Pl ai ntiff,

v. : CA 05-381 S

UNI TED STATES DEPARTNENT
OF DEFENSE AND SECRETARY OF
OF THE DEPARTMENT OF DEFENSE
ROBERT M GATES, *

Def endant s.

MVEMORANDUM AND ORDER
DENYI NG PLAI NTI FF" S
MOTI ONS TO AMEND AND TO COWVPEL

Before the Court are three notions filed by Plaintiff
Rosezola Sellers (“Plaintiff”):

1. Plaintiff’s Second Anended Mdtion to Anend Conpl ai nt
(Docunent (“Doc.”) #22) (“Mdtion to Arend”);

2. Plaintiff’s Motion to Conpel Mre Responsive Answers to
Interrogatories (Doc. #20) (“Mdtion to Conpel Further Answers”);
and

3. Plaintiff’s Motion to Conpel Mre Responsive Answers to
Docunment Requests (Doc. #21) (“Mdtion to Conpel Further
Docunments”) .

The Court refers to the second and third notions
collectively as the “Mdtions to Conpel.” A hearing was held on

! Pursuant to Fed. R Civ. P. 25(d)(1), Robert M Gates is
substituted for Donald Runsfeld as a Defendant in this action. See
Fed. R Gv. P. 25(d)(1) (“When a public officer is a party to an
action in his official capacity and during its pendency dies, resigns,
or otherwi se ceases to hold office, the action does not abate and the
of ficer’s successor is autonmatically substituted as a party.
Proceedi ngs followi ng the substitution shall be in the name of the
substituted party ....").



Novenber 2, 2007.
Fact s

This is an enpl oynent discrimnation case. Plaintiff, a
bl ack fermale, alleges that she was subjected to harassnent and
di scrim nation based on her race while enployed at the Navy
comm ssary in Newport, Rhode Island. See First Amended Conpl ai nt
(Doc. #2) 91 8-9, 11. She filed her Conplaint in this Court on
Septenber 2, 2005. See Docket. Approximately four nonths |ater,
on or about Decenber 1, 2005, Plaintiff was notified that she was
being term nated from her enploynent. See Defendants’ Response
in Opposition to Plaintiff’s Second Amended Motion to Amend
Conpl ai nt (Doc. #23) (“Defendants’ Response Re Mdtion to Anend”),
Exhibit (“Ex.”) 1 (Declaration of Raynond P. Andrade) (*Andrade
Decl.”), Ex. 1J (Notice of Renobval Menorandun) at 1.

After Defendants were served with the Conplaint (Doc. #1) on
or about January 8, 2006, their counsel? advised Plaintiff’s
counsel that Plaintiff’'s clainms pursuant to 42 U S.C. § 1981
(Counts 1V, V, and VI of the Conplaint) could not be brought
agai nst Defendants. See Tape of 11/2/07 Hearing; see also
Affiliated Prof’l Home Health Care Agency v. Shalala, 164 F.3d
282, 286 (5'" Cir. 1999)(“suits against the United States brought
under the civil rights statutes are barred by sovereign

immunity”). Counsel apparently agreed that Plaintiff would file
an anmended conplaint, elimnating the § 1981 clains, and that
Def endant woul d answer the anmended conplaint. See Tape of
11/ 2/ 07 Heari ng.

On January 25, 2006, Plaintiff filed her First Amended

2 Def endants have been represented in this action by three
Assistant United States Attorneys (“AUSAs”): Robin E. Feder (“AUSA
Feder”), Mchael P. lannotti (“AUSA lannotti”), and Ly T. Nguyen
(“AUSA Nguyen”). The Court refers to themin sone instances,
respectively, as Defendants’ first counsel, second counsel, and third
counsel .



Conpl ai nt (Doc. #2) (“Amended Conplaint”). See Docket. A
Stipulation (Doc. #3) was filed the next day, giving Defendants
sixty days fromthe date they were served with the Anended
Complaint to file their answer. See Docket. Defendants filed
their Answer (Doc. #4) on March 24, 2006. See id.

A Rule 16 Conference was held on April 27, 2006. See id.

At the conference, counsel advised District Judge WIliamE.
Smith that there had been sone di scussion regarding the
possibility of a settlenment which involved restoration of
Plaintiff's enploynent. See Tape of 11/2/07 Hearing.® Follow ng
the conference, Judge Smth issued a pretrial order staying
factual discovery, except for disclosures pursuant to Fed. R

Cv. P. 26, until June 12, 2006. See Pretrial Order (Doc. #5) at
1. The order further stated that discovery would cl ose by

Cct ober 12, 2006. See id.

A settlenment conference before Senior Mgistrate Judge
Robert W Lovegreen was schedul ed for June of 2006, but the
daughter of Defendants’ first counsel underwent energency surgery
in that nonth, and the conference was reschedul ed for Septenber.
See Joint Motion to Arend the Pre-Trial Order (Doc. #6) ("Joint
Motion”) at 1. On Septenber 19, 2006, Judge Lovegreen conducted
the settlenment conference, but no settlenent was reached. See
id. On the sane date, the parties filed a joint notion to anmend
the Pretrial Order by extending the date for conpletion of
di scovery to March 1, 2007, and adjusting the other deadlines
accordingly. See id. at 2. In support of their notion, counsel
stated that they had spent their tinme working toward a resol ution
of the case, rather than on discovery, and that they expected to
conpl ete discovery by the requested date of March 1, 2007. See
id. at 1-2. The Joint Mdtion was granted two days |ater by Judge

8 Plaintiff’s counsel made this representation, and the Court
accepts it for purposes of this Menorandum and Order.
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Smth, and the Pretrial Order deadlines were reset as counsel had
requested. See Docket.

Def endant s propounded interrogatories and a request for
production of docunents to Plaintiff on Septenber 18, 2006. See
Motion for Order Conpelling Answers to Interrogatories and the
Production of Docunents (Doc. #8) (“Defendants’ Mdtion to
Conmpel ") at 1. Defendants’ first counsel agreed to extend the
time for Plaintiff to respond to these discovery requests to
Novenber 18, 2006. See id., Ex. C (Certification). Wen
Plaintiff had not served her responses by Novenber 30, 2006,

Def endants’ second counsel attenpted to contact Plaintiff’s
counsel telephonically regarding the overdue responses. See id.
After receiving no response, Defendants’ second counsel filed

Def endants’ Modtion to Conpel on Decenber 5, 2006, and this notion
was granted on Decenber 27, 2006. See Docket. According to
Plaintiff, she served her responses to Defendants’ discovery
requests on or about February 13, 2007.¢ See Tape of 11/2/07
Hear i ng.

On January 22, 2007, Plaintiff filed an assented to notion
to extend the discovery period, requesting that the date for
cl ose of discovery be extended from March 1, 2007, to April 2,
2007, and that the other deadlines be adjusted accordingly.

See Assented to Mdtion to Extend Di scovery Period (Doc. #9)
(“Assented to Motion”). The Assented to Mdtion was granted, and
the dates were advanced as requested. See Docket. Plaintiff
propounded her first set of interrogatories and first request for
production of docunents to Defendants on February 20, 2007. See
Def endants’ Response in Qpposition to Plaintiff’s Mditions to

* Defendants state that they received Plaintiff’s responses to
their discovery requests on February 21, 2007. See Modtion for
Extension of Tine to Conplete Discovery (Doc. #10) (“Mdtion for
Ext ensi on”) .



Conpel More Responsive Answers to Interrogatories and Docunent
Requests (Doc. #26) (“Defendants’ Response Re Mdtion to Conpel”),
Ex. 1 (Plaintiff’s First Set of Interrogatories to Defendants) at
11; id., Ex. 2 (Plaintiff’s First Request for Production of
Docunents) at 14.

Def endants noved on March 14, 2007, for a further extension
of the time to conplete discovery. See Mtion for Extension of
Time to Conplete Discovery (Doc. #10) (“Mdtion for Extension”).
The Motion for Extension noted, inter alia, that there had been a
change in Defendants’ counsel in md-Novenber 2006, that
Def endants’ Mbdtion to Conpel had been granted in Decenber, and
that Plaintiff had conplied with the resulting Court order on
February 21, 2007. See Mdttion for Extension at 1. Defendants
asked that the discovery deadline be extended to August 15, 2007.
See id. at 3. Judge Smth granted this request in a text order
i ssued on March 20, 2007, which also adjusted the other deadlines
accordingly. See Docket. O particular inportance to the
determ nation of the instant Mtions, the text order also stated
t hat “NO FURTHER EXTENSI ONS W LL BE GRANTED.” 1d.

Def endant hand-delivered its responses to Plaintiff’s
interrogatories and request for production of docunments on Apri
11, 2007. See Defendants’ Response Re Motion to Amend, Ex. 2
(Defendant’s [sic] Responses to Plaintiff's First Set of
Interrogatories) at 32; Defendants’ Response Re Mdtion to Conpel,
Ex. 4 (Defendant’s [sic] Responses to Plaintiff’s First Request
for Production) at 64. Defendants’ responses contai ned general
objections to both the interrogatories and the docunent requests
as well as specific objections to each of the nineteen
interrogatories and nost of the fifty-three separate docunent
requests. See Defendants’ Response Re Mdtion to Amend, Ex. 2;
Def endants’ Response Re Motion to Conpel, Ex. 4. Wthout waiving
t hese obj ections, Defendants provided a witten response to each



interrogatory and each request for production and, in alnost al
i nstances, inparted information which they deened responsive to
that interrogatory or docunent request. See id.

Several of the interrogatories included requests for
information regarding or relating to Plaintiff’s term nation.
See Defendants’ Response Re Motion to Amend, Ex. 2 at 5, 9, 12,
24, 26 (Interrogatories Nos. 1, 3-4, 13, 15). Defendants’
responses to these interrogatories, which were signed by AUSA
M chael P. lannotti (“AUSA lannotti”), included the follow ng
obj ecti on:

[ This Interrogatory] seeks information about an issue

that is not part of the subject case; nanely, the

plaintiff’s termnation. The plaintiff’'s term nation
from federal service is currently the subject of an
adm ni strative investigation. |If the Plaintiff wishes to
propound di scovery on her renoval, she nust anend her
conplaint in the subject district court case to include
removal , which will then allow the agency to dism ss her
adm ni strative conpl aint.

Def endants’ Response Re Motion to Anend at 3 (quoting Ex. 2 at 6,

10, 13-14, 24, 26).

During a conversation on June 1, 2007, Plaintiff’s counsel
told Defendants’ third counsel, AUSA Ly Nguyen (“AUSA Nguyen”),
t hat Defendants’ response to Plaintiff’s discovery requests was
deficient, but did not explain which responses were deficient or
why she believed they were deficient. See Defendants’ Response
Re Motion to Conpel, Ex. 5 (e-mail from Nguyen to Andrews of
6/ 7/07). AUSA Nguyen attenpted to determi ne the basis for
Plaintiff’s counsel statenent by sending an e-nmail to her on June
7, 2007, which stated in part:

Wth regard to any interrogatory or subpoena response

that you feel is deficient, | have not heard back from
you regarding what specific interrogatory or specific
subpoena response you feel 1is deficient since our

conversation on June 1, 2007, and why you feel it is



defi ci

ent . | note that the discovery responses were

hand-delivered to you on April 11, 2007. As was stated

in the

interrogatory response and subpoena, the requests

were anong other things, overly broad and requested
information that is not the subject of the anended

conpl ai nt. If you can specifically identify what

response you believe is inadequate and why you believe it is inadequate
Def endants’ Response Re Motion to Conpel, Ex. 5.

The issue of whether Plaintiff’s term nation was part of the

i nstant cas
a W tness,

guestioni ng
term nation
Response to
Plaintiff’s
Plaintiff’s
constituted
t he Amrended

e surfaced again during the deposition of Mary G bson,
on July 25, 2007. AUSA Nguyen objected to a |ine of
relating to Plaintiff’s term nation “because
is not an issue in this case ....” Defendants
Motion to Amend, Ex. 3 (Transcript) at 2.°
counsel responded by stating her belief that
termnation was part of the case because it
retaliation and that Plaintiff did not have to amend
Complaint. See id. at 3. AUSA Nguyen then asked

whether Plaintiff’s term nati on was referenced in the Arended

Conpl ai nt ,
was anot her
t hen occurr

and Plaintiff’s counsel repeated that the term nation
formof retaliation. See id. The follow ng exchange
ed between counsel .

AUSA NGUYEN. When have you ever noticed us regarding

this termnation? | believe in our dis-
covery responses we had alerted you to
the fact that this case was not about --

MS. ANDREWS: We had discussions at the pretrial con-

ference with the original attorney about

the termnation. Okay? W had discus-
sions about it with the Judge. And then
after that wth M. lannotti | talked

* Ex. 3 at 2 is page 34 of the transcript of the July 25, 2007,
deposition of Mary G bson.



all about the termnation and | told him
about the line of cases that allows us
to make this part of it and that’s the
position that |1’ mtaking.!®

AUSA DONOVAN: I We don’t have to resolve it today.
Just the objection’s on the record
and just note it, that's all.

Def endants’ Response to Motion to Amend, Ex. 3 at 3.

Di scovery cl osed on August 15, 2007. The foll ow ng day
Plaintiff’s co-counsel, who had entered her appearance on July
30, 2007, tel ephoned AUSA Nguyen to di scuss Defendants’ responses
to Plaintiff’s discovery requests. See Defendants’ Response Re
Motion to Conpel at 4; see also Tape of 11/2/07 Hearing. The
i nstant Motions to Conpel were filed on August 24, 2007. See
Docket .

Plaintiff filed a notion to anmend her Anended Conpl aint on
August 20, 2007, but neglected to submt a copy of the proposed
second anended conplaint. See Plaintiff’s Mdtion to Anend
Compl aint (Doc. #18). This oversight was corrected the next day
when Plaintiff’s Anended Motion to Anend Conpl aint (Doc. #19) was
filed. A week |ater, on August 28, 2007, Plaintiff filed the
instant Motion to Amend. See Docket. It differed fromthe
nmotion filed a week earlier in that attached as an exhibit to the

® Plaintiff’s counsel’s inplication that she and AUSA |annotti
had an informal understanding that Plaintiff’s term nati on was part of
the instant case is at odds the fact that AUSA lannotti signed
Def endants’ Responses to Plaintiff’'s First Set of Interrogatories.
Those responses contai ned the objection, nade multiple times therein,
that Plaintiff’'s termnation “is not part of the subject case.”
Def endants’ Responses Re Mdtion to Anend, Ex. 2 at 6, 10, 13-14, 24,
26; see also Facts supra at 6.

“In addition to AUSA Nguyen, Defendants were represented at the
deposition by AUSA Dul ce Donovan.



proposed second anmended conpl aint was a copy of a right to sue
letter regarding Plaintiff’s conplaint of racial discrimnation
in her renoval fromfederal service in Decenber of 2005. See
Motion to Anend, Ex. B (Letter from Page to Plaintiff of
8/20/07). The two prior notions to anend the Anmended Conpl ai nt
wer e subsequently deened noot. See Tape of 11/2/07 Hearing; see
al so Docket. Thus, the Court treats the notion filed on August
28, 2007, as the operative Mdtion to Anend. See Tape of 11/2/07
Hear i ng.
. Modtion to Anend

A. Law

Pursuant to Fed. R Cv. P. 15(a), a party may anend its
pl eadi ngs once as a matter of course before a responsive pleading
is served. Oherwise, “a party may anmend the party’s pl eading
only by |l eave of court or by witten consent of the adverse
party; and | eave shall be freely given when justice so requires.”
Fed. R Cv. P. 15(a). However, “the liberal amendnent policy
prescri bed by Rule 15(a) does not nean that |eave will be granted
in all cases.” Acosta-Mestre v. Hilton Int’l of Puerto Rico,
Inc., 156 F.3d 49, 51 (1t Gr. 1998)(quoting 6 Charles Alan
Wight, Arthur R Mller & Mary Kay Kane, Federal Practice and
Procedure, § 1487 at 611 (2d ed. 1990)); see al so Adorno v.
Crow ey Towing & Transp. Co., 443 F.3d 122, 126 (1t G r. 2006)
(“Consent to file anmended pl eadi ngs ‘shall be freely given when

justice so requires,” Fed. R Cv. P. 15(a), unless the anmendnent
woul d be futile or reward undue delay.”). Were considerable
time has el apsed between the filing of the conplaint and the
notion to anend, “the novant has the burden of show ng sone
‘valid reason for his neglect and del ay. Grant_ v. News G p.
Boston, Inc., 55 F.3d 1, 6 (1 Cr. 1995)(quoting Stepani schen v.

Merchants Despatch Transp. Corp., 722 F.2d 922, 933 (1% Gr.
1983) (quoti ng Hayes v. New England MIlwork Distribs., Inc., 602




F.2d 15, 19-20 (1%t Gr. 1979))). “Wile courts nmay not deny an
anendnent sol ely because of delay and w thout consideration of

the prejudice to the opposing party, ... it is clear that ‘undue
delay’ can be a basis for denial.” Tiernan v. Blyth, Eastnan,
Dillon & Co., 719 F.2d 1, 4 (1t Gr. 1983)(quoting Hayes, 602
F.2d at 19) (alteration in original). “A party s belated attenpt

to revise its pleadings requires that a court exam ne the
totality of the circunstances and exerci se sound discretion in
light of the pertinent bal ance of equitable considerations.”
Quaker State Ol Refining Corp. v. Garrity Gl Corp., 884 F.2d
1510, 1517 (1t Gr. 1989).

B. Application

The Motion to Amend was filed approxi mately twenty-four

nmonths after Plaintiff filed her Conplaint, twenty nonths after
she was renoved from her enploynment, and ni neteen nonths after
she filed her Amended Conplaint. Mst significantly, it was
filed after discovery had closed. See Berrios-Berrios v.Puerto
Ri co, 206 F.R D. 342, 345 (D.P.R 2002)(denying request to anmend
conpl aint and describing as “nost inportant[]” the fact that

motion was filed after the discovery deadline set by the court
had passed and the date for filing dispositive notions was upon
the parties). Plaintiff’'s explanation for this delay appears to
be that she could not add her termnation as a claimin this
action until she received a right to sue letter. See Tape of
11/ 2/ 07 Heari ng.

Plaintiff filed an Equal Enpl oynent Opportunity (“EEOQ)
conpl aint regarding her term nation on or about March 29, 2006.
See Plaintiff’s Menorandum of Law in Support of Second Anended
Motion to Anmend Conplaint (“Plaintiff’s Mem Re Mdtion to
Amend”), Ex. B at 1. Pursuant to 29 CF. R 8§ 1614.302(d)(1), she
could have filed a civil action 120 days after filing her EEO

10



conplaint.® Thus, Plaintiff could have attenpted to anmend her
Amended Conpl aint so as to include her termnation claimon July
27, 2006, 120 days after filing her EEO conpl aint.

It appears that Plaintiff was advised that she could file a
civil action if the Defense Comm ssary Agency (“DeCA’), the
agency with whomPlaintiff filed her EEO conplaint, did not issue
a final decision after 180 days. See Andrade Decl., Ex. 1M
(Letter from Andrade to Plaintiff of 5/8/06) at 2 (“lInstead of an
appeal to the EEOC, you may file a civil action in the proper
US Dstrict Court ... if DeCA has not issued a final decision
on your conplaint, after 180 Cal endar Days fromthe date the

formal conplaint was filed.”). Wile this was sixty days | onger

829 CF.R 8 1614.302(d)(1)(i) provides in relevant part:

If a final decision is not issued within 120 days of the date
of filing of the nixed case conplaint, the conplainant may
appeal the natter to the [Merit System Protection Board] at
any tine thereafter as specified at 5 CFR 1201. 154(b)(2) or
may file a civil action as specified at § 1614. 310(g), but not
both ....

29 CF.R § 1614.302(d)(21)(i). “A m xed case conplaint is a conplaint
of enpl oynment discrimnation filed with a federal agency based on
race, color, religion, sex, national origin, age or handicap rel ating
to or stenmming froman action that can be appealed to the Merit System
Protection Board (MSPB).” 1d. 8§ 1614.302(a)(1). Plaintiff’'s
termination claimis a mxed case conplaint because the termination
was appeal able to the MSPB, see Andrade Decl., Ex. 1J (Notice of
Renoval Menorandun) at 1, and she clains that her ternination
constituted unlawful retaliation in violation of Title VII

Plaintiff’s Mem Re. Mdtion to Anend, Ex. A (Second Anended Conpl ai nt)
1 13. See Val entine-Johnson v. Roche, 386 F.3d 800, 802 (6'" Cir.
2004) (“A m xed case is one where a federal enployee alleges that she
suffered from an adverse agency action appealable to the ... [NSPB],
and that the action was al so based on discrimnation in violation of
Title VI1."); see also id. at 805 (outlining the statutory and

regul atory franmework for the processing of cases which conbine an
adver se personnel action by a federal agency with clains of
discrimnation); id. (“If 120 days pass without a final decision from
the agency’s EEO office, the same avenues of appeal again becone

avail abl e: the conplainant can file either a m xed case appeal wth
the MSPB or a civil action in district court.”)(quoting Butler v.
West, 164 F.3d 634, 638-39 (D.C. Cir. 1999)).

11



than the period prescribed for a mxed case in 29 CF.R 8§
1614. 302(d) (1) (i), even if the Court were to find that Plaintiff
was misled by the May 8, 2006, letter from M. Andrade and
erroneously believed that she could not have noved to amend her
Amended Conplaint to add her termnation claimuntil 180 days had
passed fromthe filing of her conplaint, 180 days after March 29,
2006, is Septenber 25, 2006. As this is eleven nonths before
Plaintiff filed the Motion to Anend, the Court rejects her
expl anation that she was unable to file the notion earlier
because she had not received a right to sue letter

Al so wei ghi ng agai nst excusing Plaintiff’s el eventh hour
attenpt to further amend her pleadings is the fact that
Def endants’ counsel repeatedly advised Plaintiff’s counsel of the
necessity of noving to anmend if Plaintiff wanted to nmake her
term nation part of the instant case. See Defendants’ Response
Re Motion to Armend, Ex. 2 at 6, 10, 13-14, 24, 26-27; id. Ex. 3
at 2-3. Plaintiff’s counsel apparently chose to disregard this
advice until after discovery had cl osed.

In attenpt to defend the late filing, Plaintiff asserts that
Def endants “have been repeatedly advised by Plaintiff’s counsel
that, upon the issuance of the R ght-to-Sue, Plaintiff intended
to anend her conplaint.” Plaintiff’s Mem Re Mdtion to Anend at
3.° As support for this assertion, Plaintiff’s counsel presented
at the hearing copies of e-nails between her and AUSA | annotti
from January, February, and March 2007.'° See Plaintiff’s Hearing

° The pages of Plaintiff’'s Menorandum of Law in Support of Second
Amended Mdtion to Anend Conplaint (“Plaintiff’s Mem Re Mdtion to
Amend”) are not nunbered. Plaintiff’'s attention is directed to DRI LR
Cv 5(a)(3) (“Where a docunment is nore than one page in length, the
pages shall be nunmbered at the bottom center of each page.”).

1 The practice of referring to docunents which are not part of

the record is problematic. In this instance, the Court elected to
remedy the probl em by designating the docunents hearing exhibits.
Counsel should not assune that the Court will always be as indul gent.

12



Ex. 1. In a February 22" e-mail, Plaintiff’s counsel advised
AUSA |l annotti that she had been contacted by a governnent EEO
of ficer regarding the EEO conplaint which Plaintiff had filed in
connection with her suspension and term nation. See Plaintiff’s
Hearing Ex. 1. at 1. Plaintiff’s counsel further advised that
she told the EEO officer that she (Plaintiff’s counsel) was
taking the position that the suspension and firing were part of
the instant |lawsuit and that they “grew out of the earlier
charges.” 1d. The e-mail to AUSA lannotti concl udes:

We shoul d tal k about this because it raises sonme issues.

If you are taking the position that the suspension and

firing are not part of this lawsuit, then we have to get

a right to sue and | have to anend ny conplaint.

Alternatively, | will have to file a separate | awsuit but
t hat does not nmke any sense.

Pleae call ne or wite nme your thoughts on this.

| d.

In a subsequent e-nmail on March 2, 2007, Plaintiff’s counsel
wote: “lI have not heard fromyou. You were going to get back to
me about the right to sue issue so I can anmend ny conplaint.” |d.

at 2. AUSA lannotti replied in less than two hours that he “ha[d]
not had the opportunity to review the right to sue issue.”
Id.

The Court is not persuaded that these e-mails support
Plaintiff’s contention that Defendants have known for nonths that
Plaintiff intended to file a second anended conpl ai nt, addi ng the
termnation claim for three reasons. First, any doubt regarding
AUSA |l annotti’s position on the issue of whether Plaintiff’s

The Court views with disfavor the fact that Defendants’ counsel had
not seen the documents until the nmorning of the hearing. Plaintiff’s
counsel ' s explanation that she had only recently | ocated them does not
expl ain why she did not imediately advise Defendants’ counsel of her
intent to refer to themat the hearing.

13



term nation was part of the instant |awsuit was unequivocally

di spelled on April 11, 2007, when Defendants’ responses to
Plaintiff’s interrogatories were hand-delivered to Plaintiff’s
counsel. As previously noted, those responses, which were signed
by AUSA lannotti, repeatedly stated Defendants’ position that the
term nation was not an issue in this case and that if Plaintiff
wanted to include it she should anend the Amended Conpl ai nt.
Second, notwithstanding this notification, Plaintiff took no
action to anmend her pleading during the four nonths which
followed. Third, at the July 25'" deposition, Plaintiff’s counsel
asserted (and the transcript suggests with sone vehenence) that
Plaintiff did not have to anmend her pleading and that the

term nation was part of the retaliation alleged in the Arended
Complaint. Thus, to the extent Plaintiff contends that

Def endants cannot claimto be prejudiced by the proposed
anendnent because they have known for nonths that Plaintiff

i ntended to anend the Anmended Conpl aint, the Court rejects such
contention. Gven what is reflected in the record, the Court
fully expects that Defendants were surprised when Plaintiff noved
to anend the Amended Conpl aint after discovery had cl osed.

The e-mails al so include one dated May 1, 2007, from
Plaintiff’s counsel to her secretary/paral egal asking her to cal
the EEO i nvestigator and “tell her that we want a right to sue.
Can we get it or does the government have to do that?”
Plaintiff’s Hearing Ex. 1 at 4. Presumably, Plaintiff’s counsel
has submitted this e-mail to support her inplicit contention that
she has always intended, at |east since being advised on Apri
11, 2007, of Defendants’ position on the term nation issue, to
amend her Amended Conplaint to add that claim However, the e-
mai | s persuasiveness in this regard is virtually nullified by
her assertions at the July 25, 2007, deposition that the
term nation was part of this case and that she did not have to

14



amend the Amended Conpl ai nt.

The e-mail (as well as the February 22" e-mail) does suggest
that Plaintiff’s counsel was not aware she could file suit
wi thout a right to sue letter 120 days after the filing of the
EEO conplaint. However, Plaintiff’s counsel’s apparent |ack of
awar eness of this fact is not a reason to grant the Mtion to
Anend. See Hayes v. New England MIIwork Distribs., Inc., 602
F.2d 15, 20 (1t Cr. 1979)("ignorance or m sunderstandi ng of the
| aw ‘ has been held an insufficient basis for | eave to anend”)
(quoting Goss v. Revlon, Inc., 548 F.2d 405, 407 (2™ Cr. 1976));
cf. Wllianms v. Healthreach Network, No. Cv. 99-0030-B, 2000 W
760742, at *2 (D. Me. Feb. 22, 2000)(hol ding that defendant has
no duty to informPlaintiff of clainms which she mght file).

Plaintiff also asserts that Defendants have had notice of
Plaintiff’s claimconcerning the firing because she “referred to
the firing as a basis of her claimin the Pre-Trial Conference
Statenent filed with this Court on or about April 25, 2006."
Plaintiff’s Mem Re Mdtion to Amend at 2. |In apparent support of
this assertion, Plaintiff notes that “Defendants, in their
Initial Disclosures filed with this Court on or about July 31,
2006, identified Plaintiff’s ‘Notice of Proposed Renoval’ and
‘Decision to Notice-Renoval’ as relevant docunments in their
possession.” |1d. However, Plaintiff did not state in her Pre-
Trial Conference Statenent that her term nation was a clai mwhich
she was al | egi ng agai nst Defendants. Rather, the fact that
Plaintiff had been fired was presented as background i nformation.
See Plaintiff’s Pre-Trial Conference Statenment at 1. As for the
two docunents which Defendants cited and to which Plaintiff now
poi nts as evidence that Defendants were aware of her term nation
claim Defendants validly observe that while they “may have been
aware that this was a possible claimthat could be added, it was
Plaintiff’s responsibility to add this claim” Defendants’

15



Response Re Mdtion to Amend at 14. The Court agrees. Plaintiff
cannot shift responsibility for her own pleading to Defendants.
See Acosta-Mestre v. Hilton Int’|l of Puerto Rico, Inc., 156 F. 3d
49, 52 (1%t Cr. 1998)(rejecting such suggestion by plaintiff).
Even accepting Plaintiff’s explanation that she was warranted in

not noving to anmend the Anended Conpl ai nt pendi ng the settl enent
conference, nothing prevented Plaintiff fromadding this claimto
her case thereafter. See Acosta-Mestre, 156 F.3d at 52
(affirmng denial of |eave to anmend conplaint where plaintiff

sought to add additional defendant and “nothi ng prevented
[plaintiff], the master of his conplaint, fromthen noving to
name [third party] as a defendant — other than unwarranted
reliance on his adversary”).

Plaintiff contends that Defendants will not be prejudiced if
she is allowed to file her Second Anmended Conplaint. The Court
di sagrees. Cf. Harvey v. Snow, 281 F. Supp.2d 376, 381 (D.R I
2003)(“Plaintiff’s bald assertions that defendants wll not be
prej udi ced does not explain why plaintiffs allowed fifteen nonths

to pass between the tinme they filed the conplaint and the tine
they filed the nmotion to anend.”). |t accepts Defendants’
representation that the Iimted discovery which they have
conducted since July 25, 2007, regarding Plaintiff’'s term nation
was done for the purpose of mtigating the prejudice which would
result if Plaintiff thereafter noved to anmend her Anended

Conmpl aint and add the termnation claim See Defendants’ Mem Re
Motion to Anrend at 12. The Court al so accepts Defendants’
representation that notwithstanding this limted di scovery,

Def endants woul d need to conduct additional discovery relating to
Plaintiff’s termnation. Regarding this need, Defendants note
that they did not tailor the interrogatory and docunent requests
whi ch were sent to Plaintiff on Septenber 18, 2006, to include
any unidentified clains relating to her termnation. See id. at
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11. As aresult, if the anendnent were all owed, Defendants woul d
need tine to send out and obtain responses to additional
interrogatories and docunent requests. See id. Defendants al so
point out that the termnation letter which Plaintiff received
identifies nine specifications of msconduct and that Defendants
woul d need tine to interview the witnesses relative to these
incidents. See Defendants’ Mem Re Mdtion to Anend at 11-12
(citing Andrade Decl., Ex. 1J).

In short, the Court accepts Defendants’ claimthat if the
amendnent is allowed they would need to propound additi onal
i nterrogatories and docunent requests,! interview additiona
W t nesses, redepose Plaintiff, and, depending on the information
obt ai ned through additional witness interviews and additional
di scovery requests, possibly seek to depose additional w tnesses
and to issue additional subpoenas. |1d. at 12; cf. Picker Int’l,
Inc. v. Leavitt, 865 F.Supp. 951, 957 (D. Mass. 1994)(finding
t hat countercl aimdefendant would be “unfairly prejudiced by the

bel ated i ntroduction of yet another claim which would require
addi ti onal discovery, and which could and shoul d have been
asserted earlier). Thus, the Court finds that Defendants would
be prejudiced if the Motion to Anmend were granted. !?

Plaintiff also argues that the decisions of the First
Circuit in Rivera v. Puerto R co Aqueduct & Sewers Authority, 331

' Defendants note that while they issued four subpoenas after the
July 25, 2007, deposition to obtain unenploynment benefit records, tax
records and worker’s conpensation records and asked Plaintiff some
limted questions relating to her termnation at her deposition, the
subpoenaed records were either received after Plaintiff’s deposition
or not received at all. See Defendants’ Mem Re. Mdtion to Arend at
12-13.

12 Def endants al so argue that the Mdtion to Amend shoul d be deni ed
because Plaintiff should not reap the benefit of pursuing clains
relating to her termnation in two different forums sinultaneously.

See Defendants’ Mem Re Motion to Amend at 14-16. The Court finds it
unnecessary to reach this argunent.
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F.3d 183 (1% Cr. 2003), and d ockedile v. New Hanpshire
Departnent of Corrections, 245 F.3d 1 (1t Cr. 2001), “make[]

cl ear that an anmendnent is proper.” Plaintiff’s Mem Re Mtion
to Amend at 2. Wiile the First Crcuit held in those cases “that
a judicial conplaint can enconpass discrete acts of retaliation

‘reasonably related and growing] out of the discrimnation
conplained of to the agency ...,’” Rivera, 331 F.3d at 189
(quoting Cockedile at 6)(alterations in original), the Court

does not read these cases as standing for the proposition that
plaintiffs in enploynment discrimnation cases can anend their
judicial conplaints at any tine to add cl ainms not previously
pled. There is no indication in Rivera and C ockedile that the
Plaintiff’s allegations of subsequent retaliation were not
specifically pled in the conplaint, nor is there evidence that
the plaintiffs in those cases attenpted to anmend their conpl aint
to add additional clainms in an untinely manner wi thout a valid
reason. This contrasts with the situation presented here. Thus,
the Court is not persuaded that the holdings in R vera and
Cl ockedi l e counsel that the Mdtion to Amend shoul d be granted.
Lastly, Plaintiff argues that it would be a waste of

judicial resources if this case were to proceed and she was
required to file a separate lawsuit. See Plaintiff’s Mem Re
Motion to Anend at 3. Wiile this argunent is not wthout sone
per suasi ve appeal, it is nore than offset by the fact that the
Motion to Anend is untinely and the fact that the Court has found
t hat Defendants would be prejudiced if the anendnment were
allowed. In addition, if Plaintiff’'s term nation claimis added
to the case, it will alnpbst certainly | engthen and conplicate the
trial (or the filing of notions for sunmary judgnent). Thus,
excluding that claimfromthis case may facilitate a speedier and
nore efficient resolution of Plaintiff’s present clains.

In summary, the Court finds that Plaintiff has not nmet her
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burden of showi ng sone valid reason for her neglect and delay in
filing the Motion to Amend. The Court finds that it is untinely
and that Defendants would be prejudiced if it were granted.
Accordingly, the Mdtion to Anrend i s DEN ED

1. Mdtions to Conpel

A Law

“As a general rule, if a noving party has unduly delayed in
filing a notion for an order conpelling discovery, a court nmay
conclude that the notion is untinely.” Banks v. CBOCS West,
Inc., No. 01 C 0795, 2004 W. 723767, at *1 (N.D. IIlI. Apr. 1,
2004) (citing 8A Charles Alan Wight, Arthur R MIler, and
Richard L. Marcus, Federal Practice and Procedure 8§ 2285 (2d ed.
1994)). Mdtions to conpel which are filed after the cl ose of

di scovery have been held to be untinely. See Ayal a- Gerena v.
Bristol Myers-Squibb Co., 95 F.3d 86, 93 (1%t Gr. 1996) (finding
no abuse of discretion by district court in denying Plaintiff’s

notion to conpel docunent production which was filed “al nost one
nmonth after the second-extended discovery period had concluded”);
Rivera v. United States, G vil No. 05-1727(GAG, 2006 W. 2707269,
at *2 (D.P.R Sept. 19, 2006)(granting Defendants’ notion for
summary judgnent and noting that although plaintiff had filed

di scovery requests, he did not follow through on themby filing a
notion to conpel and permtted the discovery deadline to | apse);
Banks v. CBOCS West, Inc., 2004 W. 723767, at *2 (finding notion
to conpel filed two nonths after close of discovery to be
“clearly untinmely”); Mkeron, Inc. v. Exxon Co., US. A, 264

F. Supp. 2d 268, 275 n.4 (D. Md. 2003)(stating that plaintiff, who
had not filed a notion to conpel during the alnbst two years he

had to take discovery, “may not do so for the first tinme at
sumary judgnent”); Mash Enters., Inc. v. Prolease Atl. Corp.
No. ClV.A 01-2437, 2003 W 251944, at *3 (E.D. Pa. Jan. 31,
2003) (denying notion to conpel where plaintiffs “inexplicably”
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filed it approximately two nonths after close of discovery and
nearly six nonths after receiving defendants’ responses which

i ncl uded objections); Gault v. Nabisco Biscuit Co., 184 F.R D
620, 622 (D. Nev. 1999)(denying notion to conpel where plaintiff
was aware of the deficiencies “nearly two nonths before the close

of discovery”); id. (stating that in two cases where notions to
conpel have been allowed notw thstanding the delay in their
filing, it was “significant[]” that the notions were “filed
before the discovery cut-off date”).

B. Application

Def endant s hand-delivered their discovery responses to
Plaintiff’s counsel on April 11, 2007. Apparently, the first
time Plaintiff communicated in any way to Defendants that the
responses were deficient was her counsel’s oral statenent to that
effect on June 1, 2007. However, this statenment did not provide
any detail as to which responses were allegedly deficient and in
what respect. AUSA Nguyen requested such clarification in her
June 7" e-mail to Plaintiff’s counsel, but she received no
information in reply. It was not until Plaintiff’s co-counsel
t el ephoned AUSA Nguyen on August 16, 2007, that Plaintiff
expl ai ned the all eged deficiencies in Defendants’ responses.
This was the day after the expiration of the final extension of
the discovery closure date. Plaintiff did not file her Mdtions
to Conpel until August 24, 2007 — 135 days after receiving
Def endants’ answers to Plaintiff’s interrogatories and request
for production of docunents.

Not wi t hst andi ng these circunstances, Plaintiff contends that
her Motions to Conpel were tinely because they were filed within
ten days of the close of discovery and a provision of the
Pretrial Order states: “Except as provided above with respect to
nmotions in limne, after ten (10) days fromthe cl ose of
di scovery, no notions shall be filed except by | eave of Court.”

20



Pretrial Order at 4. Thus, Plaintiff apparently takes the
position that so long as a notion to conpel discovery is filed
within ten days of the close of discovery, it cannot be deened
untimely, regardl ess of the circunstances which preceded its
filing. The Court does not share this view and declines to so
interpret the Pretrial Order.

A party who receives discovery responses well in advance of
the expiration of discovery is under an obligation to review
t hose responses and, if the party deens themdeficient, to nove
within a reasonable period of tinme to conpel responses. The
party cannot delay filing a notion to conpel with inpunity. See
Gault v. Nabisco Biscuit Co., 184 F.R D. 620, 622 (D. Nev. 1999).
Her e AUSA Nguyen sought to confer with Plaintiff’s counsel as

early as June 7, 2007, to determne the basis for Plaintiff’s
counsel’s general statenent a week earlier that Defendants

di scovery responses were deficient. Plaintiff’s counsel
essentially ignored this request and all owed the period for

di scovery to expire w thout comrunicating to Defendants the basis
for her belief. This circunstance weighs strongly against a
finding of tineliness relative to the instant Mtions to Conpel.
See Ayal a-Cerena v. Bristol Mers-Squibb Co., 95 F.3d at 93
(affirmng denial of notion to conpel as untinely where

defendants had invited plaintiffs to neet regardi ng discovery
di spute and there was no evidence of good cause for novants’
delay of nore than one nonth in doing so).

Al so wei ghing against a finding of tineliness is the fact
that Plaintiff had apparently concluded as early as of June 1
2007, that Defendants’ discovery responses were deficient. Yet,
Plaintiff did not file the Mdtions to Conpel until August 24,
2007, alnost three nonths later. See Gault v. Nabisco Biscuit
Co., 184 F.R D. at 622 (denying notion to conpel where Plaintiff
was aware of the deficiencies nearly two nonths before the close
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of discovery and “[n]othing indicates that the delay in filing
the notion to conpel was caused by matters outside the control of
[plaintiff] and his attorney”). Accordingly, the Court finds
that the Mdtions to Conpel are untinely.

Even if the Court were to overlook the untinmely nature of
t hese notions, granting them would be prejudicial to Defendants
and woul d disrupt the efficient functioning of the litigation
process. Gven the sheer nunber of individual responses which
Plaintiff contends are deficient,® granting them would be
equi val ent to reopening discovery and potentially engendering
nore di scovery disputes. See Mash Enters., Inc. v. Prolease Atl

Corp., 2003 W. 251944, at 3 (denying notion to conpel where “in
order to grant [p]laintiff’s [motion, the Court would
essentially be opening discovery once again and engenderi ng nore
potential discovery disputes”). Reopening and/or continuing

di scovery in this action w thout good cause would not only be
prejudicial to the Defendants, who have attenpted to conplete

di scovery, but it would further disrupt the efficient functioning
of this Court. See id.

_____ _Moreover, even if the Court were to put aside all of the
foregoi ng considerations, it would in | arge neasure deny the
Motions to Conpel for the followi ng reasons. To the extent that
the notions seek information and/or docunments relating to
Plaintiff’s termnation, the Court has already determ ned that
the Motion to Anmend, adding that claim should be denied. Thus,
Plaintiff’s justification or need for obtaining this particul ar

i nformati on has been rejected. O the remaining interrogatories
and docunent requests which are at issue, many are clearly overly

B Plaintiff seeks to conpel further responses to all nineteen
interrogatory requests and forty-six nunbered docunent requests. See
Motion to Conpel Further Answers; Mdtion to Conpel Further Docunents.
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broad** and/ or unduly burdensone.® Thus, Defendants’ objections
on these grounds are well founded as to many of the requests.

In conclusion, the Motions to Conpel are deni ed because they
are untinely, Defendants would be prejudiced if they granted, and
the orderly processes of this Court would be underm ned. Even if
the Court were to disregard these reasons, it would still in
| arge nmeasure decline to grant Plaintiff the relief she is
seeki ng as Defendants’ objections to nmany of the individual
interrogatories and docunment requests are well founded.

Sunmary

For the reasons stated in Part I, Plaintiff’s Motion to
Arend is denied. Plaintiff’s Mdtions to Conpel are denied for
t he reasons stated in Part |1

So ordered.

ENTER:

/sl David L. Martin

DAVID L. MARTIN

United States Magi strate Judge
Novenmber 9, 2007

14 Several seek information fromthe tinme Plaintiff began working
for the Comm ssary to the present. See Interrogatory Nos. 4-8, 10-11,
15, 18-19. As Plaintiff’s enploynent with Defendants comenced in
Cct ober of 1988, see Anended Conplaint § 9, this is a period of
ni net een years.

1 A particularly egregi ous exanpl e of the burdensonmeness of
Plaintiff’s discovery requests is Interrogatory No. 4. Answering that
interrogatory would require Defendants to interview every current or
former enpl oyee at the Newport Commi ssary for an nineteen year period
and ask each of them whether they were aware of any person, working at
t he Newport Commi ssary, doing any one of nore than thirty described
acts of m sconduct.
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