UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

LOU SA RESENDES and
CHARLES SM TH,
Pl aintiffs,

v. : CA 06-286 M.

Nl COLE BROWN, et al.
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

Before the Court is the Federal Defendants’ Mdtion to
Di sm ss (Docunent (“Doc.”) #3) (“Mdtion to Dismss”).

Plaintiffs Louisa Resendes and Charles Smth (“Plaintiffs”) have
filed an objection to the Motion to Dismss. See Plaintiffs’

bj ection to Federal Defendants’ Mtion to Dismss (Doc. #4)
(“Qnjection”).

The Motion to Dism ss has been referred to ne for
prelimnary review, findings, and recomrended di sposition
pursuant to 28 U.S.C. 8 636(b)(1)(B). The Court conducted a
heari ng on August 22, 2006. After listening to oral argunment,
readi ng the nmenoranda subm tted, and perform ng i ndependent
research, | recommend that the Motion to Dismss be granted.
| . Backgr ound

Plaintiffs originally filed this action against a single
def endant, N cole Brown (“Defendant Brown”), in the Rhode Island
Fam |y Court on Septenber 8, 2004. See State Court Record (Doc.
#2), Famly Court Donestic Cvil Docket Sheet in P20042260M
(“State Court Docket”) at 1-2. On Novenber 18, 2004, they filed
an Anmended Conpl ai nt, seeking guardi anship and tenporary custody
of a mnor child, the son of Defendant Brown. See State Court



Record, Anended Conplaint filed in P20042260M (“Arended
Conplaint”) at 1, 3-4; State Court Docket at 2. According to
Plaintiffs, they had raised the child since Septenber of 2000,
four months after his birth. See Amended Conplaint at 1-2. A
Fami |y Court Stipulation dated January 18, 2005,! adj udged
Plaintiffs the de facto parents of the mnor child and granted
themrights including, but not limted to, visitation and

communi cation with him See Notice of Renoval (Doc. #1),
Attachment (“Att.”) 1 (Petition and Conplaint filed in
P20042260M (“Petition”)  8; State Court Record, Stipulation
filed in P20042260M (“Stipulation”™). It appears that the child
resided with Plaintiffs until approximately July 6, 2005, when
Def endant Brown “abducted the Mnor Child fromthe Plaintiff’'s
[sic] home abruptly termnating visitation of Mnor Child with
the Plaintiffs.” Petition Y 10. Sonetine thereafter, Defendant
Brown was placed in the Wtness Protection and Rel ocati on Program
and was rel ocated, along with the mnor child, out of the State
of Rhode Island by the Rhode Island State Attorney General’s
Ofice. See generally Petition; see also Notice of Renoval, Att.

1 (Mtion to Hold in Contenpt filed contenporaneously with

Petition) at 2; Plaintiffs’ Menorandumin Support of Objection to

Federal Defendants’ Mdtion to Dismss (“Plaintiffs’ Mem”) at 3.
On June 14, 2006, Plaintiffs filed a Petition in the pending

! The Petition and Conplaint filed in P20042260M in Fam |y Court
on June 14, 2006, see Notice of Renoval (Doc. #1), Attachnent (“Att.”)
1 (Petition and Conplaint filed in P20042260M (“Petition”), states
that the Stipulation filed in P20042260M (“Sti pul ati on”) was entered
on January 18, 2004, see id. at 3. However, the Famly Court Donestic
Civil Docket Sheet in that action reflects that the Stipul ati on was
actually filed on January 18, 2005. See State Court Record (Doc. #2),
Fam |y Court Donestic Civil Docket Sheet in P20042260M (“State Court
Docket”) at 2-3. Moreover, given the fact that Plaintiffs filed the
action in Fanily Court on Septenber 8, 2004, see State Court Docket at
1-2, the Stipulation could not have been entered on January 18, 2004,
see Petition at 3.



Rhode Island Fam |y Court case nami ng as defendants, inter alia,
the United States of Anmerica Departnent of Justice and the United
States Attorney General District of Rhode Island (collectively
the “Federal Defendants”).? See Petition; State Court Docket at
6. The United States Attorney for the District of Rhode Island
filed a Notice of Renoval in this Court on June 16, 2006, see
Doc. #1, and notified the Rhode Island Famly Court of the
removal pursuant to 28 U . S.C. 8§ 1446(2)(e), see State Court
Docket at 6.

The Federal Defendants filed the instant Motion to Dismss
(Doc. #3) on July 19, 2006. On July 31, 2006, Plaintiffs’
(bj ection (Doc. #4) was filed. A hearing was held on August 22,
2006, and the matter was thereafter taken under advisenent.
1. The Petition

According to the Petition, Plaintiffs “bring this action to
obtain Declaratory Injunctive Relief and Damages and to
Permanent|ly Restrain Defendants individually and in their
official capacity from[i]nterfering with Plaintiff’s [sic] and
Mnor Child s Gvil and De Facto parent rights as set forth in
Stipulation of the Court ....” Petition at 1; see also id. at 6.

They further seek to “recover their costs, expenses, |osses and
ot her damages incurred or to be incurred as a result of

Def endants!’! interference with Plaintiff’'s [sic] and M nor
Child s Gvil and De facto parent rights as set forth in
Stipulation of the Court.” 1d. at 1; see also id. at 6.

The Petition contains four causes of action: interference,
negl i gence, defamation, and conduct. See Petition at 5-6. 1In
addi ti on, each count refers to intentional or willful infliction

2 The Petition is the operative conpl ai nt agai nst Defendants
United States of America Departnent of Justice and the United States
Attorney General District of Rhode Island (collectively the “Federal
Def endants”).



of nmental or enotional distress. See Petition at 5-6. 1In a
section entitled “Application for Petition and Conplaint,” id. at
6, Plaintiffs refer to “[c]ivil rights and interests protected by
and under the Constitution of the United States; Rhode Island
Constitution; Rhode |Island General Laws pertaining to Donestic
Rel ations; Uniform Paternity Act; [and] federal and state Tort
Claims Act,” id. ¥ 30.
1. Pro Se Status

Plaintiffs are proceeding pro se, and their Petition is held
to a less stringent standard than a conplaint drafted by a
| awyer. See Haines v. Kerner, 404 U S. 519, 520, 92 S.Ct. 594,
596 (1972). It is to be “read ... with an extra degree of
solicitude.” Rodi v. Ventetuolo, 941 F.2d 22, 23 (1 Cr.
1991). A court is required to liberally construe a pro se
conplaint, see Strahan v. Coxe, 127 F.3d 155, 158 n.1 (1%t Gr.
1997); Watson v. Caton, 984 F.2d 537, 539 (1%t Cr. 1993), and
may grant a notion to dismss “only if plaintiff cannot prove any

set of facts entitling himto relief,” Ahnmed v. Rosenblatt, 118
F.3d 886, 890 (1t Cir. 1997). The Court construes Plaintiffs’
Petition liberally in deference to their pro se status. At the

sane tinme, Plaintiffs’ pro se status does not excuse them from
conplying with procedural rules. See Instituto de Educaci on
Universal Corp. v. U S. Dep't of Educ., 209 F.3d 18, 24 n.4 (1%
Cir. 2000).

I11. Discussion

The Federal Defendants seek dism ssal of the Petition on the
follow ng grounds: insufficiency of process, insufficiency of
service of process, |lack of subject matter jurisdiction, and
failure to state a claimupon which relief nay be granted,
pursuant to Rules 4(i), 12(b)(1), 12(b)(4), 12(b)(5), and
12(b) (6) of the Federal Rules of Cvil Procedure (“Fed. R GCiv.
P.”). See Federal Defendants’ Menorandumin Support of Mdtion to



Dismss (“Federal Defendants’ Mem”) at 1. |In addition, the
Federal Defendants note that Plaintiffs have named i nproper
parties. See id. at 1 n.1.

A | nsuf ficient process and service of process

Rul es 12(b)(4) and (5) of the Fed. R G v. P. provide for
di sm ssal of an action for insufficiency of process and
i nsufficiency of service of process. See Fed. R Cv. P
12(b)(4), (5). The Federal Defendants argue that because
Plaintiffs filed a Petition against the United States, they were
required to serve the United States in accordance with Fed. R
Cv. P. 4(i). See Federal Defendants’ Mem at 2-3.

Rule 4(i) provides, in relevant part:

(1) Service upon the United States shall be effected

(A) by delivering a copy of the summons and of the

apart totre Uited $des atarey fa theddrid indhtlreationis bragt o toanassdat Uited
States attorney or clerical enployee designated by the United
States attorney in a witing filed wth the clerk of the court or
by sendi ng a copy of the summobns and of the conpl aint by registered
or certified miil addressed to the civil process clerk at the
office of the United States attorney and

(B) by also sending a copy of the sumons and of the

conplaint by registered or certified mail to the Attorney

CGeneral of the United States at Washington, District of

Col unbi a, and

(© in any action attacking the validity of an order of

an officer or agency of the Untied States not nade a

party, by also sending a copy of the summons and of the

conplaint by registered or certified mail to the officer

or agency.

Fed. R Cv. P. 4(i)(1); see also Sanchez-Mriani v. Ellingwood,
691 F.2d 592, 594 (1%t Cr. 1982)(describing process for service
upon United States under prior version of Fed. R Cv. P. 4(i));
Vazquez v. Kenp, 764 F.Supp. 694, 697 (D.P.R 1991) (sane).

“These are mandatory requirenents which cannot be di spensed with

as a sinple formality,” Franco-Rivera v. Chairnman of Bd. of Dirs.




of FDIC, 690 F. Supp. 118, 122 (D.P.R 1988), because “service of
process is the vehicle by which the court may obtain
jurisdiction,” Lorelei Corp. v. County of Guadal upe, 940 F.2d
717, 720 n.1 (1%t Gr. 1991). It is Plaintiffs’ burden of proof
to establish proper service of process. Saez Rivera v. Nissan
Mg. Corp., 788 F.2d 819, 821 n.2 (1t Gr. 1986).

Here, although the Petition contains a certification that

the Petition was mailed to the United States Departnent of
Justice and the United States Attorney for the District of Rhode
I sl and on June 14, 2006, see Petition at 7, and that copies of
the Petition were faxed as well, see id., there is no evidence
that either the United States Attorney General or the United
States Attorney for the District of Rhode Island was served by
personal service or by certified or registered mail, see id.; see

al so Federal Defendants’ Mem at 4. |In addition, the mailed
Petition did not contain a summons. See Federal Defendants’ Mem
at 4.

Plaintiffs do not deny that they failed to serve the Federal
Def endants in conpliance with the Fed. R Cv. P. See Tape of
8/ 22/ 06 Hearing. They argue that dismissal on this basis is
unwar r ant ed because they are proceeding pro se. See id.
However, Plaintiffs’ pro se status does not excuse them from
conplying with procedural rules. See Instituto de Educacion
Universal Corp. v. U S. Dep't of Educ., 209 F.3d 18, 24 n.4 (1%
Cir. 2000); see also McNeil v. United States, 508 U. S. 106, 113,
113 S.Ct. 1980, 1984 (1993)(“[We have never suggested that
procedural rules in ordinary civil litigation should be

interpreted so as to excuse m stakes by those who proceed wi thout
counsel .”); Eagle Eye Fishing Corp. v. U S. Dep’'t of Commerce, 20
F.3d 503, 506 (1%t Cir. 1994)(“Wiile courts have historically

| oosened the reins for pro se parties, the right of self-

representation is not a license not to conply with relevant rul es



of procedural and substantive law. ”)(internal citations and
guotation marks om tted).

Plaintiffs additionally argue that they served the Federal
Def endants in accordance with the procedures of the Rhode Island
Fam |y Court, where the action was pending at the tine.
Plaintiffs Mem at 6-7 (citing RI. Gen. Laws § 9-5-18%).
However, it does not appear that Plaintiffs served the Federal
Def endants in accordance with rul es of procedure governing
service in Famly Court proceedings. See R1. R Dom Rel. P.
R 4. Mre significantly, Plaintiffs cite no authority in

8 9-5-18. Adaptation of forms to nore than one defendant.—

Whenever process shall issue agai nst nore than one def endant,
the fornms provided by | aw may be altered so as to comnbi ne the
sumons, the wit of arrest, and the wit of attachnent, in
order that they may be served on one or nore of the defendants
by one form of service and on the other or others by another
form of service.

R1. Gen. Laws 8 9-5-18 (1997 Reenactmnent).
“* Rule 4 provides, in relevant part, that:

(a) Sumons: Form  The sunmons shall bear the signature or
facsinmle signature of the clerk, be under the seal of the
court, contain the nanme of the court and the names of the
parties, be directed to the defendant, state the nanme and
address of the plaintiff's attorney, and the tinme within which
these rules require the defendant to appear and defend, and
shall notify the defendant that in case of his or her failure
to do so judgnment by default will be rendered against the
defendant for the relief denanded in the conplaint.

(b) Sane: |ssuance. The sumons may be procured in blank from
the clerk and shall be filled out by the plaintiff’'s attorney
as provided in subdivision (a) of this rule. The plaintiff’s
attorney shall deliver to the person who is to nmake service
the original summons upon which to make his or her return of
service and a copy of the summons and of the conplaint for
servi ce upon the defendant. Additional summons may be issued
agai nst any defendant.

(c) By Whom Served. Service of all process shall be nade by
a sheriff or the sheriff’'s deputy, within the sheriff’s county
unl ess otherwise provided by law, by any other person
authori zed by law, or by sonme person specially appointed by

7



support of the proposition that the United States and/or its
officers may be served in a manner other than that required by
the Fed. R Cv. P. Accordingly, the Court concludes that
Plaintiffs have not net their burden of establishing proper
service of process. See Saez R vera, 788 F.2d at 821 n. 2.

The Court finds that Plaintiffs have not served the Federal
Def endants in accordance with Fed. R GCv. P. 4(i). Accordingly,
their Motion to Dism ss should be granted on the basis of
i nsufficient process and insufficient service of process pursuant
to Fed. R Gv. P. 12(b)(4) and (5). | so recommend.

B. Failure to file an adm nistrative claim

Next, the Federal Defendants contend that Plaintiffs failed
to file an adm nistrative claimpursuant to 28 U.S.C. § 2675.
Federal Defendants’ Mem at 4-6. Thus, they argue that this
Court | acks subject matter jurisdiction over Plaintiffs’ Federal
Tort Clainms Act (“FTCA”) clains agai nst the Federal Defendants.
Id. at 5.

The Federal Tort Cdains Act (FTCA), 28 U.S.C. 88 1346,

2671- 2680, waives the sovereign inmunity of the United

States to suits in tort. The prerequisite for liability

under the Act is a “negligent or wongful act or om ssion

of any enpl oyee of the Governnent while acting within the
scope of his office or enploynent, under circunstances

the court for that purpose ....

(d) Summons: Personal Service. The summons and conpl ai nt
shall be served together. The plaintiff shall furnish the
person making service with such copies as are necessary.
Servi ce shall be made as foll ows:

(1) Upon an individual other than an i nconpetent person ... by
delivering a copy of the sumopns and conplaint to the
def endant personally or by leaving copies thereof at the
defendant’ s dwel | i ng house or usual place of abode with sone
person of suitabl e age and di scretion then residing therein or
by delivering a copy of the summons and conpl aint to an agent
aut hori zed by appointnment or by law to receive service of
process ....

R1. Dom Rel. P. R 4.



where the United States, if a private person, would be
liable to the claimant in accordance with the | aw of the
pl ace where the act or om ssion occurred.” 28 US.C. 8§
1346(b).
Santiago-Ramrez v. Sec’'y of Dep’'t of Defense, 984 F.2d 16, 18
(1%t Gir. 1993); see also Patterson v. United States, 451 F.3d
268, 270 (1% Gr. 2006)(quoting 28 U S.C. 8§ 1346(b)(1)); Bol duc
v. United States, 402 F.3d 50, 55 (1%t Cir. 2005)(“The FTCA

evinces a wai ver of sovereign imunity with respect to certain

categories of torts commtted by federal enployees in the scope
of their enploynent. It sinultaneously grants the federal
district courts jurisdiction over such clains.”)(internal
citation omtted); Santoni v. Potter, 369 F.3d 594, 602 (1t Gr.
2004) (“The Federal Tort Clainms Act provides a limted
congressi onal waiver of the sovereign immunity of the United

States for torts commtted by federal enployees acting wthin the
scope of their enploynent. Under the statute, the United States
may be held civilly liable in the same manner and to the sane
extent as a private individual under like circunstances.”)
(internal citation and quotation marks omtted); Roman v.
Townsend, 224 F.3d 24, 27 (1t Cr. 2000)(“The FTCA wai ves the
sovereign imunity of the United States with respect to tort
clains and provides the exclusive renmedy to conpensate for a
federal enployee’s tortious acts conmtted within his or her
scope of enploynent.”)(internal citation omtted). *“However,
unlike a suit against a private person, the Congress has created
an adm ni strative procedure that claimnts nust foll ow and
exhaust. This procedure allows the agency involved to receive a
claim investigate, and perhaps settle the dispute before a suit
is filed. 28 U S.C. 8§ 2675.[%”" Santiago-Ranirez, 984 F.2d at 18.

® Section 2675(a) provides in relevant part:

An action shall not be instituted upon a claim against the

9



Under the aforenentioned adm nistrative procedure,

[i]n order to bring a tort claim against the United
States under the FTCA, a claimant nust first file an
Adm nistrative CCaimwi th the appropriate federal agency
within two years of the accrual of the claim and then
file a tort claimagainst the United States within six
nmonths after a denial of (or failure to act upon) that
claimby the adm ni strative agency.

Roman, 224 F.3d at 27; see also Patterson, 451 F.3d at 270 (“[a]
tort claimagainst the United States shall be forever barred
unless it is presented in witing to the appropri ate Federal

agency within two years after such claimaccrues”)(quoting 28

U S C § 2401(b)® (alteration in original). |In order to provide
t he governnent with the requisite notice under 28 U . S.C. 8§
2675(a), see Santiago-Ramirez, 984 F.2d at 19, a claimant is
required to present to the agency “an executed Standard Form 95

or other witten notification of an incident, acconpanied by a

United States for noney damages for injury or | oss of property
or personal injury or death caused by the negligent or
wrongful act or omission of any enployee of the Government
while acting within the scope of his office or enploynent,
unl ess the claimant shall have first presented the claimto
the appropriate Federal agency and his claimshall have been
finally denied by the agency in witing and sent by certified
or registered mail. The failure of an agency to make fina
di sposition of a claimwthin six nonths after it is filed
shall, at the option of the claimant any tine thereafter, be
deened a final denial of the claim for purposes of this
section.

28 U.S.C. § 2675(a).
® Section 2401(b) states that:
Atort claimagainst the United States shall be forever barred
unless it is presented in witing to the appropriate Federa
agency within two years after such claim accrues or unless
action is begun within six nonths after the date of nmailing,

by certified or registered mail, of notice of final denial of
the claimby the agency to which it was presented.

28 U.S.C. § 2401(b).

10



claimfor noney damages in a sumcertain ...,” id. (quoting 28
CFR 8 14.2(a)’).

“Timely filing of an adm nistrative claimis a
jurisdictional prerequisite to suit.” Cascone v. United States,
370 F.3d 95, 103 (1t Cr. 2004); see also Corte-Real v. United
States, 949 F.2d 484, 485-86 (1" Gr. 1991)("“The requirenents
that a claimant tinmely present a claim in witing, stating a sum

certain are prerequisites to a federal court’s jurisdiction to
entertain a suit against the United States under the FTCA. ").

“As with all waivers of sovereign imunity, the FTCA nust be
‘construed strictly in favor of the federal government ....’”

Bol duc, 402 F.3d at 56 (citation omtted); see also Cascone, 370
F.3d at 103 (“Because the FTCA is a waiver of sovereign inmunity,

it is strictly construed.”).

Plaintiffs deny that they failed to file an admi nistrative
claim citing materials attached to their Qbjection.
Plaintiffs Mem at 7. These materials include a letter from
Plaintiff Resendes to the United States Attorney for the District
of Rhode Island, Robert Clark Corrente (“U S.A Corrente”), dated
February 6, 2006, to which she apparently attached a copy of a
conpl aint she sent to the Rhode Island Ofice of the Attorney
Ceneral (to the attention of Crimnal Investigations), also dated
February 6, 2006; a copy of a United States Postal Services

" Section 14.2(a) provides in relevant part that:

For purposes of the provisions of 28 U. S.C. 2401(b), 2672, and
2675, a claim shall be deened to have been presented when a
Federal agency receives froma claimant, his duly authorized
agent or | egal representative, an executed Standard Form95 or
other witten notification of an incident, acconpanied by a
clai mfor noney damages in a sumcertain for injury to or |oss
of property, personal injury, or death alleged to have
occurred by reason of the incident

20 C.F.R § 14.2(a) (2006).

11



certified mail receipt bearing the address of the U S. Attorney’s
Ofice and a delivery date of February 9, 2006; and a response
from Assistant United States Attorney (“A U S. A ") Cerald B.
Sullivan, Chief, Crimnal Division, dated February 13, 2006,
whi ch references her conplaint against the Attorney General of
Rhode Island. See Plaintiffs’ Mem, Attachnents® (“Att.”).
Despite Plaintiffs’ inplication to the contrary, these
docunents cannot be construed as the filing of an adm nistrative
claimor denial thereof. The body of the February 6, 2006,
letter to U S.A Corrente reads as foll ows:

The United States of Anerica is the greatest country in
the world in all of its splendor of dreans cone true,
freedom and human rights. As such it is not only ny
right but my duty to contribute as a nenber of society in
keeping its splendor and integrity intact, so that this
great bel oved country may continue to serve as an exanpl e
to all other nations and give hope to human ki nd.

Pl ease assist ne in fulfilling this hunble effort by
reviewing the claim enclosed, so that it my receive
pronpt attention, due to the sensitive nature involving
a (5) year old child.

Plaintiffs Mem, Att. 1 at 1. There is no indication that
Plaintiffs’ intention in sending this letter was to file a claim
against any United States official. See Santiago-Ramrez, 984
F.2d at 19 (“We understand a plaintiff to have satisfied the

notice requirenent of section 2675 if he or she provides a claim

8 Plaintiffs do not individually nunber these attachnments, but
include a list of three itens attached:

1. Correspondence to US Attorney Ceneral Robert C. Corrente,
cover letter (1 page); copy of conplaint (pages 1-3) ....

2. Correspondence fromUS Attorney General’s Ofice (1 page).
3. Correspondence fromRlI State Attorney General’'s Ofice (1

page) .

Plaintiffs’ Menorandumin Support of bjection to Federal Defendants’
Motion to Dismiss (“Plaintiffs’ Mem”), Attachnents. The Court
follows the nunbering in Plaintiffs’ list when citing to the above
attachnents.

12



formor ‘other witten notification which includes (1)
sufficient information for the agency to investigate the clains,
and (2) the anmount of damages sought.”). The conplaint attached
to the February 6, 2006, letter to U S.A Corrente is addressed
to the Rhode Island O fice of the Attorney General and accuses
the “Attorney General,” Att. 1 at 2, of “obstructing justice,”
id., “abusing its discretionary power,” id., and “wllfully
violating constitutional rights,” id. at 3. There are several
references to the Attorney General contained therein, see id. at
2-4, and no references to any federal officials, see id. Thus,
there is insufficient information provided to put the U. S
Attorney’s O fice on notice of any clains agai nst federal
officials or to allow investigation of such clains. See
Santiago-Ramrez, 984 F.2d at 19. Mreover, no anount of damages

is stated. See id.

In addition, A U S A Sullivan’s response to the February 6,
2006, letter cannot be considered a denial of or failure to act
on an admnistrative claim see 28 U.S.C. §8 2675(a); Roman, 224
F.3d at 27. A U S. A Sullivan’s response states that:

| have received and revi ewed your | etter of February 6,

2006, along with the enclosed conplaint. | cannot
determ ne the precise nature of your conplaint fromthe
docunents that you suppli ed. Al t hough you generally

describe a matter involving child custody and w tness
protection, five other docunents that you claim were
enclosed with your letter were not there.

| would have called you but you did not furnish a

t el ephone nunber. Pl ease provide nore information,
supply the m ssing docunents, or call nme to explain the
pr obl em

Plaintiffs Mem, Att. 2; see also 28 U S.C § 2675(a) (noting
prerequisite that “claimshall have been finally denied by the

13



agency in witing and sent by certified or registered mail”9).
There is no evidence that Plaintiffs took any further action
before filing the Petition. Accordingly, the Court concl udes
that they have failed to exhaust their adm nistrative renedies.

“The FTCA bars claimants frombringing suit in federal court
until they have exhausted their admnistrative renedies.” MNei
v. United States, 508 U.S. 106, 113, 113 S.Ct. 1980, 1984 (1993);
see also Corte-Real v. United States, 949 F.2d 484, 485-86 (1
Cr. 1991). Plaintiffs here have failed to do so. Therefore,
this Court lacks jurisdiction over Plaintiffs’ FTCA clains

agai nst the Federal Defendants, and those clains should be
di smssed. See McNeil, 508 U.S. at 113, 113 S.C. at 1984
(“Because petitioner failed to heed that clear statutory command,

the District Court properly dismssed his suit.”); Gonzalez v.
United States, 284 F.3d 281, 288 (1" Cir. 2002)(“[I]t is well-
settled that an FTCA claimnust be dismssed if a plaintiff fails

to file atinmely admnistrative claim This court has repeatedly
held that conpliance with this statutory requirenent is a
jurisdictional prerequisite to suit that cannot be waived.”)
(internal citations omtted); Santiago-Ramirez, 984 F.2d at 18

(“Failure to tinely file an admnnistrative claimwth the
appropriate federal agency results in dismssal of the
plaintiff’s claim since the filing of an adm nistrative claimis

a non-wai vabl e jurisdictional requirenment.”). | so reconmend.
C. Failure to state a claimupon which relief may be
gr ant ed

In ruling on a notion to dismss pursuant to Rule 12(b)(6),
the court construes the conplaint in the |ight nost favorable to
the plaintiff, see Paradis v. Aetna Cas. & Sur. Co., 796 F. Supp.

® Bven if AU S A Sullivan’s letter could reasonably be
construed as a final denial--which it cannot--that there is no
indication that it was sent by registered or certified mail.

14



59, 61 (D.R 1. 1992); Geater Providence MRl Ltd. P ship v. Med.
| magi ng Network of S. New England, Inc., 32 F. Supp.2d 491, 493
(D.R 1. 1998), taking all well-pleaded allegations as true and

giving the plaintiff the benefit of all reasonable inferences,
see Arruda v. Sears, Roebuck & Co., 310 F.3d 13, 18 (1t Cr.
2002). If under any theory the allegations are sufficient to

state a cause of action in accordance with the law, the notion to
di sm ss nust be denied. Hart v. Mazur, 903 F. Supp. 277, 279
(D.R 1. 1995). The court “should not grant the notion unless it

appears to a certainty that the plaintiff would be unable to
recover under any set of facts.” Roma Constr. Co. v. aRusso, 96
F.3d 566, 569 (1t Cir. 1996); accord Conley v. G bson, 355 U S.
41, 45-46, 78 S. . 99, 102, 2 L.Ed.2d 80 (1957); see also Arruda
v. Sears, Roebuck & Co., 310 F.3d at 18 (“[We will affirma Rule
12(b)(6) dismissal only if ‘the factual avernents do not justify

recovery on sone theory adunbrated in the conplaint.””).

The court, however, is not required to credit “bald
assertions, unsupportable conclusions, and opprobrious epithets.”
Dart nouth Review v. Dartnouth Coll., 889 F.2d 13, 16 (1t Gr.
1989) (i nternal quotation marks omtted)(quoting Chongris v. Bd.
of Appeals, 811 F.2d 36, 37 (1%t Cr. 1987)). Rule 12(b)(6) is

forgiving, but it “is not entirely a toothless tiger.” Canpagna
v. Massachusetts Dep’t of Envtl. Prot., 334 F.3d 150, 155 (1%
Cr. 2003)(quoting Dartnmouth Review v. Dartmouth Coll., 889 F.2d

at 16). A plaintiff nust allege facts in support of “each
materi al el ement necessary to sustain recovery under sone
actionable |l egal theory.” Dartnmouth Review v. Dartnouth Coll.
889 F.2d at 16 (quoting Gooley v. Mbil Gl Corp., 851 F.2d 513,
515 (1* Cir. 1988)).

According to the Federal Defendants, Plaintiffs have failed

to state clainms upon which relief nay be granted for several
reasons. First, the Federal Defendants argue that interference
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and conduct are not valid tort clainms. Federal Defendants’ Mem
at 6-7. Second, they observe that the FTCA does not waive
sovereign imunity for defamation clains. |1d. at 7-8. Third,
they submit that even if they were involved in the decision-
maki ng process in the instant matter—-which they deny-any cl ai ns
based on the federal Wtness Rel ocation and Protection statute,
18 U.S.C. § 3521, are barred by the statute, see Federa

Def endants’ Mem at 8-9.

The Court agrees that Plaintiffs’ First and Fourth Causes of
Action, for interference!® and conduct, do not state cognizable
tort clainms under Rhode Island | aw. However, both counts al so
refer to the tort of intentional infliction of enotional
distress. See Petition at 5 (First Cause of Action)
(“I'ntentional Infliction of Mental Distress”), 6 (Fourth Cause of
Action) (“Infliction of Enotional and Mental Distress and
Fi nanci al Burden”). “d ains against the governnent for
intentional infliction of enotional distress are not excepted
fromthe FTCA.” Santiago-Ramrez v. Sec’y of Dep’'t of Defense,
984 F.2d 16, 20 (1%t Gir. 1993); accord Raz v. United States, 343
F.3d 945, 948 (8'" Cir. 2003)(noting that intentional infliction
of enotional distress clains are not barred by FTCA' s

intentional-torts exception). Construing Plaintiffs’ Petition
liberally as it nust, see Strahan v. Coxe, 127 F.3d 155, 158 n.1
(1t Gir. 1997), the Court addresses the required elenents of the
tort of intentional infliction of enotional distress.

The | aw of the state in which the allegedly tortious acts
t ook place provides the source of substantive liability under the

10 Al't hough the Federal Defendants suggest that Plaintiffs' First
Cause of Action nmay refer to the tort of interference with contract
rights, see Federal Defendants’ Menorandum in Support of Mdttion to
Di smiss (“Federal Defendants’ Mem”) at 6-7, which is barred under the
Federal Tort Clains Act (“FTCA"), see 28 U S.C. 8§ 2680(h), Plaintiffs
deny that their First Cause of Action involves contract rights, see
Plaintiffs’ Mem at 8.
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FTCA. See Bolduc v. United States, 402 F.3d 50, 56 (1% Gr.
2005); Davric Maine Corp. v. United States Postal Service, 238
F.3d 58, 64 (1t Cr. 2001). Under Rhode Island law, in order to
prevail on a claimof intentional infliction of enotional

distress, Plaintiffs nust “prove extreme and outrageous conduct
that intentionally or recklessly resulted in causing ... severe
enotional distress.” Vallinoto v. D Sandro, 688 A. 2d 830, 838
(R1. 1997). In addition, “a plaintiff nust prove physical

synpt omat ol ogy resulting fromthe all eged i nproper conduct.”
ld.; see also dift v. Narragansett Television, L.P., 688 A 2d
805, 813 (R I. 1996)(noting that to avoid sumary judgnent,
plaintiffs “were required to allege in their conplaint and

denonstrate not only extreme and outrageous conduct on the part
of [the defendant], but also the existence of resulting physical
synpt omat ol ogy”) .

Plaintiffs here have not alleged “extreme and outrageous
conduct”, id., on the part of the Federal Defendants. Although
Plaintiffs plead, on information and belief, that “each of the
Def endant s known and unknown is legally responsible in sone
manner for the occurrences alleged in this Petition and
unlawful |y caused the injuries and damages to Plaintiffs and
Mnor Child ... as alleged in this Petition,” Petition § 5, and
that “each Defendant known and unknown was the agent, enployee,
or conspirator of every other Defendant, and in doing the acts
alleged in this Petition, was acting within the course, scope and
authority of their [sic] agency or enploynent ...,” id. 1 6, it
is not at all clear how the Federal Defendants’ *“conduct has and
continues to obstruct and interfere with reckl ess disregard of
Plaintiff’s [sic] and mnor child[’s] ... civil and De facto

1 Indeed, it is unclear fromthe Petition what, if any, conduct
can be ascribed to the Federal Defendants.
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parent rights as well as full enjoynment of their cherished
relationship resulting in the suffering of extreme nental
di stress,” Petition § 23, or how the Federal Defendants “have and
continue to interfere and obstruct with reckl ess disregard
Plaintiff’s [sic] and Mnor Child s rights causing extrenme nental
suffering and acute nental distress on the Plaintiffs and M nor
Child by willfully, maliciously and outrageously rendering it
i npossi ble for any personal contact or other comrunication to
take place between the Plaintiffs and Mnor Child as well as ful
enj oynent of their cherished relationship, and causi ng personal
econonm c loss and financial hardship on the Plaintiffs,” id. |
29.

These al |l egations anmount to no nore than “bald assertions
[ and] unsupportable conclusions ....” Dartnouth Review v.
Dartnouth Coll., 889 F.2d 13, 16 (1t G r. 1989). Even a pro se
plaintiff rmust allege facts in support of “each material el enent

necessary to sustain recovery under sonme actionabl e | egal
theory.” I1d. Plaintiffs in the instant matter have not done so.
The sane is true for Plaintiffs’ Second Cause of Action,
entitled “Negligence,” Petition at 5, but also including
“Intentional Infliction of Enptional Distress,” id. Plaintiffs
have not all eged how the Federal Defendants have “negligently
breach[ed] their duty of care and responsibility to statutory
requirenents and intentionally inflict[ed] extreme enotional
di stress upon Plaintiff’s [sic] and Mnor Child s civil and De
facto parent rights as well as full enjoynent of their cherished
relationship resulting in the suffering of extreme enotional
distress,” id. T 25, nor have they cl ai med physi cal
synpt omat ol ogy resulting therefrom The Court is not required to
accept Plaintiffs’ unsupported assertions. See Dartnouth Review,
889 F.2d at 16.
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In their Third Cause of Action, defamation, see Petition at
5 Plaintiffs allege that all Defendants “have and continue to
willfully defame Plaintiff’s [sic] good name and reputation by
engagi ng in prejudicial and biased conduct; obstructing and
interfering with Plaintiff’s [sic] and Mnor Child s civil and De
facto parent rights; rights to civil proceedi ngs by
m srepresentation to the court as well as full enjoynment of their
cherished relationship resulting in the suffering of extrene
enotional distress,” id. ¥ 27. However, the FTCA explicitly
states that, with the exception of |aw enforcenent officers:?'?

The provisions of this chapter and section 1346(b) of
this title shall not apply to--

* k%%

(h) Any claim arising out of assault, battery, false

i nprisonnment, false arrest, malicious prosecution, abuse

of process, libel, slander, m srepresentation, deceit, or

interference with contract rights ....
28 U.S.C. 8 2680 (bold added); see also Santoni v. Potter, 369
F.3d 594, 602 (1 Cr. 2004)(“Certain types of intentional torts
are exenpted fromthe FTCA s wai ver of sovereign immunity....”");
Raz v. United States, 343 F.3d at 948 (agreeing that plaintiff
“may not proceed under the FTCA on a claimfor slander”); Osay
v. United States Dep’t of Justice, 289 F.3d 1125, 1132 (9" Cir.
2002) (“The FTCA' s wai ver of the federal governnent’s sovereign

i mmunity does not apply ... to clains ‘arising out of assault’
and other intentional torts specified in the statute unless the

2 Section 2680(h) defines “investigative or |aw enforcenment
officer” as “any officer of the United States who is enpowered by | aw
to execute searches, to seize evidence, or to nake arrests for
violations of Federal law.” 28 U S.C. 8 2680(h). This exception does
not apply to the United States Attorney General or the United States
Attorney for the District of Rhode Island.
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clainms involve ‘acts or om ssions of investigative or |aw
enforcenent officers of the United States Governnent.’”)(quoting
28 U.S.C. 8 2680(h)). Thus, Plaintiffs’ Third Cause of Action is
barred because defamation is an intentional tort for which the
FTCA does not waive sovereign immunity. Davric Maine Corp., 238
F.3d at 62 (noting that exceptions provision of 28 U S.C. § 2680
states that “the provisions of the FTCA ‘shall not apply to

defamation suits”)(quoting 28 U . S.C. § 2680); Jinenez-N eves V.
United States, 682 F.2d 1, 6 (1t Gr. 1982)(noting that FTCA
“explicitly exenpts ‘libel’” and *slander’ —what anmounts to

‘defamation,’” Prosser, supra, § 111 at 737—+fromthe clains to
which the Untied States grants consent to be sued”).

Plaintiffs claimviolations of their “Cvil R ghts and
interests protected by and under the Constitution of the United
States ...,” Petition § 30, and allege violations of the Wtness
Rel ocation and Protection statute, id. 77 11-13, 17, as well as
the Full Faith and Credit Act,® see id. ¥ 11. However,

“[f]ederal constitutional or statutory |law cannot function as the
source of FTCA liability.” Bolduc, 402 F.3d at 56; see also FDIC
v. Meyer, 510 U. S. 471, 478, 114 S.Ct. 996, 1001 (1994)(“[T]he
United States sinply has not rendered itself |iable under 8§

1346(b) for constitutional tort clains.”); Davric Mine Corp.

¥ Plaintiffs describe this statute as the “Federal Ki dnapping
Prevention Act (28 USC [§] 1738A),” Petition § 11. However, section
1738A is part of the Full Faith and Credit Act, pertaining to child
custody determnations, and reads in relevant part as foll ows:

(a) The appropriate authorities of every State shall enforce
according to its terns, and shall not nodify except as
provi ded i n subsections (f), (g), and (h) of this section, any
custody determination or visitation determ nation nade
consistently with the provisions of this section by a court of
anot her State.

28 U.S.C. § 1738A
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238 F.3d at 63 (noting Meyer’s holding that federal
constitutional tort claimis not cognizable under FTCA).

Mor eover, even if the Court could reasonably infer that the
Federal Defendants took any action with regard to the pl acenent
of Defendant Brown and the mnor child in a witness protection
program (which it cannot), they are imune fromliability under
the Wtness Rel ocation and Protection statute, see 18 U.S.C. §
3521(a)(3) (“The United States and its officers and enpl oyees
shall not be subject to any civil liability on account of any
decision to provide or not to provide protection under this
chapter.”).

Based on the foregoing, the Court concludes that Plaintiffs’
Petition, as it relates to the Federal Defendants, should al so be
dism ssed for failure to state a clai mupon which relief can be
granted, see Fed. R GCv. P. 12(b)(6). | so reconmend.

D. Failure to nane proper party

Finally, the Federal Defendants note that Plaintiffs have
named i nproper parties. Federal Defendants’” Mem at 1 n.1. 1In
the Petition Plaintiffs named the “United States of America
Departnent of Justice,” Petition at 1, and the “United States
Attorney Ceneral District of Rhode Island,” id. However, “the
FTCA requires that the nanmed defendant in an FTCA action be the
United States and only the United States.” Ronman v. Townsend,
224 F.3d 24, 27 (1t Cr. 2000)(citing 28 U S.C. 88 1346(b),

2674, 2679(a)); see also McC oskey v. Mieller, 446 F.3d 262, 266
(21t Gir. 2006)(noting, regarding plaintiffs’ FTCA cl ai ns agai nst

vari ous defendants, that “the United States is the only proper
defendant in such an action”). “Failure to nanme the United
States as defendant in an FTCA suit results in a fatal |ack of
jurisdiction.” Roman, 224 F.3d at 28 (quoting Allgeier v. United
States, 909 F.2d 869, 871 (6'" Cir. 1990)); see also MO oskey,
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446 F.3d at 266 (noting that district court correctly held that
no FTCA claimcould |ie against nanmed federal defendants).
Accordingly, the Federal Defendants’ Mtion to Dismss should be
granted for this reason as well, and | so recomend.
V. State Law C ains

Havi ng determ ned that the federal clains against the
Federal Defendants should be dism ssed, the Court’s exercise of
suppl enmental jurisdiction over any renmaining state | aw cl ai ns
agai nst the Federal Defendants is discretionary.* See DM
Research, Inc. v. Coll. of Am Pathologists, 2 F.Supp.2d 226, 230
(D.RI. 1998) (“Having determ ned that the sole federal claim
shoul d be dism ssed, the Court has discretion to determ ne

whet her it shoul d exercise supplenental jurisdiction over those
[state law] clainms.”)(citing 28 U . S.C. 8§ 1367(c)(3)*), aff’d,
170 F.3d 53 (1t Cir. 1999). 1In the present action, the Court
recommends that the exercise of supplenental jurisdiction over
Plaintiffs’ state |law clains agai nst the Federal Defendants be
declined and that those clainms be dismssed w thout prejudice.

1 As noted previously, Plaintiffs allege violations of their
rights under the Rhode Island Constitution, Rhode |Island General Laws
pertaining to donestic relations, the UniformPaternity Act, and the
state Tort Cains Act. See Petition  30.

5 Section 1367(c) provides that:

The district courts may decline to exercise supplenental
jurisdiction over a claimunder subsection (a) if--

(1) the claimraises a novel or conplex issue of State | aw,
(2) the claim substantially predoninates over the claim or
claims over which the district court has origi nal
jurisdiction,

(3) the district court has disnissed all clains over which it
has original jurisdiction, or

(4) in exceptional circunstances, there are other conpelling
reasons for declining jurisdiction.

28 U.S.C. § 1367(c).
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See DM Research, Inc., 2 F. Supp.2d at 230 (“Certainly, if the
federal clains are dism ssed before trial, even though not

i nsubstantial in a jurisdictional sense, the state clains should
be dism ssed as well.”)(quoting United M ne Wrkers of Am v.

G bbs, 383 U. S. 715, 726, 86 S.Ct. 1130, 1139 (1966)); see also
Springfield Termnal Ry. Co. v. Canadian Pacific Ltd., 133 F. 3d
103, 110 (1t GCir. 1997)(affirmng district court’s grant of
summary judgnent for defendants on federal clains and noting that

“we see no reason to question the district court’s action in

declining to exercise its supplenental jurisdiction over state
law clainms”); Jones v. Rhode Island, 724 F.Supp. 25, 34 (D.R .
1989) (“Since the Court has dism ssed all federal clains against

[certain defendants], no independent basis of federal
jurisdiction exists as to these defendants. Accordingly, because
of the absence of such federal jurisdiction, this Court nust also
di sm ss the pendent state constitutional clains asserted against

them ).
V. Concl usi on
For the reasons stated above, | recomrend that the Mbdtion to

Di smss be granted and that the Petition be dismssed as to the
Federal Defendants. | also recommend that the Court decline to
exerci se supplenental jurisdiction over Plaintiff’s state | aw
clainms, if any, against the Federal Defendants and that those
clains be dism ssed without prejudice.

Any objections to this Report and Recommendati on nust be
specific and nmust be filed with the Cerk of Court within ten
(10) days of its receipt. See Fed. R Cv. P. 72(b); DRI LR Cv
72(d). Failure to file specific objections in a tinely manner
constitutes waiver of the right to review by the district court
and of the right to appeal the district court’s decision. See
United States v. Val encia-Copete, 792 F.2d 4, 6 (1% Cr. 1986);
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Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°
Cir. 1980).

DAVID L. MARTIN
United States Magi strate Judge
Novenmber 2, 2006
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