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WlliamE Smth, United States D strict Judge.

This diversity action raises several novel and interesting
i nsurance | aw issues. It arises froman insured s allegation that
its insurer both failed to defend it fromclains of breach and to
indemmify it for a settlenent within the policy s aggregate limt.
The insured al so has sued the insurer’s clains admnistrator. The
rel ati onships of the parties gives the case the interesting tw st:
the insurer is a captive of the insured and the clains
adm nistrator is also one of the reinsurers under the policy. The
clainms adm nistrator has noved to dismiss all counts against it

(Counts IV through VI). The questions before the Court are whet her



an i ndependent clains adm nistrator can be |iable to an i nsured for
bad faith clains handling (Count 1V), tortious interference with
contractual relations (Count V), or negligence (Count VI). For the
reasons set forth below, the Court finds that the insured can
mai ntain the bad faith and tortious interference clains, but not
the negligence claim
l. BACKGROUND

Under the famliar Fed. R Cv. P. 12(b)(6) rubric, the Court
accepts as true the factual allegations in the conplaint and draws

all reasonable inferences in the plaintiffs’ favor. Educador es

Puertorriquenos en Accion v. Hernandez, 367 F.3d 61, 62 (1st Cr

2004) . In deciding the notion, the Court may also consider
docunents (such as the contracts discussed below) integral to or
explicitly relied upon in the conplaint, whether or not those

docunents are attached to the conplaint. Jorge v. Runsfeld, 404

F.3d 556, 559 (1st Cir. 2005); Beddall v. State St. Bank & Trust

Co., 137 F.3d 12, 17 (1st Cir. 1998). The Court recites only those
facts necessary to decide the present notion, beginning with a
brief introduction of the parties.

Robertson Stephens, Inc. (“RSI”) is an investnent and
securities firmthat is wholly owned by Robertson Stephens G oups,
Inc. (“"RSA "), a holding conpany. Bank of Anerica Corporation is
successor-in-interest to FleetBoston Financi al Cor por ati on

(collectively, “Fleet” or “Plaintiffs”), and wholly owns RSA. FFG



| nsurance Co., Ltd. (“FFG') was,! at all tinmes relevant to this
case, a captive insurance conpany (“captive”) of Fleet.? Federal
| nsurance Conpany (“Federal” or “Defendant”) is FFGs clains
adm ni strator and, by a separate agreenent, one of the reinsurers
of coverage.?

Three docunents define the rel ationshi ps anong the parties to
this dispute. The first is the “Conbi ned R sk Protection Progrant
(the “Policy”), which is a primary insurance policy FFG issued to
its owner, Fleet. The Policy provides coverage to Fleet and its
subsidiaries, including RSI, against certain | osses. For exanple,
8 6, entitled “Enploynent Practices Liability,” requires FFG to
“pay on behalf of the Insureds all Loss for which the Insured

becones | egal |y obligated to pay on account of any Claimfirst nade

Y Bullfinch I ndemmity Conpany, Inc. is a naned defendant and
successor-in-interest to FFG but is not inplicated directly in
this notion. For ease of reference, the Court shall refer to FFG
excl usivel y.

2 A captive is a wholly-owned subsidiary that insures sonme or
all of the risks of its parent, and, generally, is not otherw se
involved in the insurance business. Parents create and insure
t hrough captives often to avail thenselves of a tax deduction for
t he anmobunt of prem uns pai d, which they woul d not be able to deduct
if they sinply self-insured, for exanple. See generally 3 Couch on
| nsurance 8 39:2 (Lee R Russ ed., 3d ed. 2006).

3 The conpl ai nt al so naned as def endants The Chubb Cor poration
(“Chubb”) and Chubb & Son, Inc. (“Chubb & Son”). However, based on
the representation that neither Chubb (Federal’'s parent) nor Chubb
& Son (an unincorporated division of Federal) is party to the
agreenents at issue in this case, the parties entered into a
tolling agreenent, in Decenber 2005, dism ssing wthout prejudice
all clains against them



agai nst the Insured during the Policy Period,” (Policy 8 6-1), and
to “defend agai nst any Claimcovered by this Policy.” (l1d. 8 6-6.)
Coverage, however, was subject to a lengthy |ist of exclusions,
(id. 8 6-3), and required that “the Insureds shall, as a condition
precedent to exercising their rights under this Policy, give to the
Conpany witten notice of any C ai mnmade agai nst any of themfor a
Wongful Act after any Insured determnes it is reasonably possible
t hat Loss on account of such Claimw || neet or exceed $5, 000, 000.”
(ld. 8 6-7.) The Policy maintains a $100 mllion aggregate limt,
with a $10 million per-loss/claimretention anount.

The second 1is the “Cains Admnistration Agreenent”
(“Adm nistration Agreenent”) between FFG and Federal. The
Adm ni stration Agreenent delegates to Federal the authority “to
recei ve, review and eval uate any C ai ns” brought under the Policy,
(Adm nistration Agreenent 8 2(A)), and “to interpret [Policy]
| anguage, nmake [Policy] coverage decisions, and to settle covered
Clainms for any anount up to the [Policy] limts.” (ld. §8 2(0O.)
Al t hough Federal’s authority “to deny, negoti ate, adjust or settle”
clains was contingent on FFG s express witten permssion, (id. 8
2(A)), seemngly conflicting |anguage indicates that “[a]ll
decisions with respect to the ultimte disposition of a Claim.

shall be nmade by [Federal].” (ld. 8 2E.) In the end anal ysis,
however, FFG is “solely liable for the paynents of all Caim

amounts.” (1d. 8§ 6(3).)



The third and final docunent is a “Certificate of Facultative
Casualty Reinsurance” (“Reinsurance Agreenent”) that Federal
entered into wth FFG Under the terns of the Reinsurance
Agreenent, Federal becane (in addition to the clains adm nistrator
under the Adm nistration Agreenent) one of the reinsurers of
coverage under the Policy, obligated to provide a quota share of
30% of the $100 mllion reinsurance limt of liability.*

The events that put these docunents in play began in July 2002
when RSI announced that it woul d cease its broker-deal er operations
and begin w nding down. El even nonths later, several RSI
executives served on Fleet a witten demand, enclosing a draft
civil conplaint seeking damages, indemity, and penalties arising
fromRSI and Fleet’s all eged breach of their enpl oynent agreenents,
and a draft demand for arbitration of their clains. Shortly
thereafter, Fleet filed a claimwth FFG requesting defense and
indemification for itself and RSI. Fleet also forwarded to FFG a
copy of the demand letter, draft civil conplaint, and draft

arbitrati on denmand.

4 Captives typically buy reinsurance as a risk-spreading
mechani sm See In re Petition of the Bd. of Dirs. of Hopewell
Int’l Ins., Ltd., 272 B.R 396, 400 & n.1 (Bankr. S.D.N. Y. 2002).
Her e, FFG purchased rei nsurance from(or, in proper parlance, ceded
it to) Federal on the Policy. Under this particular type of
rei nsurance (known as quot a-share reinsurance), Federal agreed to
cover 30%of FFG s | osses under the Policy in exchange for the sane
percentage of Fleet’s prem um




Wen neither Federal nor FFG responded to their claim
Plaintiffs began to negotiate a settlenment with the aggri eved RS
executives in Septenber 2003. Negoti ations continued i nt o Decenber
2003, when Federal, m stakenly relying on a scrivener’s error in
the Policy, informed Fleet orally that its clains were not covered.
Soon thereafter, Plaintiffs reached a settlement wthin the
aggregate |imt of the Policy, telling FFG on January 9, 2004.
Federal finally responded in witing to Fleet’s claimon February
24, 2004, acknow edgi ng apol ogetically that the executives’ clains
were covered and asserting that it would further investigate the
clains and possible defenses. However, because FFG did not
reinburse Plaintiffs for defense costs or the settlenent paynent,
Plaintiffs filed this action. Federal then noved to dismss
pursuant to Rule 12(b)(6).

1. STANDARD OF REVI EW

If the allegations in the conplaint, under any theory, are

sufficient to state a cause of action, this Court nust deny the

nmotion to di sm ss. Vartanian v. Monsanto Co., 14 F.3d 697, 700

(st Cr. 1994). Neverthel ess, “mnimal requirenents are not
t ant amount to nonexi stent requirenments. The threshold may be | ow,

but it isreal.” &ooley v. Mbil Gl Corp., 851 F.2d 513, 514 (1st

Cr. 1988). In order to survive dismssal, a plaintiff is

“required to set forth factual allegations, either direct or



inferential, respecting each materi al el enent necessary to sustain
recovery under sone actionable |legal theory.” 1d. at 515.
I11. CHO CE OF LAW

Before the viability of Plaintiffs’ clains nmay be addressed,
the Court nust first resolve the parties’ choice-of-|aw dispute.
Federal nmakes a pitch for the application of California I|aw,
arguing that “the alleged ‘injury’ to RSI and/or Fleet resulting
fromFederal ' s al | eged conduct occurred either in California, where
RSI is |located, or Rhode Island, where Fleet is |ocated.” Mre to
t he point, Federal clains that the application of Californialawis
di spositive because California courts do not recognize Plaintiff’s
causes of action. Rhode Island courts have not addressed these
gquestions, so Federal w shes, quite understandably, to avoid its
uncertain waters. However, because Federal believes that the
ultimate resol ution of the case woul d be identical under the | aw of
either state, Federal contends that the Court need not determ ne

which law applies. See Fratus v. Republic W Ins. Co., 147 F. 3d

25, 28 (1st Cir. 1998) (“A federal court sitting in diversity need
not make a finding regarding which state’s law is to be applied
where the case’ s resol ution woul d be identical under either state's
law. ") . Wthout comenting on Federal’s interpretation of
California law, Plaintiffs argue that Rhode Island law clearly

applies.



As a prelimnary matter, Federal’ s suggestion that this Court
shoul d bypass the choice-of -l aw question nust be rejected. The
principle that a court may eschew a choice of law is grounded in
the pragmatic notion that federal courts, sitting in diversity,
should do no nore than is necessary to decide a case. See, e.qg.,

Pedi atricians, Inc. v. Provident Life & Accident Ins. Co., 965 F. 2d

1164, 1168 (1st Cr. 1992). The prototypical exanple in this
context is when there is no material conflict between the
definitive law of the conpeting forunms in ternms of resolving the

clains at i ssue, see Fashion House, Inc. v. Knmart Corp., 892 F. 2d

1076, 1092 (1st G r. 1989); but the principle is equally applicable
to situations in which the highest courts of the conpeting foruns,
t hough both silent on the issue, likely would reach the sane

result. See Hart Eng’g Co. v. FMC Corp., 593 F. Supp. 1471, 1477

n.5 1481 (D.R 1. 1984) (refusing to choose the applicable |aw
because all three conpeting states had not addressed t he question).
The present situation is distinct because this Court woul d have to
predict the course of Rhode Island |aw and then conpare it to
existing California | aw as a precursor to deciding the choice-of -
| aw question. Such an exercise nmakes little practical sense, and
woul d gener ate deci sion-nmaking rather than reduce it.

To determ ne what |aw governs Plaintiffs’ tort clains, this

Court enpl oys Rhode I sl and’ s choi ce-of -1 aw princi ples. See Fashi on

House, 892 F.2d at 1092 (“In a tort case invoking diversity



jurisdiction, a federal district court nust apply the forums
choice-of-law principles.”). In tort actions that inplicate the
interests of multiple states, Rhode | sl and has adopted an i nterest-
wei ghing test to ascertain which state “bears the nost significant

relationship to the event and the parties.” Oyola v. Burgos, 864

A . 2d 624, 627 (R 1. 2005) (quoting Taylor v. Mass. Flora Realty,

Inc., 840 A 2d 1126, 1128 (R 1. 2004) (per curianm)). Such factors
to be considered include “(a) [the] |ocation where the conduct
leading to the injury occurred, (b) the parties’ domcile,
resi dence or place of business; and (c) the location where the
parties’ relationship was centered,” but by far “the nost inportant
factor is the |location where the injury occurred.” Taylor, 840
A 2d at 1128.

An exam nation of these factors conpels the Court to apply
Rhode Island |aw. The insured, Fleet, was incorporated in Rhode
| sl and, which was at all relevant times its principal place of
busi ness and cor porate hone; RSI was i ncorporated i n Massachusetts,
and its principal place of business (at least at one tine) was in

California,® but all the communications surroundi ng the insurance

® RSI’s principal place of business is not entirely clear.
Par agraph 3 of the conplaint nanes San Francisco, but Plaintiffs’
opposi tion nmenorandum notes that RSI had ceased doi ng business in
California by the time of the underlying enpl oynent dispute and,
nore i nportantly, the subsequent insurance clai mspawni ng fromt hat
di sput e. Federal takes issue with the absence of such an
allegation in the conplaint. To the extent that a factual dispute
over RSI’s principal place of business exists in the first place,
it does not preclude a choice of law at this stage because the

9



claim —the subject of the present dispute —occurred in Fleet’s
Rhode |Island office. Wt hout question, Rhode Island has a
substantial interest in protecting its resident insureds from
injuries that occur within its borders. Because this interest
outwei ghs any that California can bring to bear, the Court finds
that the | aw of Rhode I|sland should apply.

V. DI SCUSSI ON

A Bad Faith d ai ns Handl i ng

Federal directs its first salvo against Plaintiffs’ allegation
that Federal violated its duty of good faith to review, analyze,
and act on any and all clains by delaying its response and refusing
to defend. Federal argues that R1. Gen. Laws § 9-1-33(a), the
authority Plaintiffs invoke in the conplaint, only authorizes
clainms against the insurer that actually issued the policy in
guestion, in this case, FFG Plaintiffs respond by pointing out
that the Unfair Clainms Settlenent Practices Act, R1. Gen. Laws 8
27-9.1-2(3), includes adm nistratorsinits definition of insurers.
Neverthel ess, Plaintiffs argue in the alternative that they may
still proceed against Federal under the common |law tort of bad
faith,.

A plain reading of 8§ 9-1-33(a), entitled “Insurer's bad faith

refusal to pay a claimnmade under any insurance policy,” reveals

alleged “injury” occurred in Rhode Island — the npbst inportant
factor in Rhode Island s interest-weighing approach.

10



that this statutory cause of action is restricted to insurers that
actually issue the policies to insureds. The statute in pertinent
part provides:

Not wi t hstanding any lawto the contrary, an insured
under any insurance policy as set out in the general |aws
or otherwse may bring an action against the insurer
issuing the policy when it is alleged the insurer
wongfully and in bad faith refused to pay or settle a
cl ai m made pursuant to the provisions of the policy, or
ot herwise wongfully and in bad faith refused to tinely
performits obligations under the contract of insurance.

8 9-1-33(a) (enphasis added). Although the Rhode |sland Suprene
Court has not addressed this question directly, it has bal ked at
attenpts to broaden 8 9-1-33(a)’s cause of action beyond what the

statute explicitly provides. See, e.q., Rchard v. Blue Cross &

Bl ue Shield, 604 A 2d 1260, 1262 (R I. 1992) (holding that health-

care provider was not an insurer within the neaning of §8 9-1-33);

LeFranc v. Amica Miut. Ins. Co., 594 A 2d 382, 385 (R I. 1991)

(hol ding that the | anguage of § 9-1-33 applies only to insurers and

not to the insurer’s enployees); see also G anci_v. Nationw de |Ins.

Co., 659 A 2d 662, 666 (RI. 1995) (“We believe that the
Legislature, in explicitly restricting the right to sue for a bad-
faith refusal to pay a claimto an ‘insured,’ intended §8 9-1-33 to
apply only to those claimnts who neet ‘the technical insurance-
contract nmeaning’ of the term?”).

It is true that 8§ 27-9.1-2(3) defines “insurer” as, anong
ot her things, “adjusters and third party adm nistrators,” at | east

as the termis used in Rhode Island’s Unfair dains Settlenent

11



Practices Act. See also RI1. Gen. Laws 8§ 27-29-2(4) (simlarly
defining “insurer” within the strictures of unfair conpetition);
R1. Gen. Laws § 27-61-2(6) (same, but under Rhode Island’ s Unfair
Di scrim nation Against Subjects of Abuse in Life Insurance Act).
This seenms odd in light of 8 9-1-33(a)’s | anguage because third-
party adm ni strators, by definition, do not issue primary insurance
policies (at least to the insured under the policy they are
admnistrating). Insofar as 8§ 27-9.1-2(3) conflicts with 8§ 9-1-
33(a), however, it is not for this Court, sitting in diversity, to
rectify that conflict. Rat her, this Court is bound to Rhode
Island’s |ong-applied “canon of statutory interpretation which
gives effect to all of a statute’s provisions, wth no sentence,

cl ause or word construed as unnmeani ng or surplusage.” Ruggiero v.

Cty of Providence, 893 A 2d 235, 237-38 (R 1. 2006) (quoting Local

400, Int’'l Fed' n of Technical & Prof’'l Eng'rs v. Rhode |Isl and State

Labor Relations Bd., 747 A 2d 1002, 1005 (R 1. 2000)). Wth that

canon in mnd, this Court cannot endorse a construction of § 9-1-
33(a) that would render neaningless, as Plaintiffs would have it,
t he phrase “issuing the policy.” Because Federal did not issue the
Policy, Plaintiffs cannot bring a cause of action agai nst Federal
under 8§ 9-1-33(a).

Notwi t hstanding this conclusion, Plaintiffs argue that they
can proceed agai nst Federal at common | aw, specifically, on a claim

for bad faith enunciated in Bibeault v. Hanover Ins. Co., 417 A 2d

12



313, 319 (R 1. 1980). (I'n Bibeault, the Rhode Island Suprene
Court, joining a growi ng nunber of jurisdictions, recognized an
i ndependent cause of action in tort for an insurer’s bad faith
refusal to deliver paynents.) Federal criticizes this theory in
two ways. First, Federal observes that the Rhode I|sland Genera
Assenbly codified in 8 9-1-33(a) the very comon law tort
Plaintiffs alternatively advance. According to Federal, by
codifying 8 9-1-33(a), the General Assenbly sought to supercede
Bi beault and evi scerate any common | aw cause of action for insurer
bad faith. Second, to the extent that the comon | awtort cause of
action remai ns viabl e, Federal argues that Plaintiffs pled only the
statutory version by specifically identifying 8 9-1-33(a) in Count
|V of the conplaint.

Federal touts Borden v. The Paul Revere Life Ins. Co, 935 F. 2d

370 (1st Cir. 1991), to support its first argunent. |In Borden, the
First Crcuit considered an argunent that a jury’ s deci sion shoul d
be overturned because the verdict sheet, while inquiring whether
statutory bad faith had occurred, failed to provide a correspondi ng
niche for comon |aw bad faith. Rejecting the argunent on a
variety of grounds, the First GCrcuit noted that “we think it is
clear that Rhode Island s enactnent of a statutory cause of action
for insurer bad faith codified, and t hus suppl anted, the common | aw
action.” 1d. at 378. In the usual course of these natters, this

Court woul d be bound by the hol di ng of Borden; and, noreover, were

13



this Court deciding the question in the first instance, it would
hold the same way. But the waters have been nuddi ed sonewhat by
several recent holdings of the Rhode Island Suprenme Court. Since
Borden, the Rhode Island Suprene Court, invoking Bibeault, has
reviewed clains of conmon |aw bad faith, if only to reject themon

the nerits. See, e.qg., Zarrellav. Mnn. Miut. Life Ins. Co., 824

A 2d 1249, 1261 (R 1. 2003) (“To succeed on a common | aw bad-faith
claimin Rhode Island, a plaintiff nust denonstrate the absence of
a reasonable basis for denying the policy benefits and that
def endant had knowl edge or recklessly disregarded the lack of a

reasonabl e basis for denying the claim”). Cf. Mrris v. H ghmark

Life Ins. Co., 255 F. Supp. 2d 16, 25 (D.R I. 2003) (analyzing § 9-

1-33 against its broader comon |aw backdrop). Admttedly, the
rel ati onshi p between statutory and common | aw bad faith is not well
defined, but at the very |east these subsequent cases connote the
latter’s continued vitality.

Federal’s second argunment 1is nore quickly dispatched.
Al though Plaintiffs cite only 8 9-1-33(a) in Count [V of the
conplaint, and make no express reference to its comon |aw
counterpart, the allegations thenselves tell a story of bad faith
that cannot be ignored in light of the liberal (and practical)
construction that the Federal Rules of G vil Procedure demand. And
as a practical matter, even if this count were dismssed,

Plaintiffs would sinply refile wwth a new caption, putting the case

14



right back where it started. See Fed. R Cv. P. 8(f) (district
courts are to construe pleadings so “as to do substantial

justice”); Dopp v. HIP, Corp., 947 F.2d 506, 513 (1st G r. 1991)

(“Pleadings are liberally to be construed, and for the purposes of
determ ning what relief a claimant has sought, conpl ai nts ought not
to be read grudgingly or wth a hypertechnical eye.”); Torres

Ram rez v. Bernudez Garcia, 898 F.2d 224, 226-27 (1st Cr. 1990)

(“I't is not fatal to a conplaint that a legal theory has been
m scharacterized or that the preci se | anguage i nvoki ng jurisdiction

has not been used.”); Conn. Gen. Life Ins. Co. v. Universal Ins.

Co., 838 F.2d 612, 622 (1st G r. 1988) (holding that the failure to
plead a particular legal theory, when the plaintiff pled two

rel ated | egal theories, was not a bar to recovery); Janke Constr.

Co., Inc. v. Mulcan Materials Co., 527 F.2d 772, 776 (7th Gr.

1976) (holding that the plaintiff’s m sconceived | egal theory did
not preclude it fromobtaining relief under another theory).

The question then becones whether Plaintiffs neverthel ess can
succeed on their comon law claim Bibeault yields little in the
way of guidance as the opinion does not comment one way or the
other on the potential liability of an insurer’s independent
adm nistrator. On this score, Federal makes far too nuch of the

Bi beault Court’'s citation to G uenberg v. Aetna Ins. Co., 510 P.2d

1032 (Cal. 1973). |In Guenberg, the California Suprenme Court held

that, while an insured could allege a bad faith claimagainst its

15



insurer, it could not do so against that insurer’s adjusting firm
because it was not a party to the agreenents for insurance. 510
P.2d at 1038-39. The purpose behind the citation to G uenberg was
nothing nore than to show that the California Suprenme Court had
endorsed the reasoning of an earlier California Court of Appeals

opinion, Fletcher v. W Nat’l Lifelns. Co., 89 Cal. Rptr. 78 (Cal.

Ct. App. 1970), upon which the Bibeault Court relied in expanding
the duty of good faith beyond its traditional boundaries. See
Bi beault, 417 A 2d at 318 (“In the subsequent decision of
[ G uenberg], the California Suprene Court foll owed t he reasoni ng of
Fl etcher in concluding that an i ndependent cause of action in tort
exi st s agai nst insurance conpanies for breach of their inplied-in-
law duty of good faith and fair dealing.”). It was not an
endor senent of the holding of G uenberg on the issue here.
Federal s nore intriguing argunent is that, because the common
law tort of bad faith is based upon an insured’ s contractua
relationshipwithits insurer, “there can be no cause of action for
an insurer’s badfaith refusal to pay a claimuntil the insured
first establishes that the insurer breached its duty under the

contract of insurance.” Bartlett v. John Hancock Mut. Life |ns.

Co., 538 A 2d 997, 1000 (R I. 1988), abrogated on other grounds,

Skaling v. Aetna Ins. Co., 799 A 2d 997, 1003-04 (R 1. 2002); see

al so Zarrella, 824 A 2d at 1261 (“Under Rhode Island | aw, however,

a plaintiff first nmust show that he or she is entitled to recover

16



on the contract before he or she can prove that the insurer dealt

with himor her in bad faith.”); Lewis v. Nationwide Miut. Ins. Co.,

742 A 2d 1207, 1209 (R 1. 2000) (“Before a bad-faith clai mcan even
be considered, a plaintiff nust prove that the i nsurer breached its
obligation under the insurance contract.”). Plaintiffs argue that
these cases do not foreclose clains of bad faith against
i ndependent adm nistrators; they sinply stand for the proposition
that an insured nust first establish that it is entitled to recover
under the insurance contract before it can prove bad faith on the
part of the insurer or its adm nistrator.

Several anal ogous cases outside of this jurisdiction indicate
that this is the better reasoned approach.

In Wlf v. Prudential Ins. Co. of Am 50 F.3d 793, 797-98

(10th Cir. 1995), the Tenth Crcuit held that the *“special
rel ati onshi p” between the clains adm nistrator for a self-funded
medi cal benefits plan and the insured gave rise to a duty of good
faith. There, the adm nistrator perforned many of the tasks of an
i nsurance conpany (though the insurer retained the ultimate
responsibility for benefit determnations), had a conpensation
package that was contingent on the approval or denial of clains,
and bore sonme of the financial risk or loss for the clains. The
ri sk-sharing and cost arrangenment was quite telling, as the panel
expl ai ned:

As paynment for adm nistering the plans, Prudential [the
adm ni strator] recei ved a percentage of the prem uns paid

17



to the Annuity Board for participant coverage. As | osses
decreased, Prudential's share of the prem uns increased.
Additionally, wunder the stop-loss provision of its
agreenents with the Board, when | osses reached a certain
| evel, Prudential shared the risk with the Board; when
| osses got even higher, Prudential underwote the entire
risk.

Id. at 798. On these facts, the Tenth G rcuit opined that the
adm ni strator was hardly the “stranger” to the insurance contract
that it purported to be. Instead, the Tenth Circuit predicted
(correctly) that the Okl ahoma Suprene Court would, under simlar

circunst ances, agree. See Wathor v. Mut. Assurance Admirs, Inc.,

87 P.3d 559, 562-63 (kla. 2004) (agreeing with the Tenth Grcuit’s
analysis in WIf, but holding that the adm nistrator in that case
did not owe a duty of good faith to the insured because of a flat

fee arrangenent and no shared risk of loss); see also Badillo v.

Md Century Ins. Co., 121 P.3d 1080, 1101-03 (Ckla. 2005) (applying

Wat hor to reject an argunent that an insurer’s affiliate that
handl ed and adjusted clains did not owe a duty to the insured to

act in good faith).®

® Ot her courts have reached the same result under principles
of joint venture. See Albert H Whlers & Co. v. Bartgis, 969 P.2d
949, 959 (Nev. 1998) (holding that an admi nistrator that billed and
coll ected prem uns, paid and adjudi cated clains, and shared in the
insurer’s profits was involved in a joint venture with the insurer
and therefore susceptible to clainms of bad faith); Farr v.
Transanerica OCccidental Life lns. Co., 699 P.2d 376, 386 (Ariz. Ct.
App. 1984) (holding that an adm nistrator was involved in a joint
venture with the insurer and t hereby exposed to bad faith liability
based on evidence that the admnistrator collected prem uns,
handl ed cl ai s, and t ook a comm ssion on the prem uns col | ected and
a percentage of the renewal conmm ssions).

18



More recently, in Cary v. United of Omha Life Ins. Co., 68

P.3d 462, 468-69 (Col 0. 2003), the Col orado Suprene Court hel d that
the adm ni strators of a nunicipal nedical and disability trust fund
(through whi ch muni ci pal enpl oyees coul d obtain health insurance)
were liable to insured nunicipal enployees for bad faith clains
handling. Relying on the Tenth Crcuit’s rationale in WIf, the
court reasoned that the admnistrators perforned virtually all of
the functions nornmally perforned by an insurance conpany in
processing clains. Cary, 68 P.3d at 468. The trust fund s only
i nvol vement, the court noted, was to bankroll the clains account
and to hear final appeals when the adm nistrators deni ed benefits.
Significantly, the court remarked that an admnistrator’s
reinsurance contract wth the nunicipality (obliging that
admnistrator to reinburse the nmunicipality for paynents above
$75, 000 but below $1 million) gave that adm nistrator “a powerful
financial incentive to deny or limt clains.” |1d.

The circunstances at bar present an even stronger case for
requiring an admnistrator in Federal’s position to handle clains
in good faith. FFG a captive, entered into the Adm nistration
Agreenent with Federal, to whomit del egated the prinmary control of
the clains-handling process. This included the authority “to
recei ve, review and eval uate any C ai ns” brought under the Policy,
(Adm nistration Agreenent 8 2(A)), and “to interpret [Policy]

| anguage, make [Policy] coverage decisions, and to settle covered
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Clainms for any anount up to the [Policy] limts.” (Id. 8 2(C.) 1In
a sense, FFG “controlled” Federal’s authority by requiring express
witten authority before Federal coul d deny, negotiate, adjust, or
settle a claim (id. 8 2(A)), but the “ultimate disposition” of
cl ai r8 was neverthel ess Federal’s call to make. (ld. 8 2(E)); see

Dellaira v. Farners Ins. Exch., 102 P.3d 111, 114-16 (NN M C. App.

2004) (holding that an admnistrator that has control over and
makes the ultimate determination regarding the nerits of an
insured’s claimnmust act in good faith in processing the insured’ s
cl ai ns) . FFG sinply was responsible for maintaining adequate
reserves for the paynent of clainms, (see Adm nistration Agreenent
8 5), and then paying claimanounts when they becanme due. (ld. 8§
6(3).) At the sane tine, Federal was bound, under its Reinsurance
Agreenent with FFG to provide a quota share of 30% of the $100
mllion reinsurance limt of liability. By this arrangenent,
Federal had a financial incentive to deny or |imt clainms because
Federal would be obligated to pay out of its own pocket a portion
of the claimanmount. See Cary, 68 P.3d at 468. These contractual
responsibilities converge to give Federal “the power, notive, and
opportunity to act unscrupulously.” WIlf, 50 F.3d at 798.

It goes without saying that this case differs from those
cases, relied upon by Federal, that involve insurance adjusters
with |[ittle to noderate control over the clains-handling process

and no financial incentive to deny or limt clains. See, e.q.
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Gruenberg, 510 P.2d at 1038-39; Carolina Bank & Trust Co. v. St.

Paul Fire & Marine Co., 310 S. E 2d 163, 165-66 (S.C. C. App.

1983). However, under the conpelling circunstances presented here,
this witer believes it is fair to predict that the Rhode Island
Suprene Court would require that Federal conply with the Policy’s
inplied obligations of good faith and fair dealing. |Inportantly,
exposing admnistrators in Federal’s position to such liability
would further a critical objective in Bibeault: to provide a
di sincentive for insurers who may wish to deny or limt clains

under handedly. See Bi beault, 417 A.2d at 318 n.5 (citing R chard

G Langdon & Curtis L. Sytsma, The Duty of Good Faith and Fair

Dealing and the Pre-Adjudicatory Rule of the |nsurance Conpany

Advocate, 45 Ins. Counsel J. 309, 313 (1978) (witing, “the old
objective of the clains man ‘to find a | oophole’ is at an end”));

see also 1 Stenpel on Insurance Contracts 8 10.02[A] at 10-17 (3d

ed. 2006) (“The key determnant is whether the third-party

admnistrator is both acting like an insurer and subject to the

danger that it will, like aninsurer acting in bad faith, place its
own economc interest ahead  of the interests of t he
pol i cyhol der.”). There is no reasoned explanation for why this

di sincentive should not apply with equal force to an adm ni strator
in Federal’s position who so visibly wears an insurer’s hat.

B. Tortious Interference with Contractual Rel ati ons
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Federal next attacks, on the basis of “legal inpossibility,”
the all egationthat it intentionally and wongfully interfered with
the insurance contract between Fleet and FFG Federal explains
that, when an agent acts within the scope of its authority, the
agent and its principal are considered the “sane entity.” cr.

DeBrecini_v. Gaf Bros. Leasing, Ins., 828 F.2d 877, 879 (1st Cr.

1987) (holding that the acts of a corporate officer done in his or
her official capacity are acts of the corporation). Because it is
wel |l -settled that a party cannot tortiously interfere wwth its own

contract, see URI Cogeneration Partners, L.P., v. Bd. of Governors

for Hi gher Educ., 915 F. Supp. 1267, 1288-89 (D.R 1. 1996)

(construing Rhode Island |aw), Federal argues that it could not
have induced FFG to breach its obligations under the Policy as a
matter of |aw.

However correct in the abstract, Federal’'s argunent fails
because Plaintiffs have not conceded that Federal acted within the
scope of its authority in handling (or mshandling) their clains;
in fact, Plaintiffs allege the opposite. Federal harps on § 25 of
the conplaint, which alleges the following: “[a]Jt all relevant
times [Federal ] acted as the agent of FFGin handling and ot herw se
adm nistering the clains brought by Fleet under the Insurance
Policy.” Read in the light nost favorable to Plaintiffs, however,
this all eges nothing nore than Federal’'s status as an agent of FFG

The preceding allegation in f 24, repeated and reall eged under
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Count V in § 83, supports this construction. After briefly
di scussi ng Federal’s obligations under the Rei nsurance Agreenent,
1 24 alleges that “[Federal] breached its duties under the C ains
Adm ni stration Agreenent because it was acting inits interests as
a reinsurer, attenpting to avoid coverage, rather than as a
neutral, objective clains handler.” Moreover, in Y 84, Plaintiffs
all ege that Federal “put its own interest ahead of those” of FFG
and, in Y 85-87, that Federal failed adequately to inform FFG of
the status of Plaintiffs claim

These allegations are sufficient to undercut Federal’s
prem se. In a somewhat different context, the Rhode Island Suprene

Court appears to have adopted this view. In Jolicoeur Furniture

Co., Inc. v. Baldelli, 653 A 2d 740, 752-53 (R I. 1995), the court

held that a mayor could tortiously interfere with a contract to
whi ch the municipality was a party. The court began by recogni zi ng
that the tort is reserved for those who “intentionally and
inmproperly interfere[] wth the plaintiff’s rights under a contract

w th another person.” 1d. at 752 (quoting W Page Keeton et al.

Prosser and Keeton on the Law of Torts § 129 at 978 (5th ed. 1984))

(enmphasis in original). The Justices went on to remark as a basis
for their holding that “it is not inconceivable that the separate
branches woul d be independent enough to act in opposition to one

anot her in any nunber of ways.” 1d. (citing Goldwater v. Carter,

444 U. S. 996, 997-98 (1979)). As an illustration, the court noted

23



that “numerous cases in the private sector have addressed the
ability of an agent to interfere with the contract of the
principal.” ld. at 753 (citing Thomas G Fischer, Annotation

Liability of Corporate Director, Oficer, or Enpl oyee for Tortious

Interference with Corporation’s Contract with Another, 72 A L. R

4t h 492 (1989)); see also Roy v. Wonsocket Inst. for Savings, 525

A 2d 915 (R 1. 1987) (considering a claimby a term nated enpl oyee
that his imedi ate supervisor had tortiously interfered with the
enpl oyee’ s enpl oynent contract).

Jol i coeur contenpl ates that an i nsurance adm ni strator coul d,
under appropriate circunstances, illicitly interfere with the
contract of its principal. Like any other agent, an adm ni strator
could acconplish this feat by acting beyond the scope of its

authority. See Kennett v. Marquis, 798 A 2d 416, 419 (R 1. 2002)

(per curiam) (“An agent, however, nay be personally liable for
unaut hori zed acts outside the scope of the agency[.]”); Brown v.

State FarmFire & Gas Co., 58 P.3d 217, 223 (Ckla. Gv. App. 2002)

(remarki ng that an independent insurance adjuster could be liable
for tortiously interfering wwth an insurance contract by acting
beyond the scope of its authority from the insurer); see also

M chel son v. Exxon Research & Eng’ g Co., 808 F.2d 1005, 1007-08 (3d

Cir. 1987) (holding that a corporate officer, acting in his or her
of ficial capacity, could not tortiously interfere with a corporate

contract because corporations act only through their officers and
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agents); Rao v. Rao, 718 F.2d 219, 225 (7th Gr. 1983) (simlar);

Am Trade Partners, L.P. v. A-1 Int'l Inmporting Enter., LTD., 757

F. Supp. 545, 555-56 (E.D. Pa. 1991) (sane); Shoenmker v. Mers,

801 P.2d 1054, 1068 (Cal. 1990) (sane); Hi ckman v. Wnston County

Hosp. Bd., 508 So.2d 237, 239 (Ala. 1987) (sane). Wet her
Federal’s interests as a reinsurer influenced its handling of
Plaintiffs’ claim and thus induced FFG wongfully to breach the
terms of coverage under the Policy, remains to be seen. However,
the all egation alone is enough at this stage to frustrate Federal’s
argunent, and survive this notion.

C. Negl i gence

As its final argument, Federal contends that i ndependent
adm ni strators do not owe insureds a duty of reasonable care, and
t herefore cannot be sued in negligence. Federal chiefly relies on

Cardente v. Maggi aconp Ins. Agency, Inc., 272 A 2d 155, 156 (R |

1971), to support its contention that the Rhode |sland Suprene
Court would not hold Federal to such a sweeping duty. Plaintiffs

argue that another case, Forte Bros. Inc. v. Nat’l Amusenents

Inc., 525 A 2d 1301 (R I. 1987), supports their negligence claim
agai nst Federal, and is a better indicator of what Rhode Island s
hi ghest court woul d do.

A quintessential elenment of Rhode Island tort lawis that “[a]
def endant cannot be |iable under a negligence theory unless the

def endant owes a duty to the plaintiff.” Benaski v. Winberg, 899
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A.2d 499, 502 (R 1. 2006) (quoting Lucier v. Inpact Recreation

Ltd., 864 A 2d 635, 638 (R 1. 2005) (per curiam). Wether a duty
of care exists in a particular case is a question of law. Martin

v. Marciano, 871 A 2d 911, 915 (R I. 2005). “I'f no such duty

exists, then plaintiff's claim nust fail, as a matter of law”

Selwn v. Ward, 879 A 2d 882, 886 (R I. 2005).

Federal s reliance on Cardente (at least at this juncture) is
m spl aced for reasons previously discussed. The insureds in
Cardent e operated | unberyards at various | ocations in Rhode |Island
and, for several years, had procured coverage through insurance
agents, who delivered the policies and received the prem uns on
behal f of the carriers. 272 A 2d at 156. Wiile the policies were
in effect, the insureds transferred part of their operations,
including certaininsured “contents,” to another nmunicipality.” To
retain the sanme coverage in their new location, the insureds
requested that the agents issue change-of-location endorsenents.
The agents agreed but for some reason neglected to issue the
endorsenents and failed to advise the carriers of the insureds
| ocation change. Wthin a short tinme, the contents were damaged
substantially at the new |l ocation, and the i nsured sued the agents
on a negligence theory. 1In a narrow holding, the court refused to

hold the agents to a duty of reasonable care because "“an agent

" The opinion does not specify whether the transferred and
subsequent | y damaged “contents” were | unber or sone other material .
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acting on behalf of a disclosed principal is not personally liable
to a third party for acts perfornmed wthin the scope of his
authority.” 1d. The Cardente Court could do this, the Justices
went on to explain, because, by virtue of a stipulation at trial,
there was no question but that the insurance agents had acted
Wi thin the scope of their authority. See id. at 156-57. There is
no such concession here; as noted above, the conplaint in the
present case alleges that Federal acted outside the scope of its
authority in handling Plaintiffs’ claim This stifles Cardente’s
significance, at |east for the purposes of the disposition of the
present notion.

Forte Bros. requires nore discussion. There, defendant

Nat i onal Anmusenents, Inc. (“National”) hired plaintiff Forte Bros.,
Inc. (“Forte”) to perform excavation and grading work for the
construction of a novie theater. 525 A.2d at 1302. Nat i ona
separately retained the services of Allen & Denmurjian (“Allen”), an
architectural /engineering firm to supervise the project;
specifically, it was Allen’s duty to neasure the renoval of nass
rock and boulders, to report the renoval to National, and to
approve paynents to Forte for the excavation. Forte sued Allen for
negl i gence when an enpl oyee of Allen allegedly failed properly to
measure the anount of rock Forte renoved. Allen responded that it
had acted as National’s agent at all tinmes, had no contract with

Forte (only National), and thus was not personally liable to Forte
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as a mtter of |aw The court, highlighting the unique
rel ationship between contractors and architects, found that
architect Allen owed Forte a duty to render its services
professionally, notwithstanding (1) Allen’s agency relationship

with National, and (2) the absence of privity between Allen and

Forte. ld. at 1303. | mportantly, the court observed that
“contractors . . . share an econom c rel ationship and conmunity of
interest with the architect on a construction project,” id., and

that “too nmuch control over the contractor necessarily rests in the
hands of the supervising architect for himnot to be placed under
a duty inposed by law to performw thout negligence his functions

as they affect the contractor.” Id. (quoting United States V.

Rogers & Rogers, 161 F. Supp. 132, 136 (S.D. Cal. 1958)).

By recognizing an independent duty in tort, Forte Bros.
represents an exception to the general rul e propounded i n Cardente.
Kennett, 798 A . 2d at 418. The exception carries currency in the
construction context, see Boren v. Thonpson & Assoc., 999 P. 2d 438,
445 ( Okl a. 2000) (holding, relying in part on Forte Bros., that an
architectural firmhad duty to ensure that general contractor had
secured statutorily required paynent bond before certifying
paynments to contractor), and has superficial appeal here,
particularly with respect to the power Al |l en possessed over Forte’'s
paycheck. The negligent exercise of Allen' s responsibilities

(i.e., his faulty neasurenent of the anount of rock Forte renoved)
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translated directly into an economc loss for Forte. It was
Forte’'s “direct and reasonable reliance” on the performance of
Allen’s contractual duties — a function of the “economc
relationship and comunity of interest” between contractor and
architect on a construction project —that noved the court to find

an i ndependent duty of care. Forte Bros., 525 A 2d at 1303. 1In

the present case, for exanple, Fleet relied on Federal to
admnister its claimse and determne the scope of coverage.
Federal s negligent adm nistration could result (or, as Plaintiffs
allege, did result) in the denial of an estimable claim thereby
depriving Fl eet of coverage otherw se owed under the Policy. This
woul d seemto offer some support for the conclusion that Federa
shoul d handle Plaintiffs’ clains wth reasonabl e care.

But Rhode Island courts have been reluctant to extend Forte
Bros. beyond the chainlink fences of a construction site.® See,

e.q., Kennett, 798 A 2d at 419 (holding that a real estate agent

does not owe a buyer a duty independent of the agency relationship

with the seller); Boston Inv. Prop. No. 1 State v. E.W Burnman,

Inc., 658 A 2d 515, 516-518 (R I. 1995) (di stinguishing Forte Bros.

from a dispute between a seller and a buyer over the negligent

construction of a comrercial office building); Triton Realty Ltd.

8 Interestingly, this reluctance appears to extend even within
t he construction context. See Lutz Eng’g Co., Inc. v. |Indus.
Louvers, Inc., 585 A 2d 631, 636 (R 1. 1991) (distinguishing Forte
Bros. froma di spute between a subcontractor and an architect whose
only responsibility was to review shop draw ngs).
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P ship v. Alneida, No. C. A PC 04-2335, 2006 W. 828733 at *3-*4

(R I. Super. Mar. 29, 2006) (distinguishing Forte Bros. from a

di spute between the owner of the Station nightclub and the
i nsurance broker it alleged acted negligently in procuring a
l[tability insurance policy). This makes sense, upon closer

exam nation, because Forte Bros.’s holding itself was the product

of a national trend “intended to abrogate the protection[i.e., the
privity requirenent] afforded to architects, engineers, and
contractors in certain suits brought by third parties.” Anderson

v. Garafalo & Assocs., Inc., No. C A PC 1991-8501, 2003 W

23195552 at *3 (R 1. Super Nov. 14, 2003); see Forte Bros., 525

A.2d at 1303 (citing Donnelly Constr. Co. v. Qberg/Hunt/G |1 el and,

677 P.2d 1292, 1295 (Ariz. 1984); AR Myer, Inc. v. Gaham 285

So.2d 397, 403 (Fla. 1973) (Dekle, J., concurring in part and

dissenting in part); Davidson & Jones, Inc. v. County of New

Hanover, 255 S. E.2d 580, 584 (N.C C. App. 1979)); see also

Rousseau v. K. N. Const., Inc., 727 A 2d 190, 192 (R 1. 1999)

(discussing the abrogation of the privity requirenment in this

context); Walsh v. Gow ng, 494 A 2d 543, 548 (R |. 1985) (sane);

Tenpl e Si nai - Subur ban Reform Tenpl e v. Ri chnond, 308 A 2d 508, 510

(R1. 1973) (sane). Viewed in this contextual |ight then, Forte
Bros. is ultimately of little help in predicting how Rhode Island
law would react if touched by the facts alleged in the present

case.
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Rhode I sl and’ s subsequent adoption of the econom c-1o0ss rul e,
whi ch generally precludes the recovery of purely financial or
econom c | osses in negligence, further distances the holding in

Forte Bros. from this case. The court’s opinion in Burman is

instructive on this point. In Burman, an investnent conpany
purchased a recently-erected commercial office building through a
written purchase-and-sales agreenent with no express warranties
concerning its condition. 658 A 2d at 515. Wen the investnent
conpany di scovered certain defects in the building’ s construction,
it sued both the seller (for breach of contract) and the general
contractor the seller had hired to construct the building (for
negl i gence). Plaintiff filed suit in the United States District
Court for the District of Rhode Island, but the issue surrounding
the contractor’s liability was certified to the Rhode Island
Suprenme Court in the followng form “In the absence of privity of
contract with the general contractor, is the subsequent purchaser
of a commercial office building in Rhode Island entitled to recover
econom ¢ damages which it is all eged were proxi mately caused by the
negl i gence of the general contractor?” |1d.

The Justices responded in the negative. The court began by
recognizing that “the duty that sellers owe to subsequent
purchasers is established primarily through contracts between the
parties who theoretically reach an arns-length agreenment on the

sale price that reflects the true value of the land.” 1d. at 517
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(quoting Hydro-Mg., Inc. v. Kayser-Roth Corp., 640 A 2d 950, 955

(R 1. 1994)). Because a sophisticated buyer would inspect the
property and inquire into possible defects, that buyer has the
ability ex ante to negotiate a selling price that adequately
accounts for such things or to obtain appropriate warranties.

Hence, “when parties have [or could have] contracted to protect

agai nst potential economic liability . . . contract principles
override . . . tort principles . . . and, thus, purely economc
damages are not recoverable.” Id. (quoting Berschauer/Phillips

Constr. Co. v. Seattle Sch. Dist., 881 P.2d 986, 993 (Wash. 1994));

see also Spring Mbtors Distribs., Inc. v. Ford Mbtor Co., 489 A 2d

660, 672 (N.J. 1985) (“Contract principles, on the other hand, are
general |y nore appropriate for determ ning clains for consequenti al
damage that the parties have, or could have, addressed in their
agreenent.”). Were this not the case, the court warned, “certainty
and predictability in allocating risk would decrease and inpede

future business activity.” 1d. (quoting Berschauer/Phillips, 881

P.2d at 993). The consequence of the court’s response was that the
plaintiff could proceed against the seller in contract, but not
agai nst the contractor in negligence.

Burman’s logic carries over to the present case. To procure
i nsurance coverage, Fleet, a sophisticated corporate entity,
entered into a conplicated insurance arrangenent with its captive

FFG which it controlled. Fleet was in a position of strength to
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define the scope of its coverage by negotiating for favorable (or
at | east acceptable) terns, to which both parties becane bound in
the Policy. Fleet could thus (and did) protect itself in contract
from the financial consequences of certain events, such as the
settl enment costs associated with the underlying enpl oynment di spute
in this case.® A dispute arising out of a claimfor coverage (a
purely econom c | oss) would then be governed by the Policy and its
acconpanying inplied obligations of good faith and fair dealing.

See Burman, 658 A 2d at 515-17. This restricts the causes of

action Fleet may bring against FFG to breach of contract and bad

faith, and precludes negligence.'® See Skaling, 799 A 2d at 1006-

07. In contrast, independent admnistrator’s |ike Federal do not
have the ability to limt their exposure by contract with the
i nsur ed. Rat her, Federal’s obligations are neasured by its

Adm ni stration Agreenent with the insurer, to whom Federal’s acts

® This sets the present case apart from Rousseau, 727 A 2d at
192, which invol ved unsophisticated consuner-plaintiffs who could
not adequately guard agai nst econom c | osses through contract.

1t is uncl ear whet her, under Rhode |Island | aw, t he econoni c-
| oss rule would extend to service providers, such as insurers and
their agents. Sone jurisdictions have held that it does not. See,

e.g., Ins. Co. of NN Am v. Cease Elec. Inc., 688 N . W2d 462, 467,
472 (Ws. 2004) (holding that the rule does not apply to bar tort

claims against service providers). But here the question is
academc. It is not the econom c-loss rule per se that prohibits

Fleet from suing Federal in negligence, but the disparity that
would result if an independent adm nistrator owed a duty to an
insured that the insurer did not. Discussion of the econom c-I|o0ss
rule sinply highlights that disparity.
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are attributed under general principles of agency. Under these
ci rcunst ances, binding Federal to a duty of reasonable care viz-a-
viz the insured would be illogical (to say the least) w thout, at
a bare mninmm holding FFG —the actual insurer —to the sane.
(The oddity of this situation is evident in the instant conpl aint,
which refrains fromcharging FFG with negligence.)

The majority of jurisdictions that have visited this question
have concluded simlarly, although these cases typically involve
adjusters with a | esser degree of control over the clainms-handling

process than displayed in the case at bar. See, e.qg., HamlIl .

Pawt ucket Mut. Ins. Co., 892 A 2d 226, 230 (Vt. 2005) (“We concur

with the majority view that public policy considerations do not
favor creating a separate duty on the part of i ndependent adjusters
t hat woul d subject themto common |aw tort actions by insureds who
have suffered economc loss as the result of allegedly m shandl ed

clains.”); Charleston Dry Cleaners & Laundry, Inc. v. Zurich Am

Ins. Co., 586 S.E 2d 586, 588-89 (S.C. 2003) (“W decline to
recogni ze a general duty of due care froman i ndependent insurance
adj uster or insurance adjusting conpany to the i nsured, and thereby
align South Carolina wth the majority rule on this issue.”);

Mei neke v. GAB Bus. Servs., Inc., 991 P.2d 267, 270-71 (Ariz. C.

App. 1999) (sane); Sanchez v. Lindsey Morden Clains Servs., Inc.,
84 Cal. Rptr. 2d 799, 803 (Cal. C. App. 1999) (sane); King v.
Nat’'| Sec. Fire & Cas. Co., 656 So.2d 1338, 1340 (Fla. Dist. C.
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App. 1995) (sane). Only a sparse mnority of courts have held

ot herw se. See, e.qg., Mrrvay v. Hanover Ins. Cos., 506 A 2d 333,

335 (N.H 1986) (holding that independent insurance investigators
owe a duty of care to the insured as well as to the insurer to
conduct a fair and reasonable investigation of an insurance claim
because i nsured could be harnmed financially if investigations were

performed negligently); Brown, 58 P.3d at 223 (sane); Cont’l Ins.

Co. v. Bayless & Roberts, Inc., 608 P.2d 281, 287-88 (Al aska 1980)

(simlar); cf. Bass v. Cal. Life Ins. Co., 581 So.2d 1087, 1090

(Mss. 1991) (holding that a adjuster “can only incur independent
liability when his conduct constitutes gross negligence, malice, or
reckl ess disregard for the rights of the insured”).

This witer is not entirely unsynpathetic to Plaintiffs’ call
to augnent in |law the obligations of independent adm nistrators
I i ke Federal , but Rhode Island precedents and the majority approach
must stay the Court’s hand.! The Rhode |sland Suprene Court is
perfectly capable of pioneering new frontiers in the |aw of
negligence onits own, and is in a better position to do so. This
Court remains mndful that, as a federal court sitting in

diversity, its “functionis not to fornmulate a tenet which [it], as

1 Plaintiffs are not without redress, however, for they may
proceed agai nst Federal on their clainms of bad faith and tortious
interference, as previously discussed. O course, these findings
are not consolation prizes in light of the Court’s holding with
respect to negligence, but rem nders that Federal’s status as an
i ndependent administrator alone does not insulate it from all
species of direct liability.
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[a] free agent[], mght think wise, but to ascertain, as best [it]
can, the rule that the state’'s highest tribunal would Iikely

follow.” Kathios v. Gen. Motors Corp., 862 F.2d 944, 949 (1st GCr.

1988). Plaintiffs deliberately chose this forum instead of the
state court. Havi ng done so, they are “‘in a perilously poor
position to grunble’ about [this Court’s] stodginess.” Porter V.

Nutter, 913 F.2d 37, 41 (1st Cr. 1990); see al so Kassel v. Gannett

Co., Inc., 875 F.2d 935, 950 (1st Cir. 1989).
V. CONCLUSI ON

For all the foregoing reasons, Federal’s Motion to Dismss is
GRANTED in part and DENIED in part. Count VI (negligence) is
DI SM SSED; Count |V (bad faith clains handling) and Count V
(tortious interference with contractual relations) state clains
upon which relief can be granted.

It is so ordered.

WlliamE Snmith
United States District Judge

Dat e:
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