UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

JOHN CESARI O
CAROL CESARI O
Plaintiffs,
VS. C. A No. 05-090-S

STEPHEN BERGQUI ST,
Def endant .
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VEMORANDUM AND ORDER
DI SM SSI NG VERI FI ED COVPLAI NT

| nt roducti on

The long-simrering feud involving Plaintiffs John Cesario
(“Cesario”) and Carol Cesario, fornmerly Carol Bergquist (“Carol”)
(collectively, “Plaintiffs”), and Defendant Stephen Bergqui st
(“Bergquist”), which has been litigated in at least three state
courts and two federal courts over the past five years, once again

has reared its ugly head.* Plaintiffs have now filed a ranbling

! The Plaintiffs have filed at | east two previous actions in
this Court on the sanme subject matter as the instant action. |In
June 2002, Plaintiffs instituted an action in which they asserted
clainms simlar to those nade in the instant case in connection with
many of the sanme state court proceedings at issue here. See John
Cesario, et al. v. State of R 1., et al., C A 02-289-S (“Cesario
I”). This action was ultimately di sm ssed pursuant to this Court’s
Order adopting a Report and Recommrendation filed on Novenber 22,
2002 by Magi strate Judge David Martin (“Report and Recommendati on,

as adopted”). See Cesario |, Menorandum and Order dated January
15, 2003. The dism ssal was summarily affirnmed by the Court of
Appeals. See Cesario v. State of R 1., Dkt. No. 03-1263, (1st

Cr. Cct. 10, 2003) (“Cesario 117").

In July 2003, Cesario filed a second action, namng as
defendants the State of Rhode Island, the Rhode Island Superior
Court and two of its Justices, a Superior Court stenographer, and
a divorce attorney representing Bergquist. See John Cesario V.
State of R 1., et al., CA 03-316-S (“Cesario I11"). I n that




Verified Conplaint? alleging due process and equal protection
violations and/or fraud in various Rhode Island state court
proceedi ngs and rulings, and requesting that such proceedi ngs and
rulings be vacated and/or declared void by this Court.

Currently before the Court are: (1) Bergquist’s Mtion to
Dismss the instant action (Doc. No. 2) (“Mdtion to Dismss”), and
(2) Plaintiffs’ Mdtion to Anend their Verified Conplaint (Doc. No.
8) (“Mdtion to Anend”).® For the reasons set forth below, the
Motion to Dismss is granted, the Mdtion to Anend is denied, and
the instant action is dism ssed wth prejudice. In addition, in
l[ight of the Plaintiffs’ continual filing of frivolous conplaints
and notions, Plaintiffs are prohibited fromfiling in this Court
any new actions dealing with the issues raised in either the

i nstant case or their previous actions in this Court (as described

action Cesario asserted simlar Constitutional clains arising out
of many of the same state court proceedings at issue in Cesario |
and in the instant case. Cesario Ill was dismssed in March 2004
due to Cesario's failure to file a properly supported application
to proceed in forma pauperis or alternatively, to pay the required
filing fee. See id., Order dated March 16, 2004.

2 Plaintiffs’ opening pleading is untitled but is signed on
the final page by both Plaintiffs under pains and penalties of
perjury. It is clearly intended to be a Conplaint. It is herein
referred to as “Verified Conplaint” or “VC.”

3 The Motion to Amend is entitled “Petitioners [sic] Mtion
to Anend the above Captioned conplaint In Rem Conplaint [sic],”
which this Court construes as Plaintiffs’ Mtion to Arend their
Verified Conplaint.



innote 1, supra) without first obtaining the witten perm ssion of
this Court.

1. Backgr ound

The instant action* grows out of proceedings in Rhode Island
Superior Court between Cesario and Bergqui st, involving clains for
mutual restraining orders prohibiting each from contacting or

interfering with the other. See Stephen C. Bergquist v. John

Cesario, C. A No. 00-6141 (the “Superior Court action”). Those
proceedings in turn arose out of a divorce proceeding between
Bergqui st and Carol (then Carol Bergquist) in Rhode Island Famly

Court. See Carol Bergquist v. Stephen Bergqui st, Dkt. No. P00-1371

(the “Divorce Proceeding”).
The Verified Conplaint alleges due process and equal
protection violations and/or fraud in connection wth various

proceedi ngs and rulings in both the Superior Court action and the

4 The factual background and proceedi ngs are sunmari zed from
the all egations of the Verified Conpl aint (and attachnents thereto)
and, where noted, fromthe Rhode | sl and Suprene Court’s February 9,
2004 decision in Bergquist v. Cesario, 844 A 2d 100 (R 1. 2004),
cert. denied, 542 U S. 925 (2004). Further details may be found in
the Bergqui st decision or in Cesario I, Report and Recommendati on
adopted by this Court. See Geene v. R |., 398 F.3d 45, 48 (1st
Cir. 2005) (inruling on a notion to dism ss under Fed. R Cv. P
12(b), a court may consider “not only the conplaint but also
matters nmerely incorporated within it and matters susceptible to
judicial notice wi thout converting the notion to dismss into a
nmotion for summary judgnent”) (internal quotations omtted). This
i ncludes “matters of public record,” id. at 48-49, which this Court
construes to include prior court decisions.
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Di vorce Proceeding. (The details of these rulings are set forth in
t he Appendi x attached to this Order.)

Plaintiffs allege that the hearings and rulings in both
Superior Court and Famly Court violated their procedural due
process and equal protection rights, see VC at 29-30, Y F-J; that
heari ngs and rulings of August 20-31, 2001, Decenber 10, 2001 and
February 28, 2002 were fraudulent, id. at 28, 91 A-B; that
Bergqui st fraudulently procured Cesario’'s presence at various
hearings via a wtness subpoena, id. at 28 { A and fraudulently
filed a notion to adjudge Cesario in contenpt on the basis of an
"adnmoni shnent," id. at 29, § C and finally, that the Rhode Island
Suprene Court’s rejection of his appeal was both a due process
violation and fraudulent, id. at Y 68-69.°

Plaintiffs request that this Court (1) vacate the foregoing
Superior Court rulings and orders, including the orders concerning
paynment into and fromthe Superior Court Registry, as void and/or
fraudul ent, and (2) vacate the Fam |y Court decrees as void. |d.

at 35- 36.

®ln addition, Plaintiffs nake various unsupported, conclusory
and scurrilous allegations concerning the Bergqui st decision. For
exanple, they allege that certain statenments made by the Suprene
Court in its OQpinion were “clearly fraudulent,” VC at 9§ 24, that
the Suprenme Court failed to substantiate any of its findings, VC at
142, and that the Suprene Court “clearly conmtted fraud, violated
their oaths of office and comrtted treason against the
Constitution.” VC at 26, n.14. See VC at T 40 (“treason agai nst
the Constitution”). Such allegations are clearly i nappropriate and
subj ect to being stricken.



[11. The Motion to D sm ss

A. St andard of Revi ew

In reviewing the Verified Conplaint, this Court is mndfu
that a pro se conplaint is held to a |l ess stringent standard than

those drafted by an attorney. See Haines v. Kerner, 404 U S. 519,

520 (1972). However, while a pro se conplaint is to be construed
liberally, a plaintiff’s pro se status does not excuse him from

conplying with procedural rules. See lInstituto de Educacion

Universal Corp. v. US. Dep’'t of Educ., 209 F.3d 18, 24 n.4 (1st

Cr. 2000).

The Verified Conplaint is subject to dism ssal on two grounds
rai sed by the Defendant: (1) lack of subject matter jurisdiction
and (2) failure to state a claimfor which relief my be granted.
It is also subject to dismssal for a third reason, not raised but
obvious: the fact that the Defendant, Bergquist, is not
constitutionally capable of conmtting the violations alleged. For
all of these reasons, the Verified Conplaint nust be di sm ssed.

In ruling on a notion to dismss for lack of subject matter
jurisdiction under Federal Rule of Civil Procedure 12(b)(1) (“Rule
12(b)(1)”), a court must construe the conplaint liberally, treat
all well-pleaded facts as true, and indulge all reasonable

inferences in favor of the plaintiff. See Aversa v. United States,

99 F.3d 1200, 1210 (1st Cir. 1996); Murphy v. United States, 45

F.3d 520, 522 (1st Gr. 1995). It is the plaintiff’s burden to



prove t he exi stence of subject matter jurisdiction. See Miurphy, 45

F.3d at 522; Mdirtensen v. First Fed. Sav. & Loan Ass'n, 549 F.2d

884, 891 (3d CGir. 1977).

In ruling on a notion to dismss pursuant to Rule 12(b)(6),
the court construes the conplaint in the |light nost favorable to
the plaintiff, taking all well-pleaded allegations as true and
giving the plaintiff the benefit of all reasonabl e inferences. See

Carreiro v. Rhodes, GIll, & Co., 68 F.3d 1443, 1446 (1st GCr.

1995). Conclusory all egations or | egal concl usi ons nasqueradi ng as

facts will not suffice to prevent a notion to dismss. See
Dartnouth Review v. Dartnouth Coll., 889 F.2d 13, 16 (1st Cr.
1989) .

The Court may consider certain materials extrinsic to the
conplaint on a Rule 12(b) notion to dism ss wthout converting the
nmotion into a notion for summary judgnent. See Greene, 398 F. 3d at
48.

B. Anal ysi s

1. Rooker - Fel dman

The Rooker-Feldman doctrine applies to “cases brought by

state-court |osers conplaining of injuries caused by state-court
j udgnent s rendered before the district court proceedi ngs conmenced
and inviting district court review and rejection of those

judgnents.” Exxon Mbil Corp. v. Saudi Basic Indus. Corp., 544

US 280, 125 S. C. 1517, 1521-22 (2005). The doctrine applies to



final state court judgnents or rulings, i.e., “when the state
proceedings [incident to the judgments or rulings] have ended”

prior to the federal action. Federaci 6n de Maestros de Puerto Rico

v. Junta de Rel aci ones del Trabajo de Puerto Rico, 410 F.3d 17, 24

(1st Gr. 2005 (quoting Exxon Mbil, 125 S. C. at 1521).

Here, the Superior Court rulings between May 31, 2001 and
April 15, 2002, including those concerning the Superior Court
Regi stry funds, constitute “final” rulings which this Court may not
review, as they were fully reviewed by the Rhode I|sland Suprene

Court, see Bergquist, 844 A 2d at 104-111, with further review

denied by the U S. Suprene Court, well before the instant action
was commenced.® The fact that the Superior Court action has not
been formally term nated does not change this result, since for

pur poses of Rooker-Feldnman, the proceedings conplained of had

“ended” prior to the comencenent of the instant action. See
Federaci 6n, 410 F.3d at 24-25 (deem ng state proceedi ngs “ended

with respect to issues that federal plaintiff seeks to have

¢ The state Suprene Court’s inability to resolve all of
Cesario’s procedural due process clains due to his failure to
provi de relevant transcripts, see Bergquist, 844 A 2d at 104-110,
does not create jurisdiction in this Court, as those due process
clainms are“inextricably intertw ned” with the i ssues that court did
resolve — nanely the validity of the Superior Court rulings. See
Picard v. Menbers of the Enployee Ret. Bd., 275 F. 3d 139, 145 (1st
Cr. 2001). Moreover, in the course of denying rehearing, the
state Suprene Court reviewed pertinent transcripts belatedly
provi ded by Cesario and noted that nothing in them changed the
result. See note 6, supra.




reviewed in federal court, even if other matters renmnin to be

litigated”) (enphasis in original).

The Superior Court rulings nmade on August 22, 2002 and May 1,
2004 are precluded fromreview by this Court for the sanme reasons.
The interlocutory nature of these rulings does not change this

result. See Federaci6n, 410 F.3d at 24 n. 10 (Rooker-Fel dnan may

preclude federal court review of state interlocutory orders, if
otherwise final).” Mreover, the due process clains asserted here
as to both rulings (lack of notice and restrictions on Cesario’s
right of access to the courts) are “inextricably intertwined” with

the respective rulings thenselves. See Picard, 275 F. 3d at 145.

Plaintiffs’ clainms concerning the Rhode Island Famly Court
decrees (the Decision Pending Final Entry and the Final D vorce

Judgnent) are simlarly barred by Rooker-Fel dman. See Federaci on,

410 F. 3d at 24 (judgnents of |lower state courts, once they becone
final, are not reviewable by federal district courts). Here, the
record does not show any appeal fromeither decree, and thus both
are final for purposes of that doctrine. The Change of Pl acenent
Order, which was affirmed by the Rhode I|sland Suprenme Court, Dkt.
No. 2004-296- Appeal, also constitutes a final state court ruling

which this Court nmay not review See id.

" The record is silent as to whether Cesario attenpted to
seek appell ate review of either the August 22, 2002 ruling or the
May 1, 2004 ruling and does not reflect any further action by
Cesario in the Superior Court with respect to either ruling. Thus,
the state court proceedings as to both rulings can be deened to
have “ended” for Rooker-Fel dnman purposes.
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In short, Plaintiffs seek to have this Court review and
“second-guess” the Rhode Island state courts on all of the above-

described rulings. Such reviewis precluded by the Rooker-Fel dman

doctri ne.

2. Abst enti on

Even if not barred by the Rooker-Fel dnman doctrine, it would

not be appropriate for this Court to consider Plaintiffs’ clainms in
view of the abstention doctrine, under which federal district
courts nust refrain from exercising jurisdiction over matters

traditionally adjudicated by state courts. See Younger v. Harris

401 U. S. 37 (1971); Henon v. Ofice of Pub. Guardi an, 878 F.2d 13,

15 (1st G r. 1989) (“The | ong-standi ng policy of the federal courts
to avoid interference in state donestic relations disputes — for
exanple, by abstaining from asserting federal subject matter
jurisdiction over donestic relations matters . . . is not limted

to the area of child custody, but extends to the entire field of

donestic relations.”) (citations omtted). See also Cesario |,
Report and Recomendation, as adopted at 23-25. This policy
applies to the Superior Court rulings here as well, which stem

from and are related to, the D vorce Proceeding.

3. Failure to State a Caim

Finally, nost of the allegations in the Verified Conplaint
concern actions taken by the Rhode Island state courts, not by

Bergquist. As such, clainms based on allegations of m sconduct by



the courts do not lie against Bergquist and nust be dism ssed
Moreover, this Court has previously considered and rejected cl ai ns
identical to the clains here concerning the Superior Court hearings
and rulings between August 20, 2001 and April 15, 2002. See
Cesario |, Report and Recomendati on, as adopted passim

V. Mdtion to Anend Verified Conpl aint

Plaintiffs have filed a Mdtion to Arend seeking to file an
amended verified conplaint in the instant action pursuant to Rule
15(a) of the Federal Rules of Civil Procedure (“Rule 15(a)”).?®

Despite the |iberal anmendnent policy reflected in Rule 15(a),

| eave need not be granted in all cases. See Judge v. Cty of

Lowell, 160 F.3d 67, 79 (1st Cr. 1998) (citing 6 Charles Al an

Wight et al., Federal Practice and Procedure § 1487 at 611 (2d ed.

1990)) . |f the anmendment would be futile or would serve no
legitimate purpose, the district court “should not needlessly
prolong matters” by granting |eave to anend. | d. (i nternal

guotations omtted).

8 Rule 15(a) provides in relevant part:

A party may anend the party's pleading once as a
matter of course at any tinme before a responsive
pl eading is served or, if the pleading is one to which
no responsi ve pleading is permtted and t he acti on has
not been pl aced upon the trial cal endar, the party may
so amend it at any time within 20 days after it is
served. O herwise a party may anend the party's
pl eadi ng only by | eave of court or by witten consent
of the adverse party; and | eave shall be freely given
when justice so requires.
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In the instant case, Plaintiffs’ Mdtionto Arend is inherently
futile. The proposed anended verified conplaint, consisting of 36
un- nunber ed pages, is virtually identical to the original conplaint
with the exception of new allegations of violations of Cesario’'s
Si xt h Amrendnent rights in connection with the crimnal contenpt on
August 20, 2001. Cesario’'s Sixth Arendnent clai mwas specifically
addressed by the state Suprene Court when it reversed his crimnal

contenpt and incarceration sentence. See Bergquist, 844 A 2d at

106- 107 (citing Gty of Pawtucket V. Council No. 70, AFL-C O

Local 1021, 353 A 2d 607, 612 (1976)). That decision cannot be

revi ewed here.

Even under the liberal standard afforded pro se litigants, the
proposed anended conplaint suffers from the sanme flaws as
Plaintiffs original Verified Conplaint and is futile. The Mdtion

to Anmend must be denied. See City of Lowell, 160 F.3d at 79.

V. Concl usi on

In view of the foregoing considerations, Plaintiffs’ Verified
Conmplaint is DISM SSED with prejudice, and Plaintiffs’ Mtion to

Amend is DEN ED.°® In addition, in light of the Plaintiffs’

° Both parties have filed additional notions in this matter.
Bergqui st has filed two subsequent notions to dismss in this
action, see Doc. 9 (filed June 24, 2005) and Doc. 15 (filed August
11, 2005) as well as a notion to restrain the Plaintiffs from
filing frivolous pleadings in this Court (Doc. 5, filed April 5,
2005). Plaintiffs have filed a Motion for Sunmmary Judgnent on al
of their clains and a “Mdition for a Tenporary Restraining O der
Enj oi ni ng t he Def endant fromAttenpting to Enforce Void Orders.” In
view of this Court’s disposition of the first-filed Mtion to
Dismss, all of these notions are noot and wll be denied.
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continued filings of frivolous and prolix pleadings and notions,
this Court ORDERS as follows: Plaintiffs are hereby prohibited
fromfiling in this Court any new actions in any way dealing with
the issues raised either in the instant case or in their previous
actions in this Court (described in note 1, supra) wthout first

obtaining the witten perm ssion of this Court.

It is so ordered.

WlliamE Snith
United States District Judge
Dat ed:

Separate Orders will issue to this effect.

12



