UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
BETSEY RATHBUN,
Plaintiff,
C.A. No. 01-401s

V.

AUTOZONE, | NC.

N N N N N N N N N

Def endant .

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

Plaintiff Betsey Rathbun (“Plaintiff” or “Rathbun”)
originally brought this action against her enployer, Autozone,
I nc. (“Autozone”) in Providence County Superior Court. Autozone
timely renmoved the case to this Court on the basis of diversity
jurisdiction, 28 U S.C. 8 1332, pursuant to 28 U S.C. § 1446.
The Conpl ai nt all eges enpl oynent discrimnation under the Rhode
| sl and Fair Enploynent Practices Act (“FEPA’), R 1. Gen. Laws 8§
28-5-1 et seq. (2000), and the Rhode Island Civil Rights Act
(“RICRA"), R l. Gen. Laws § 42-112-1 et seq. (2000).

Specifically, Plaintiff all eges that Autozone engaged i n two
types of sex discrimnation against her in violation of FEPA
First, she clains that Autozone failed to pronote her on account

of her sex; and second, that Autozone paid her less than her



mal e counterparts over the course of her enployment, also
because of her sex. The RICRA count essentially duplicates the
FEPA claim and rises or falls depending on the viability of
Plaintiff's FEPA all egations.!?

This matter is before the Court on Defendant Autozone’s
Motion for Sunmmary Judgnent with respect to the two remaining
counts contained in Plaintiff’s Conplaint, pursuant to Rule
56(c) of the Federal Rules of Civil Procedure.? This Court heard

oral argunents on January 10, 2003.

RI CRA was passed by the Rhode Island General Assenbly as
a reaction to the United States Suprenme Court’s decision in
Patterson v. Mlean Credit Union, 491 U S. 164, 109 S. Ct.
2363, 105 L. Ed. 2d 132 (1989), narrowmy interpreting 42
U S C 8§ 1981, the Civil Rights Act of 1866. RICRA protects
Rhode Island workers fromdiscrimnation in a variety of
commercial activity, including enployment. Ward v. City of
Pawt ucket Police Dept., 639 A 2d 1379, 1381 (R I. 1994).
RICRA is a relatively young statute, with little devel oped
case law. lacanmpo v. Hasbro, Inc., 929 F. Supp. 562, 573 n.5
(D.R 1. 1996). In the enploynent context, the vast mpjority
of Rhode Island state-law discrimnation clainms arise under
FEPA. However, it is now a common practice for attorneys
filing enploynent discrimnation claims to file such clains
under RICRA in addition to FEPA and/or Title VII.

Plaintiff’s Conplaint also sets forth clains of negligent
and/or intentional infliction of enotional distress,
def amati on, and disability discrimnation. Autozone noved for
sunmary judgnment with respect to these counts as well, but
Plaintiff agreed voluntarily to dism ss these clainms with
prejudice. As a result, Plaintiff’s sex discrimnation clains
are the only clainms under consideration by this Court.
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For the reasons that follow, this Court is persuaded by each
of Autozone’s argunents and therefore grants its Mdtion for
Summary Judgnent as to all of Plaintiff’s clains.

l. Summary Judgnent St andar d

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a notion for sunmary
j udgnent :

The Judgnment sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories,

and adm ssions on file, together with the affidavits,

if any, show that there is no genuine issue as to any

mat erial fact and that the noving party is entitled to

a judgnment as a matter of |aw.
Fed. R Civ. P. 56(c). In determ ning whether summary judgnent
is appropriate, the court nmust viewthe facts in the record and

all reasonable inferences therefromin the Iight nost favorable

to the nonnoving party. Continental Cas. Co. v. Canadian

Uni versal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

sunmary judgnment stage, there is “no room for the measured
wei ghing of conflicting evidence such as the trial process
entails, no room for the judge to superinpose his own ideas of

probability and |ikelihood.” Greenburg v. Puerto Rico Mar.

Shi pping Auth., 835 F.2d 932, 936 (1t Cir. 1987). The npving

party bears the burden of show ng that no evi dence supports the

nonnmovi ng party’s position. Celotex Corp. v. Catrett, 477 U. S.
317, 325, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986).
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Wth the Rule 56(c) standard as a guide, this Court is also
acutely mndful of the care that nmust be exercised when
considering motions for sunmary judgnment in the enployment

di scrim nati on cont ext. See Thomas v. Eastman Kodak Co., 183

F.3d 38, 61 (1st Cir. 1999) (noting that courts should be
cauti ous about sua sponte finding non-discrim natory reasons for
apparently disparate treatnent). Nonet hel ess, Rule 56(c)
conpel s summary judgnment in discrimnation cases, even in cases
where notive or intent are at issue, if the nonnoving party
“rests nerely upon concl usory al | egati ons, i npr obabl e

i nferences, and unsupported speculation.” Straughn v. Delta Air

Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (citing Feliciano De

La Cruz v. El Conqui stador Resort & Country Club, 218 F.3d 1, 5

(15t Cir. 2000)).

I1. Factual and Procedural Background

I n considering a notion for summary judgnent, the Court nust
view the evidence in the |light nost favorable to the nonnoving
party. Viewing the evidence in this light, the facts in this
case are as foll ows:

Def endant Autozone is a Nevada corporation with its
princi pal place of business in Mnphis, Tennessee. Aut ozone

operates a nunber of retail stores in Rhode Island.



Plaintiff is a Rhode Island citizen. In 1995, Plaintiff
began working for a | ocal auto parts store known as Aut o Pal ace.
She worked as a part-tinme cashier in its Cranston, Rhode Island
store. As a part-tine cashier, Plaintiff was responsible for
running the cash register, stocking the store shelves, and
assisting store custoners. 1n 1998, Autozone purchased the Auto
Pal ace store where Plaintiff was enployed. At the tinme of the
changeover, she was earning $6.25 per hour.

Aut ozone organi zed t he enpl oyees at the Cranston store into
four separate job <classifications: (1) Custoner Service
Representative (“CSR’); (2) Parts Sales Manager (“PSM); (3)
Assi stant Store Manager (“ASM'); and (4) Store Manager (“SM).
Of these four positions, the PSM ASM and SM positions are
consi dered managenent | evel positions.

VWhen Aut ozone took over in March of 1998, it assigned the
Plaintiff to the position of part-tine CSR based on her
experience level and her prior duties as a part-time cashier
with Auto Palace. As a CSR, Plaintiff’s interaction with store
custoners increased and she spent nore tinme working with auto
parts. Plaintiff had no managenment duties as a CSR. She was
not responsible for any store paperwork, scheduling, or the
di sciplining of store enployees. As a result of her new

position, Plaintiff received a $0.34 per hour raise, which



i ncreased her salary to $6.59 per hour. Despite this pay raise,
Plaintiff testified at her deposition that she was unhappy wth
the | evel of the raise because her co-workers had i ndicated that
the pay raise was expected to be higher.

In April of 1998, Plaintiff received a promotion to full-
time CSR, which resulted in an additional raise of $0.33 per
hour, bringing her hourly salary to $6.92. Six months | ater,
Plaintiff requested a pronotion to the position of PSM I n
response to this request, Jeff Mello, her District Manager,
informed Plaintiff that she was not yet ready for a pronotion to
a PSMposition. 1In response, Plaintiff testified that she asked
M. Mello if she was being denied the pronotion because of her
gender. M. Mllo denied the Plaintiff’s suggestion and
insisted that she learn the duties required of a PSM before
applying again for the position. M. Mello provided Plaintiff
with a checklist of duties that an applicant should | earn before
applying for a PSM position.

I n Sept enber of 1999, despite not having | earned all of the
duties on the checklist, Plaintiff was pronpted to PSM and
received a pay increase of $0.53 per hour, which brought her
salary to $8.00 per hour. Plaintiff was again unhappy with the

| evel of this raise. M. Mllo infornmed her that she was |ikely



to receive an additional raise at the tinme of her annual
performance appraisal in March of 2000.

Aut ozone conducts annual performance appraisals of its
enpl oyees. At the tinme of an appraisal, Autozone enpl oyees are
rated and placed into one of four categories: “fails to neet
expectations,” “needs i nprovenent,” “achi eves expectations,” and
“exceeds expectations.” The level of an enployee’'s raise is
determ ned by where the enployee is rated. At her deposition
the Plaintiff acknow edged that the range for raises foll ow ng
an annual performance appraisal is typically between 3% and 5%
of an enpl oyee’ s sal ary.

In March of 2000, Plaintiff received a $0.48 per hour raise
in connection with her annual performance appraisal, which
i ncreased her hourly salary to $8.48.

Throughout this period of enploynment, Plaintiff believes
t hat mal e enpl oyees of Autozone were pronoted to positions ahead
of her and were paid better because they were male. Convinced
of the discrimnatory activities of her enployer, on or about
November 16, 2000, Plaintiff filed a charge of discrin nation
with the Rhode Island Conmm ssion for Human Rights (“RICHR").
RICHR thereafter, at Plaintiff’s request, issued Plaintiff a

notice of right to sue as required by FEPA. R 1. Gen. Laws 8§



28-5-24.1. She filed her Conplaint with this Court on August 3,
2001.

[11. Di scussi on

The gravanmen of Plaintiff’s sex discrimnation Conplaint is
that on several occasions she was passed up for pronotion at
Aut ozone, and was continually paid | ess, because she is a wonman.
She claims that her pronotion to a PSM position was del ayed and
that she was never offered an ASM position because of her
gender. During the time period that frames her Conplaint,
Plaintiff clainms that her hourly rates of pay were consistently
| ower than other nale enployees.

In support of her claims, Plaintiff refers the Court to a
nunber of Autozone enpl oyees whom she clainms were treated nore
favorably than she with respect to pronotions and rates of pay.

Specifically, the Plaintiff lists the follow ng individuals:

The ASM position

(1) Tom Disano; Hired as an ASMin Septenber of 1999.
(2) N ck Medeiros; Hired as an ASMin April of 2000.
(3) Rick Allen; Pronoted to ASMin April of 2000.

(4) Jose Rios; Promoted to ASMin February of 2001

The PSM position

(1) Kevin Rooney; Pronoted to PSMin February of 1998.

(2) Evan Hopkinson; Prompbted to PSMin March of 1998.



(3) Chris Brosco; Pronoted to PSMin March of 1999.
Throughout this time period, many of these enployees, and
others, were also paid at higher hourly rates than Plaintiff.
As an initial matter, the Court nust address the Plaintiff’s
reference to nale enpl oyees who were pronoted to PSM positions
after the Plaintiff’s pronotion to PSM in Septenber of 1999.
Plaintiff has failed to explain how the promotion of a male
enpl oyee to PSM after she was pronmoted to PSM is evidence of
di scrim nation. These pronotions are so plainly irrelevant and
inmaterial to the clainms made by the Plaintiff that they require
no di scussion and can be sunmarily di sregarded. The remaining
pronotional clains — those that occurred prior to Rathbun's
Sept enber 1999 pronotion - are the only such pronotions that
coul d possibly support her claimof disparate treatnent.

At this stage, Autozone essentially advances two defenses
inan effort to dismss the Plaintiff’s clainms. First, Autozone
argues that the Plaintiff’'s clainms are barred by the statute of
l[imtations. Second, Autozone argues that, even if Plaintiff’s
claims do not fail on statute of I|imtations grounds, the
Plaintiff still falls short of the evidentiary Dburden

establi shed by McDonnell Douglas Corp. v. Green, 411 U S. 792,

802-05, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). This Court

wi || address both argunents.



A. Statute of Limtations

1. FEPA

FEPA provides that an aggrieved individual nust bring a
charge with the RICHR within one year of the allegedly unlawful
enpl oyment practice. R 1. Gen. Laws § 28-5-17. Al | egedl y
unl awf ul enpl oynment practices outside that tine period will not
be consi der ed. In this case, Plaintiff filed her charge with
the RICHR on Novenber 16, 2000. Consequently, only those
practices that occurred subsequent to November 16, 1999, fall
within the relevant tinme period for purposes of Plaintiff’'s FEPA
failure to pronote claim

Of the mal e Autozone enployees that the Plaintiff relies
upon i n support of her discrimnation claim only the pronotions
of Nick Medeiros and Rick Allen occurred subsequent to Novenber
16, 1999, and prior to November 16, 2000. The remaining
individuals fall outside the |imtations period.

Plaintiff attenpts to bring these practices within the
statute of limtations by arguing that the failure to pronote
and unequal pay clainms constitute a series of related, connected
acts, or a *“continuing violation,” and therefore may be
considered by this Court. In support of this proposition,

Plaintiff cites to National Railroad Passenger Corp. v. Nbrgan,

536 U.S. 101, 122 S. Ct. 2061, 153 L. Ed. 2d 106 (2002), which
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held that in the context of hostile environnment Title VII cases
there may often be grounds for finding continuing violations.
However, in Morgan, the Supreme Court indicated that discrete
acts such as the failure to pronote are easy to identify and
therefore are not Ilikely candidates for application of the
continuing violation doctrine. 1d. at 2073. This Court agrees,
and therefore declines to find the |inkage the Plaintiff prays
for with respect to the failure to pronmote cl ains. The only
instances of a failure to pronpte that arguably support the

Plaintiff’s claim wunder the MDonnell Dougl as franmework,

outlined below, are Nick Medeiros and Rick Allen.

However, wth respect to the unequal pay clains, the
Plaintiff’s “continuing violation” doctrine argument hol ds nore
water. Unlike discrete acts such as term nation from enpl oynment
or, as in this case, a failure to pronote, unequal pay clains
are of a continuing nature in that each time a plaintiff
receives a paycheck that is lower than it should be, based on
all egedly discrimnatory reasons, the plaintiff is injured.

Bazenore v. Friday, 478 U S. 385, 395, 106 S. Ct. 3000, 92 L.

Ed. 2d 315 (1986); see Goodwin v. General Mdtors Corp., 275 F.3d

1005, 1011 (10th Cir. 2002). Therefore, all of Plaintiff’'s
unequal pay clainms brought wunder FEPA survive Autozone’'s

procedural attack.
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2. Rl CRA
VWil e many of the Plaintiff’s FEPA al | egati ons regardi ng her
failure to pronote claim are barred by FEPA s one-year
limtation period, that preclusion does not so clearly bar those
acts from being considered as part of Plaintiff’s RI CRA claim
Unli ke FEPA, RICRA does not contain its own statute of

l[imtations period, and this i ssue has not yet been addressed by

t he Rhode Island Supreme Court. It is arguable that RICRA
utilizes the general three-year statute of linmitations period
for injuries to the person set forth in R1. Gen. Laws § 9-1-
14(b). Under this interpretation, identical allegations

supporting an enployee’'s FEPA cause of action for enploynment
di scrim nation could be time-barred by the one-year limtations
period contained in 8 28-5-17, yet still support a RICRA cause
of action.

This Court believes that such an anomal ous application of
these statute of limtation periods effectively would nmake the
one-year statute of limtations contained in FEPA neaningl ess,
and woul d underm ne the sound public policy that underlies the
relatively short statutes of limtation contained in enploynment
di scrim nation statutes. Anti-discrimnation statutes such as
FEPA typically contain short limtations periods to “protect

enpl oyers from the burden of defending clains arising from
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enpl oynment decisions that are |ong past.” Del aware State

College v. Ricks, 449 U.S. 250, 256-57, 101 S. Ct. 498, 66 L.

Ed. 2d 431 (1980) (commenting on the 180-day limtations period
provi ded under Title VII). The Rhode Island Supreme Court has
simlarly stressed the i nportance of FEPA' s one-year |imtations
period. In discussing the one-year limtation period in FEPA,
the court has stated as foll ows:

The time imt inposed by 8§ 28-5-18 al so ensures that

persons charged with violating the Act will receive
notice of those charges within one year of the all eged
vi ol ati on. Pronmpt notification wll enable such

persons to investigate alleged violations and to
preserve evidence necessary to conciliate or to rebut
t he Comm ssion’s charges.

Roadway Express, Inc. v. Rhode Island Commin for Human Ri ghts,

416 A.2d 673, 676 (R 1. 1980). Simlarly, in Ferguson

Perforating and Wre Co. v. Rhode Island Comin for Hunman

Ri ghts, 415 A.2d 1055 (R I. 1980) the Rhode Island Suprenme Court
viewed t he one-year limtation provision in FEPA as necessary to
protect an enployer’s procedural due process rights and
reflected the General Assenbly’'s intent to provide enployers
wi th procedural safeguards “designed to provide respondents with
adequate tinme for such matters as scheduling w tnesses, hiring
| awyers, and gathering and conpiling evidence of the alleged
vi ol ati ons before w tnesses’ nenories of the incidents becone

too obscure.” Id. at 1056. Sound principles of statutory
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construction al so support this view. The General Assenbly could
not have intended to abrogate the tinme limtation safeguards
contained in FEPA when it subsequently enacted RICRA On
numer ous occasi ons, the Rhode Island Supreme Court has held t hat
courts are to presune that |egislatures know of their prior
enact nents when passing a later law. As a result, |egislatures
are presunmed not to have di sturbed their prior enactnments unless

the | anguage specifically so states. See R.I. State Police v.

Madi son, 508 A.2d 678 (R.I. 1986); Langdeau v. Narragansett Ins.

Co., 179 A 2d 110 (R I. 1962); Loretta Realty Corp. v.

Massachusetts Bonding Ins. Co., 114 A . 2d 846 (1955). To hold

otherwise, wuld allow a plaintiff that mssed the FEPA
statutory deadline, or as in this case, that brings allegations
that fall clearly outside the limtations period, to bring those
al |l egati ons under RICRA and benefit from a less restrictive
statute of limtations. This Court declines to reach such a

result.® Therefore, this Court finds that the one-year statute

3 The Massachusetts Suprenme Judicial Court has reached a
simlar conclusion when interpreting the Massachusetts Fair
Enmpl oynent Practices Act and other Massachusetts civil rights
acts. Charland v. Mizi Mtors, Inc., 631 N E 2d 555, 557
(Mass. 1994) (holding that a person may not evade the
procedural requirenents of the Fair Enploynent Practices Act
by recasting a discrimnation claimas a violation of the
Massachusetts Equal Rights Act); Muradian v. General Elec.
Co., 503 N.E. 2d 1318, 1321 (Mass. App. Ct. 1987) (holding that
plaintiff could not maintain action under Massachusetts Civil
Ri ghts Act where he failed to file a tinmely conplaint with the
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of limtations period applicable to Plaintiff’s FEPA claimis
al so applicable to her RICRA claim

It is necessary to pause briefly to address the one case in
whi ch t he Rhode | sl and Supreme Court has addressed the sonetines
conflicting application of FEPA and RICRA in the enploynment

context: Ward v. City of Pawtucket, 639 A 2d 1379 (R 1. 1994).

In Ward, a police officer had filed an action against the
Pawt ucket Police Departnment and other city officials alleging
sex discrimnation and a violation of R CRA based on the fact
t hat she was not selected for pronotion in spite of her ranking
of first on the applicable promotion |Iist. The plaintiff
elected to bring an action in Superior Court under RICRA and
obtained a tenporary restraining order enjoining the Paw ucket
Pol i ce Departnment frompronoting anyone to the pernmanent rank of
i eutenant. 1In response, the Police Departnent noved to disn ss
the action under Rule 12(b)(1) claimng that Ward had failed to
exhaust her admi nistrative renmedi es, specifically that she had
failed to file a charge with the R CHR pursuant to FEPA. The
Superior Court agreed with the Police Departnment and di sm ssed
t he action.

On appeal , the Rhode | sl and Suprene Court di sagreed and hel d

that the renedies available to an aggrieved party under RICRA,

Massachusetts Conm ssion Against Discrimnation).
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including the right to injunctive relief, were clearly provided
by RICRA. [d. at 1382. The court explicitly found that there
is no language in RICRA “[r]equiring or even suggesting that a
plaintiff nust first exhaust any or all adm nistrative renedies
before filing a civil action.” Id. Thus an aggrieved
i ndi vidual could bring an enpl oynent discrimnation action under
RI CRA, without abiding by the prefiling admnistrative
requi rements of FEPA. The Ward decision did not address the
guestion of whether the FEPA statute of limtations should be
applied to actions brought under both FEPA and RI CRA. It is
possible to read Ward broadly to include the statute of
[imtations within the group of adm nistrative requirenments of
FEPA that a RICRA claimis not required to neet. However, such
a reading would plainly result in an anomaly: an enploynent
discrimnation claim could be time-barred under FEPA (the
specific act designed to remedy enploynent discrimnation) yet
survive under RICRA (the I|ater-enacted, nore generic anti-
di scrimnation law). A better reading of Ward, in this Court’s
view, is one which does not nullify FEPA' s one-year statute of
l[imtations. The Ward decision involved an enpl oyee who sought

enmergency injunctive relief under RICRA in order to prevent an

i mmedi ate threatened discrimnatory act. The court held that

such a plaintiff is not required to abide by the prefiling
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adm ni strative requirenents of FEPA. 639 A 2d at 1382. This
case, unlike Ward, does not involve a request for injunctive
relief and no enmergent issues are presented by the parties.?
Thus Ward is inapplicable. The only question in this case is
whet her this Court should inmport the one-year statute of
l[imtations from FEPA, or the general three-year limtations
period for tort actions. This Court believes that FEPA s one-
year statute of limtations should be applied to Rathbun’s RI CRA
claim Application of the one-year statute of limtations is
not inconsistent with the Rhode |Island Supreme Court’s hol ding
in Ward and effectuates the purposes of both acts.

As indicated above, nearly all of Plaintiff's failure to
pronmote allegations occurred outside the one-year limtations
period. In fact, only the pronotions of N ck Medeiros and Rick
Al l en occurred subsequent to November 16, 1999 and prior to
Novenmber 16, 2000. The remmining allegations fall outside the
l[imtations period, and therefore will not be considered in
support of Plaintiff’s RI CRA claim

B. The McDonnell Dougl as-Burdi ne Anal ysi s

1. FEPA

“In fact, as of the date of this decision the Plaintiff
was still enployed at the sanme store she was working at in
1998 when Autozone purchased Auto Pal ace.
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Because FEPA is nearly identical to the provisions of Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2000, et seq.,
the Rhode Island Suprene Court has routinely applied the
anal ytical framework developed in federal Title VII cases to

actions brought under FEPA. Center for Behavioral Health, Rhode

Island, Inc. v. Barros, 710 A . 2d 680, 685 (R I. 1998); Newport

Shi pvard, Inc. v. Rhode |Island Commin for Huiman Ri ghts, 484 A. 2d

893, 897-98 (1984). Therefore, the Court will utilize Title VII
case law in its analysis of Plaintiff’s state |aw enpl oynment
di scri m nation clains.

In a disparate treatnment case such as this, the inquiry is
whet her the defendant intentionally discrimnated against the

plaintiff. See Oiver v. Digital Equipnment Corp., 846 F.2d 103,

106 (1st Cir. 1988). Wien a plaintiff is unable to offer direct
proof of her enployer’s discrimnation, which is the case here,
the court allocates the burden of producing evidence according
to the burden-shifting framework first outlined in MDonnel

Dougl as Corp. v. Green, 411 U. S. 792, 802-05, 93 S. Ct. 1817, 36

L. Ed. 2d 668 (1973), and further explained in Texas Dept. of

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67

L. Ed. 2d 207 (1981). The MDonnel|l Dougl as-Burdine framework

consists of three stages. In the first stage, the plaintiff

must set forth a prima facie case of discrimnation. MDonnell
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Dougl as, 411 U.S. at 802. In enploynent discrimnation cases,
the plaintiff nmust showthat: (1) she is a nenber of a protected
class; (2) her enployer took an adverse enploynent action
agai nst [her]; (3) she was qualified for the enploynent; and (4)
her position remained open or was filled by a person whose

qualifications were simlar to hers. Rodriguez-Cuervos v. WAl -

Mart Stores, Inc., 181 F.3d 15, 19 (1st Cir. 1999). In this

case, the Plaintiff has arguably nmet this initial burden. She
is a menber of a protected class. She has asserted that she has
suffered as a result of Autozone's failure to pronote her and
pay a salary conparable to its male enployees. The Plaintiff
also at least alleges that she is qualified to perform all of
the duties of the job given to her male counterparts. Finally,
she has alleged that a nunber of Autozone enployees wth
qualifications roughly sinmlar to her were pronoted to positions
t hat she woul d have want ed.

Once the plaintiff makes out a prima facie case, the burden
shifts to the enployer to "articulate a legitimte, non-
discrimnatory reason for its adverse enploynent action.”

Straughn, 250 F.3d at 33 (citing McDonnell Douglas, 411 U. S. at

802). Wth respect to the Plaintiff’'s failure to pronote

claims, only two individuals were pronoted to ASM positions
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within the limtations period: N ck Medeiros and Rick Allen.®
There were no individuals pronoted to PSM ahead of the Plaintiff
during the limtations period.

The only allegations in support of the Plaintiff's failure
to pronote clains that fall within the statute of limtations
are those with respect to M. Medeiros and M. Allen. According
to Autozone, M. Medeiros was appointed to the ASM position due
to his extensive know edge in autonotives and his prior
experience as a manager of an auto body shop. In fact, the
Plaintiff acknow edged M. Medeiros’ experience in her own
deposition. See Deposition of B. Rathbun at 93. M. Allen was
promoted to ASM because he was qualified as a “parts pro,” and
had previously worked for another autonotive store.

Aut ozone responded to the wunequal pay allegations by

providing that rates of pay are deternm ned by a guideline grid

®Aut ozone provi ded business-rel ated reasons for all of the
enpl oyees with whomthe Plaintiff took issue, regardless of
the time the pronmotion occurred. Tom Di sano had pri or
aut onoti ve experience, and had even owned his own auto parts
store. Jose Rios is fluent in Spanish and was pronoted to a
position in a predom nately Spani sh-speaking store. Kevin
Rooney and Chris Brosco both had prior auto parts experience.
I n other words, Autozone sinply clainms that it hired or
pronoted nore qualified and appropriate persons for the job in
gquestion. As indicated below, Plaintiff fails to rebut the
reasons proffered by Autozone for its decisions. Wile this
Court has found all pre-Novenber 16, 1999 occurrences are
time-barred under both FEPA and RICRA, plaintiff’'s failure to
rebut extends to these individuals as well.
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created by its corporate headquarters. According to the grid,
an enployee’s rate of pay varies based on the date the
i ndi vi dual began his or her enploy with Autozone. An individual
t hat begins working at Autozone in 2000 or 2001 is placed in a
hi gher pay grid than an individual who started working for
Aut ozone in 1998. As a result, Plaintiff is paid |ower than
enpl oyees who began working at Autozone after her. Wi | e

Aut ozone adm ts that these guidelines my appear unfair in that

they do not reward enployee |longevity — indeed, they penalize
it — it submts that the guidelines are gender neutral.
Aut ozone has nmet its burden of providing a legitinmate

expl anation for its actions. See Gu v. Boston Police Dept., 312

F.3d 6, 12 (1st Cir. 2002).

Because Aut ozone has advanced | egi ti mate, non-di scrim natory
reasons for its actions, the burden returns to the Plaintiff,
who nust advance sone evidence to show both that her enployer’s
articul ated reasons are a pretext and that the true reasons are
di scri m natory. St raughn, 250 F.3d at 34. This is comonly
referred to as the “pretext plus” approach, in that a plaintiff
must show not only that the enployer’s proffered reason was
pretextual, but that discrimnation was the actual reason for
the action. Thomms, 141 F.3d at 30. “The ‘same evi dence used

to show pretext can support a finding of discrimnmnatory aninmus
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if it enables a factfinder reasonably to infer that unlawful
discrimnation was a determnative factor in the adverse

enpl oynment acti on. Straughn, 250 F.3d at 34 (quoting
Feliciano, 218 F.3d at 6). Summary judgnment may only be granted
if the Plaintiff has failed to provide sufficient evidence from
which a reasonable jury could find that Autozone's clained
reasons for not pronmoting the Plaintiff and the pay differenti al
were pretextual and the result of discrimnatory aninus. 1d.
In an ultimately i nadequate effort to satisfy this burden
the Plaintiff refers the Court back to the pronotions and rates
of pay of her male coworkers. However, Plaintiff fails to
provi de any new evi dence to rebut the superior qualifications of
the male enployees pronoted to positions instead of her.
Plaintiff does refer the Court to M. Allen’ s |ess than stellar

enpl oynment history followi ng his pronotion, however this had no

bearing on Aut ozone’s decision to pronote M. Allen. See Cullin

v. Qin Corp., 195 F.3d 317, 324 (7" Cir. 1999), cert. denied

529 U. S. 1020 (2000). Furthernore, the fact that mal e enpl oyees
are being paid nore than Plaintiff when they have been working
at Autozone for a shorter period of time does not rebut
Aut ozone’s proffer of its gender neutral salary guidelines. As
Aut ozone noted in its papers, the guidelines also provide for

hi gher rates of pay to wonen that have started working at
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Aut ozone after the Plaintiff. Sinply put, the guidelines while
arguably unfair, treat nmen and wonen equally unfairly in their
appl i cati on. They are gender neutral. VWhile Plaintiff may
di sagree with the wi sdom of Autozone's salary structure — one
t hat makes an enployee’s salary | ess conpetitive the | onger he
or she is enployed — this is not an issue that is properly the

subj ect of this litigation. Rossy v. Roche Prods., Inc., 880

F.2d 621, 625 (1st Cir. 1989) (noting that it is not the role of

the court to second-guess the business decisions of an

enpl oyer); see G annopoul os v. Brach & Brock Confections, Inc.,
109 F.3d 406, 410 (7t Cir. 1997) (holding that judges are not to
act as sonme super-personnel departnment questioning human
resources decisions). Because the Plaintiff has failed to
sustain her evidentiary burden to rebut Autozone's proffered
nondi scrim natory reasons for its enploynment actions, sunmmary
j udgnment shoul d be granted.
2. RI CRA

Gven that Plaintiff has failed to provide sufficient,

conpetent evidence in support of her FEPA claim her cause of

action under RICRA also fails. See Resare v. Raytheon Co., 981

F.2d 32, 44 n.30 (1st Cir. 1992) (indicating the argunent that a
plaintiff’s inability to maintain a FEPA claimw || preclude an

acconpanyi ng RICRA claim; lacanpo v. Hasbro, Inc., 929 F. Supp.
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562, 573 (D.R 1. 1996) (holding that if plaintiff succeeds in

provi ng FEPA allegations, she will also succeed on her RICRA

claim.

I V. Concl usi on

For the reasons set forth above, Defendant’s Modtion for
Sunmary Judgnment on the remaining counts of Plaintiff’'s
Conpl ai nt i s GRANTED.

I T 1S SO ORDERED

WlliamE. Smith
United States District Judge

Dat e:
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