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OPI Nl ON AND ORDER
WLLIAME. SMTH, United States District Judge.

In this matter, Plaintiff seeks to fashion a federal case out
of what anmpunts to a | ocal planning dispute over the permtting of
a transfer station. The effort ultimately fails, in spite of
apparently | ess than nodel behavior by the |ocal zoning officials.

Procedural ly, what is now before the Court are cross-notions
for summary judgnent. For the reasons stated, the Court grants in
part Defendants’ Mdtion for Sunmary Judgnent, and deni es as npot
Plaintiff’s cross—Mtion for Summary Judgnent.

This action is styled as a civil rights action brought under
42 U.S.C. § 1983 for an alleged deprivation of rights under the
United States Constitution. The action was comrenced by Pawt ucket
Transfer Operations, LLC (“PTO), a limted liability conpany
authorized to do business in the State of Rhode Island with offices

| ocated in the Gty of Warwick. PTOfiled a seven count Conpl ai nt



against the Cty of Pawucket (“City”), the Gty of Pawt ucket
Zoni ng Board of Review (“Zoning Board”), and M chael Cassidy as
Director of the Cty of Pawtucket Planning and Redevel opnent
Comm ssion (“Planning Director”) (collectively, “Defendants”).
l. FACTUAL SUMVARY

The Court sketches the following facts relevant to this
decision, drawing all inferences in favor of the nonnovant (which,
for purposes of this decision, is PTO. On Septenber 24, 2002, the
Pawt ucket Division of Zoning and Code Enforcenent (“Zoning
Division”) granted a Certificate of Zoning Conpliance to Daniel J.
Poggi for Pawtucket Railway Hauling, LLC.! The zoning certificate,
which was signed by Todd d brych, above the title “Building
Oficial,” states that the use of a parcel of property at 280 Pi ne
Street in Pawm ucket (“the Property”) as a “Refuse transfer station”
“conforns to the Zoning Ordinance of the Gty of Paw ucket, Rhode
| sl and.” At the tinme, the Property was apparently owned by
Pawt ucket and Wrcester Railway Conpany (“P&W Rail way”).

On  February 27, 2003, the Zoning Division granted a
Certificate of Zoning Conpliance to PTO (as opposed to Pawt ucket
Rai | way Haul i ng). This certificate was also signed by Todd

d brych, again above the title “Building Oficial.” As with the

! PTO alleges that Pawtucket Railway Hauling, LLC was PTO s
predecessor in interest. Wile the assertion of this relationship has
been disputed by Defendants, the Court need not resolve the question
because it has no bearing on the outcone.
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first certificate, the second certificate stated that a refuse
transfer station was a conformng use for the Property under the
Pawt ucket Zoni ng Ordi nance (“Zoning Ordinance”). At the tinme each
zoning certificate was i ssued, the Director of the Zoning D vision
was Ronald F. Travers. However, Poggi (who was involved in the
acqui sition of both the certificate for Paw ucket Railway Haul i ng,
LLC and the certificate for PTO clains to have overheard Travers
say to Obrych that he (Travers) wanted O brych to sign the
certificates.? In addition, Abrych stated in his affidavit that,
bet ween 2000 and 2004, he signed 478 “Certificates of Zoning
Conpl i ance,” and that his authority to do so was never questioned.?

Wthin days after it was i ssued the second zoning certificate,
PTO negoti ated an agreenent with P&W Rai l way which, 1f executed,
woul d allow PTO to take control of the Property in exchange for

mont hly paynents to P&W Rai | way.

2 According to Travers, between 2000 and 2005 the Zoning D vision

i ssued 960 zoning certificates. O those 960 certificates, Travers
signed only 180 (39 of which he actually signed over the pre-printed nane
of a Pawtucket building official). The remaining certificates were

signed by other officials within the Zoning D vision.

3 The issue of whether O brych had actual or apparent authority to
sign the zoning certificates or whether such certificates in any way
bound the city is, in aword, irrelevant. As explained el sewhere inthis
opinion, even if dbrych had the authority to sign the certificates or
if the certificates created a property right, PTO has not adunbrated a
valid claimfor either procedural due process or substantive due process.
And, while the Court finds the City’s handling of the certificates to be

|l ess than ideal, in that the procedures enployed cannot be expected to
i ncrease the public’s confidence in its local authorities, the dispute
over O brych's authority does not illuminate any facts sufficiently

egregi ous to support an equal protection claim

3



On or about July 31, 2003, PTO subnmtted a Site Plan Review
Request Form to the Gty Planning and Redevel opnent Conm ssion
(“Planni ng Conmm ssion”) seeking perm ssion to operate a “railroad
shi ppi ng operations/transfer station for refuse” on the Property.
PTO attached a copy of the second zoning certificate to the request
form

Subsequently, on August 5, 2003, PTO sent a letter to the
Pl anni ng Comm ssion requesting that the Comm ssion schedule a
hearing that nonth on the subject of PTO s proposed transfer
station. Inits letter, PTOstated that it was “in the process of
permtting this project through the Rhode Island Departnent of
Envi ronnent al Managenent (RIDEM,” and that RI DEM had advi sed PTO
to seek the GCty’'s approval of the project concurrent with Rl DEM
perm tting.

On August 12, 2003, the Planning Director responded to PTO s
letter and requested that PTO provide a copy of its R DEM
application in order to facilitate a conplete review of the
proposed project. As aresult of the Planning Director’s request,
no hearing was held by the Pl anning Comm ssi on.

PTO had applied to RIDEMfor a proposed “C&D [ Constructi on and
Denolition] Processing Facility and for a proposed Solid Waste
Transfer Station” at the Property. On February 27, 2004, RI DEM
notified PTO that it reviewed PTOs application, that the

application contained several defi ci enci es, and that the



application woul d be denied if the deficiencies were not rectified.

On March 30, 2004, PTOfiled a second Site Pl an Revi ew Request
Formw th the Pl anni ng Conm ssion. |Instead of the use described in
the first request form which was a “railroad shipping
operations/transfer station for refuse,” the use described in this
second request formwas a “railroad term nal and construction and
denolition debris transfer station.”

The Planning Director determ ned that the second request form
was inconplete and asked for additional information, including a
letter from P&W Railway confirmng its agreenment with PTO for
specific wuses at the Property. PTO provided the requested
information on April 28, 2004, including a letter from the P&W
Rai | way’ s General Counsel stating that “P&WVhas agreed to | ease t he
Property to [ PTQQ, subject to the execution of a nutually agreeabl e
| ease agreenent, and subject to [PTOs] ability to obtain the
necessary permts to develop the Property.”

On April 29, 2004, the Planning D rector acknow edged recei pt
of the additional information. However, he al so informed PTO t hat
it was the opinion of the Planning Comm ssion that PTO s zoning
certificate may have been issued in error. The Planning Director’s
letter clained that Zoning Ordinance section 410-12.5(1)
categorized a public refuse transfer station as an all owabl e use
for the Property, thus possibly prohibiting PTO s proposed private
refuse transfer station. The Planning Director also indicated that
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the matter had been referred to the City's Law Departnent for a
| egal opinion as to whether PTO s proposed use was all owed under
t he Zoni ng Ordi nance.

On July 12, 2004, the Planning Director informed PTO that the
Law Departnment had concl uded that a private refuse transfer station
was not an all owed use for the Property under the Zoni ng Ordi nance.
The Planning Director also noted that PTO s RIDEM application
descri bed the proposed project not as a refuse transfer station but
as a construction and denolition debris processing facility.
According to the Planning Director, such a use was not an all owed
use under any provision of the Zoning Ordi nance, and PTO therefore
woul d need to obtain a use variance fromthe Zoning Board before
the Pl anni ng Comm ssion could give consideration to PTO s second
request form

In response to the Planning Director’'s letter, PTO took two
actions. First, on July 28, 2004, PTO appealed the Planning
Comm ssion’s decision to the Zoning Board. Second, PTOfiled for
a use variance with the Zoning Board (however, it subsequently
W t hdrew t he variance application on OQctober 6). In the neantine,
on Septenber 22, the Gty Council passed a resolution opposing
PTO s proposed project and comrunicated the resolution to the
Zoni ng Board. PTO s appeal to the Zoning Board was heard and

deni ed on November 9.



PTO next filed an appeal of the Zoning Board s decision in the
Rhode | sl and Superior Court. On June 22, 2006, the Superior Court
i ssued a bench decision in favor of PTO, ruling that a private
refuse transfer station was a permtted use for the Property.
However, despite this reversal, PTO apparently has not received
approval fromR DEMto operate either a refuse transfer station or
a construction and denolition debris transfer station on the
Property. Def endants subsequently appeal ed the Superior Court’s
deci sion to the Rhode Island Suprene Court and, as far as i s known
by this Court, that appeal remains pending.

1. STANDARD OF REVI EW

Def endants now nove for summary judgnent on all seven counts
of PTO s Conplaint. PTO noves for summary judgnent on Counts 1V,
V, VI, and VIl of its Conplaint.

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). An
issue is “genuine” if the pertinent evidence is such that a
rational finder of fact could render a verdict in favor of either
party, and a fact is “material” if it “has the capacity to sway the

outcone of the litigation under the applicable law” Nat ' |



Anusenents, Inc. v. Town of Dedham 43 F.3d 731, 735 (1st Cr.

1995) (citation omtted).
The noving party bears the burden of showi ng the Court that no

genui ne issue of material fact exists. Nat’l Anusenents, 43 F.3d

at 735. Once the novant has nade the requisite show ng, the
nonnovi ng party “may not rest upon the nere allegations or denials
of [its] pleading, but . . . nust set forth specific facts show ng
that there is a genuine issue for trial.” Fed. R Cv. P. 56(e).
The court views all facts and draws all reasonable inferences in

the light nost favorable to the nonnoving party. Rei ch v. John

Alden Life Ins. Co., 126 F.3d 1, 6 (1st Cr. 1997) (citation

omtted). Cross nmotions for summary judgnment do not change the

standard, Specialty Nat'l Ins. Co. v. OneBeacon Ins. Co., 486 F. 3d

727, 732 (1st Gr. 2007), but rather require courts to determ ne
whet her either of the parties deserves judgnent as a matter of |aw

on facts that are not disputed. Adria Int’'l Goup, Inc. v. Ferre

Dev., Inc., 241 F.3d 103, 107 (1st Cr. 2001). In deciding a

typical cross-notion for summary judgnent, courts nust consider
each notion separately, draw ng inferences against each novant in
turn. Reich, 126 F.3d at 6. For the purposes of these Mtions,
the Court considers Defendants’ Mdtion first, draw ng appropriate

i nfferences in favor of PTO



[11. DI SCUSSI ON

A Count | (Procedural Due Process)

PTO s procedural due process claim alleges that Defendants
unl awful Iy revoked PTO s zoning certificates without authority and
inviolation of the procedural requirenments set forth in the Zoning
Ordinance. PTO alleges that it thus was denied its procedural due
process rights under the Fifth and Fourteenth Anmendnents of the
United States Constitution, as inplenmented by 42 U.S.C. § 1983, and
Article One, Section Two, of the Rhode Island Constitution.*

To establish a procedural due process violation, PTO nust
prove two things: first, PTO nmust show that it had a property
interest as defined by state |law, and second, that Defendants,
acting under color of state law, deprived it of its property

interest without adequate |egal process. See, e.q., SFWArecibo,

Ltd. v. Rodriguez, 415 F.3d 135, 139 (1st Cr. 2005); PFZ Props.,

Inc. v. Rodriguez, 928 F.2d 28, 30 (1st G r. 1991).

Constitutionally protected property interests are delineated
not by the Constitution, but by “existing rules or understandi ngs
that stem from an i ndependent source such as state law.” Webb's

Fabul ous Pharnacies, Inc. v. Beckwith, 449 U S. 155, 161 (1980)

(quotation omtted). It goes wi thout saying that a person claimng

“ As the drafters of the Rhode Island Constitution intended that
document’s Due Process C ause to parallel the Due Process C ause of the
Fourteenth Amendnent, see Jones v. Rhode Island, 724 F. Supp. 25, 34-35
(D.R 1. 1989), the Court will consider themtogether.
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a violation of a property right nust have a legitimte claim of

entitlement to that right. See, e.g., Macone v. Town of Wakefi el d,

277 F.3d 1, 9 (1st Cr. 2002). Here, PTO clains that its zoning
certificates created a constitutionally protected property right to
use the Property for the use described in the certificates.

At the outset, PTO argues that summary judgnent is precluded
by a factual dispute over whether PTO s zoning certificates are
“zoning certificates” issued pursuant to Zoning O di nance section
410-93, or “Certificates of Zoning Conpliance” issued pursuant to
Zoni ng Ordi nance section 410-96. PTO concedes that the fornmer are
i nformational only, but argues that the latter “unequivocal[lYy]

create[] a constitutionally protected property right.”
Def endant, on the other hand, argues that neither type of
certification creates any constitutionally protected property
right, and thus it is of no consequence under which Zoning
Ordi nance section the zoning certificates were issued.

The Court agrees with PTO that, at |least on an initial pass,
it appears that the certificates were issued pursuant to Zoning
Ordi nance section 410-96. Most obviously, the certificates bear
the title “Certificate of Zoning Conpliance,” which is the precise
term used in section 410-96. However, while there may be a
guestion of fact as to which Zoning O dinance section authorized
the issuance of the certificates, the Court believes that the
answer ultimately is inmaterial. Even if PTO could establish that
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its certificates gave rise to a constitutionally protected property
right (as the Court will assunme for purposes of this discussion),
it cannot establish that it was deprived of that interest wthout
due process of |aw

That PTO was not provided with a hearing prior to the
deprivation of its purported property right does not, by itself,
establish a violation of due process. It is well established that
when a deprivation of property results from conduct of state
officials in wviolation of state law, failure to provide
pre-deprivation process does not necessarily violate the Due
Process O ause, particularly when post-deprivation due process is

avai lable. See, e.qg., PFZ Props., 928 F.2d at 31 (citing Parratt

v. Taylor, 451 U S. 527, 543 (1980), overrul ed on other grounds by

Daniels v. WIllians, 474 U S. 327, 330-31 (1986)). In PFZ

Properties, the post-deprivation process found adequate by the

First Crcuit Court of Appeals included the right to petition the
adm ni strative agency for reconsideration and to seek judicia

review in state court. Id. at 31; see also Ansden v. Mbran, 904

F.2d 748, 755 (1st Cir. 1990) (“The availability of judicial review
is an especially salient consideration in situations where permts
and |icenses have been denied or revoked by state or |[ocal

authorities in all eged derogati on of procedural due process.”); SFW
Areci bo, 415 F. 3d at 139 (citing approvingly PFZ Props. and stating
“our focus is on the availability of post-deprivation, rather than
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pre-deprivation, process”); Licari v. Ferruzzi, 22 F.3d 344, 348

(1st Gr. 1994) (“There is a further reason why the revocation of
the building permts did not violate [plaintiff’s] right to
pr ocedur al due process: post depri vati on renmedies were
avail able.”).

Thus, in order to determ ne whether a procedural due process
viol ation has occurred, this Court nust focus on “what process the
State provided, and whether it was constitutionally adequate.”

Zinernon v. Burch, 494 U S. 113, 126 (1990). The inquiry mnust

“exam ne the procedural safeguards built into the statutory or
adm nistrative procedure of effecting the deprivation, and any
remedies for erroneous deprivations provided by statute or tort
law.” 1d. Here, the procedural safeguards afforded to PTO are

anal ogous to those found adequate in PFZ Props., SFW Arecibo, and

sim | ar deci sions.

The Planning Director determned that PTO was required to
obtain a use variance for its proposed use, despite having acquired
its zoning certificates. PTO registered its objection to the
Planning Director’s decision by filing an appeal to the Zoning
Board. See Zoni ng Ordi nance 8 410-15.1(H)(4). After receiving an
adverse decision from the Zoning Board, PTO invoked the
jurisdiction of the Rhode | sland Superior Court, availing itself of
its further right to appeal under Rhode Island law. See R 1. GCen.
Laws 8 45-24-69 (providing for appeals of decisions issued by

12



zoning boards of review). These post-deprivation procedural
saf eqguards were nore than adequate to satisfy the requirenents of

procedural due process. See, e.g., SFW Areci bo, 415 F.3d at 140

(procedural due process satisfied by “the right to petition the
adm ni strative agency for reconsideration and to seek judicial
review'). PTOs citation to Zoning Odinance section 410-
15.1(F)(2) msses the mark. That section provides that the
Pl anni ng Conm ssion shall hold a public hearing within 30 days of
the recei pt of a “conpl ete devel opnent plan application.” It in no
way mandates a pre-deprivation hearing under the circunstances
presented here, where PTO s application was (rightly or wongly)
determ ned to be inconplete. To the extent that PTO believes that
the Planning Director failed to perform an act he had no |egal
discretion to refuse, i.e. that the Planning Director inproperly
failed to declare PTO s application to be conplete, PTO could al so

seek relief by way of a wit of nmandanus. See, e.q., P.J.C

Realty, Inc. v. Barry, 811 A 2d 1202 (R I. 2002) (wit of nmandamnus

is appropriate when duty to be enforced demands no speci al
di scretion, judgnent, or skill). In sum PTO sinply has not
established that it has been deprived of a property interest

wi t hout adequate due process of law.?®

°* Defendants additionally claimthe protection of the doctrine of
qualified immnity. (M3J at 16.) Qualified immnity operates as a
shield against liability for civil damages for government officials who
wi el d di scretionary powers, provided that their conduct “does not viol ate
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B. Count 11 (Substantive Due Process)

PTO s substantive due process claim alleges that Defendants
engaged in “arbitrary, egregious and irrational abuses of their
gover nnent al powers in a nmanner which bears no rationa
relationship to any | egiti mate governnental interest and anounts to
illegal spot zoning and an effort to delay, hinder and prevent
[ PTQ fromnmaki ng use of the Subject Property in a manner permtted
by state and local law,” all in violation of the Fifth and
Fourteenth Amendnents of the United States Constitution, 42 U S C
§ 1983, and Article One, Section Two, of the Rhode 1sland
Consti tution.

It is settled that the Due Process C ause of the Fourteenth
Amendnent “not only accords procedural safeguards to protected
interests, but |ikew se protects substantive aspects of |iberty

agai nst inperm ssible governnental restrictions.” Harrah |ndep

Sch. Dist. v. Martin, 440 U.S. 194, 197 (1979). Thus, questions of

due process may inplicate both procedural and substantive rights.
The substantive conponent of due process “bars certain arbitrary,

wrongful governnment actions ‘regardless of the fairness of the

clearly established statutory or constitutional rights of which a
reasonabl e person woul d have known.” Ansden v. Mran, 904 F.2d 748, 751
(1st Gr. 1990) (quoting Harlowyv. Fitzgerald, 457 U S. 800, 818 (1982)).
In light of the conclusion that PTO was provided with adequate due
process, the Court need not decide the qualified i munity issue.
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procedures used to inplenment them’” Zinernon, 494 U S. at 125
(quoting Daniels, 474 U S. at 331).

The First Grcuit, however, has repeatedly held that |oca
pl anni ng disputes “do not ordinarily inplicate substantive due
process.” Licari, 22 F.3d at 349 (quoting PFZ Props., 928 F.2d at
31). A regulatory board does not transgress constitutional due
process requirenents “nerely by neking decisions ‘for erroneous
reasons’ or by nmaki ng ‘demands whi ch arguably exceed its authority
under the relevant state statutes.’” Licari, 22 F.3d at 350

(quoting Ansden, 904 F.2d at 757); see also Chiplin Enters., Inc.

v. Cty of Lebanon, 712 F.2d 1524, 1528 (1st Cir. 1983); Creative

Env'ts, Inc. v. Estabrook, 680 F.2d 822, 832 n.9 (1st Cr. 1982).

In sum while the First Crcuit has “left the door slightly ajar
for federal relief [based on substantive due process] in truly

horrendous situations,” Nestor Colon Mdina & Sucesores, Inc. v.

Custodio, 964 F.2d 32, 45 (1st Gr. 1992), “the threshold for
establishing the requisite ‘abuse of government power’ is a high
one indeed.” I1d.

Here, the nost that PTO can establish is that Defendants acted
erroneously or in excess of their authority and, indeed, that is
essentially what PTO alleged in its Amended Conplaint: “The July
12, 2004 determ nation of the Defendant Planning Director that the
Division of Zoning and Code Enforcenment was in error and his
refusal to accept the Zoning Certificates was a usurpation of the
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| egal authority of the Division of Zoni ng and Code Enforcenent and
was beyond his authority and ultra vires.” Am Conpl. 9§ 24.
Assum ng the truth of these and PTO s other allegations, they do
not conme near the threshold for a denial of substantive due
process. See Licari, 22 F.3d at 350; Ansden, 904 F.2d at 757.

Creative Env'ts is illustrative of the care with which courts

must approach questions of substantive due process in the context
of local planning disputes. |In that case, the Planning Board of
the Town of Bolton, Mssachusetts denied approval to a proposed
housi ng devel opnent. The plaintiff devel oper alleged, inter alia,
that it was deprived of its due process rights. The First Crcuit
assuned that the devel oper “could have established at trial that
the town engaged in adversarial and even arbitrary tactics.”

Creative Env'ts, 680 F.2d at 829. Even so, the Court held that

“[sJuch a claimis too typical of the run of the mll dispute
bet ween a devel oper and a town pl anni ng agency, regardl ess of [the
plaintiff’s] characterizations of it and of defendants’ alleged
mental states, to rise to the level of a due process violation.”
Id. at 833. The Court el aborat ed:

The authority cited by [plaintiff], as well as other
cases, all suggest that the conventional planning
di spute-at least when not tainted with fundanental
procedural irregularity, racial aninms, or the like-which
takes place within the framework of an admttedly valid
stat e subdi vi sion schene is a matter primarily of concern
to the state and does not inplicate the Constitution

This would be true even were planning officials to
clearly violate, much less “distort” the state schene
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under which they operate. A federal court, after all,
“should not . . . sit as a zoning board of appeals.”
Every appeal by a disappointed devel oper from an
adverse ruling by a local Mssachusetts planning board
necessarily invol ves sone clai mthat the board exceeded,
abused or “distorted” its | egal authority i n some manner,
often for sone allegedly perverse (fromthe devel oper’s

point of view) reason. It is not enough sinply to give
these state | awcl ai s constitutional | abels such as “due
process” or “equal protection” in order to raise a

substantial federal question under section 1983. As has
been often stated, “[t]he violation of a state statute
does not automatically giveriseto aviolation of rights
secured by the Constitution.” . . . In short, we see
nothing in the present <case to distinguish it
sufficiently fromthe usual | and devel oper’ s cl ai munder
state law to warrant recognition of a federal
constitutional question. [Plaintiff] may quite possibly
have state law clains on the facts alleged. If so, there
appear to be adequate state law renedies to vindicate
these clains without resort to a federal court.

Creative Env'ts, 680 F.2d at 833. Simlarly, PTO s evidence points

to a local planning dispute of no particul ar exception. As already
described, here the Planning Director determned that PTO was
required to obtain a use variance for its proposed use, despite
having acquired its zoning certificates.® PTO registered its
objection to the Planning Director’s decision by filing an appeal
to the Zoning Board, and | ater the Superior Court, after receiving

an adverse decision fromthe Zoning Board. Certainly, in light of

¢ As explained in note 3, supra, PTO s acquisition of the zoning
certificates is irrelevant to the outcone of this decision. However ,
even if given the construction urged by PTO the circunstances
surrounding the Planning Director’s issuance of the certificates sinply
do not satisfy the high standard applied to substantive due process
cl ai ms. See, e.g., Nestor Colon Medina & Sucesores, Inc. v. Custodio,
964 F.2d 32, 45 (1st Cir. 1992) (substantive due process is appropriate
only in “truly horrendous situations”).
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the First Crcuit’'s rejection of substantive due process clains

even where prem sed on outright maliciousness, see, e.q., Anmsden,

904 F.2d at 904; Roy v. City of Augusta, Miine, 712 F.2d 1517, 1523

(st GCr. 1983), PTOs evidence falls dramatically short of
establ i shing any vi abl e substantive due process claim

C. Count 111 (Equal Protection)

PTO s equal protection claim alleges that Defendants
“discrimnated against Plaintiff in a mnner that bears no
reasonable relationship to any legitimte governnmental or public
i nterest, and arbitrarily i npose[ d] restrictions on a
discrimnatory basis specific to the Subject Property.” PTO
alleges that it was denied its equal protection rights under the
Fourteenth Amendnment of the United States Constitution, 42 U. S C
§ 1983, and Article One, Section Two, of the Rhode Island
Constitution.”

The Equal Protection Cause of the Fourteenth Amendnent
provides that simlarly situated persons are to receive

substantially simlar treatnent from governnmental authorities.

See, e.qg., Tapalian v. Tusino, 377 F.3d 1, 5 (1st Gr. 2004); see

also U.S. Const. anend. XIV, 8 1 (“No state shall ... deny to any

" The Court observes that the drafters of the Rhode |Island
Constitution intended the Equal Protection C ause of the Rhode Island
Constitution to provide protection simlar tothe Equal Protection C ause
of the Fourteenth Amendnent. See Kleczek v. R 1. Interschol astic League,
Inc., 612 A .2d 734, 740 (R I. 1992). Therefore, as on the matter of due
process, the Court will consider the two cl ains together.
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person withinits jurisdictionthe equal protection of the laws.”).
In order to establish an equal protection violation, a plaintiff
nmust

adduce sufficient evidence from which a rational jury
reasonably could conclude that, “conpared with others
simlarly situated, [he] was selectively treated
based on inpermssible considerations such as race,
religion, intent to inhibit or punish the exercise of
constitutional rights, or malicious or bad faith intent
to injure a person.”

Tapalian, 377 F.3d at 5 (quoting Barrington Cove Ltd. P ship v.

R 1. Hous. & Mdrtgage Fin. Corp., 246 F.3d 1, 7 (1st GCr. 2001))

(emphasis in original).

PTO has not satisfied the elenents of an equal protection
claim The primary factual allegation on which PTO relies -—-
A brych’s declaration that he signed hundreds of zoning
certificates without challenge to his authority -- is too thin a
reed to support an equal protection claim Even if dbrych's
testinony is accurate (and, indeed, the Court has no reason to
doubt it), it fails to informthe relevant |egal standard because

it does not “identify and relate specific instances where persons

situated simlarly ‘in_ all relevant aspects’ were treated
differently.” Rubinovitz v. Rogato, 60 F.3d 906, 910 (1st Gr.
1995) (quoting Dartnouth Reviewyv. Dartnmouth Coll., 889 F.2d 13, 19

(1st Cir. 1989)) (enphasis added). A brych's testinony, while
perhaps troubling in what it appears to reveal about Defendants’
| ackadai si cal approach to i nportant governnental procedures, |acks
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any detail about the other recipients of zoning certificates, such
as their identities, proposed uses, or subsequent interactions with
the City and its various departnents. Wthout such information,
PTOis left wth nothing nore than unsupported all egations, which
cannot form the basis of a successful opposition to summary

judgnent. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 257

(1986) .

Furthernore, even assum ng that PTO was treated sel ectively,
it has not put forward any evidence that such treatnment was
unconstitutional, 1.e. that “that such selective treatnment was
based on inperm ssible considerations such as race, religion,
intent to inhibit or punish the exercise of constitutional rights,

or malicious or bad faith intent to injure a person.” Rubinovitz,

60 F.3d at 910 (quoting Yerardi’'s Mody St. Rest. & Lounge, Inc. V.

Bd. O Selectnen, 878 F.2d 16, 21 (1st Cr. 1989)).

Because it did not allege any other basis, the Court nust
assune that PTO s equal protection claimis based on a theory that
Def endants had a malicious or bad faith intent in denying or
revoking PTO s devel opnent application. Odinarily, “such a
plaintiff nmust establish nore than that the governnent official’s
actions were sinply arbitrary or erroneous; instead, the plaintiff
must establish that the defendant’s actions constituted a ‘gross

abuse of power.’” Tapalian, 377 F.3d at 6 (quoting Baker v. Coxe,

230 F. 3d 470, 474 (1st G r. 2000)); see also Rubinovitz, 60 F. 3d at
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912 (“gross abuse of power” where official harbors personal
hostility toward plaintiff, and undertakes a “malicious

orchestrated canpaign causing substantial harnf); Esmail v.

Macrane, 53 F.3d 176, 179, 180 (7th Gr. 1995) (viable equal
protection claim based upon mayor’s “orchestrated canpaign of
official harassnent directed against [plaintiff] out of sheer
malice” and “spiteful effort to ‘get’ [plaintiff] for reasons

whol Iy unrelated to any legitimate state objective”). Bad faith or

mal i cious intent cases “are infrequent.” Rubinovitz, 60 F.3d at
911. “Every appeal by a disappointed devel oper from an adverse
ruling by a local . . . planning board necessarily involves sone

claim that the board exceeded, abused or ‘distorted its |egal
authority in sonme manner, often for sone allegedly perverse (from
t he devel oper’s point of view) reason. It is not enough sinply to
give these state law clains constitutional |abels such as ‘due
process’ or ‘equal protection’ in order to raise a substantial
federal question under section 1983.” PFZ Props., 928 F.2d at 32-

33 (quoting Creative Env'ts, 680 F.2d at 833). The First Crcuit

has held that an arbitrary and unl awful denial of a permt -- even
a denial in bad faith — “does not rise above the constitutional
t hreshol d for equal protection and substantive due process clains.”

Baker v. Coxe, 230 F.3d 470, 474 (1st Cir. 2000); see also Nestor,

964 F.2d at 45 (“We have left the door slightly ajar for federal
relief in truly horrendous situations.”).
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In Rubinovitz, after plaintiffs evicted fromtheir property

the friend of a city official, they found thenselves on the
recei ving end of an all eged conspiracy of city officials determ ned
to cut off the plaintiffs’ utility services, charge the plaintiffs
with code violations, interfere wwth the plaintiffs’ hiring of a
contractor, and otherwise frustrate the plaintiffs’ use of their

property. Rubinowitz, 60 F.3d at 908-09. Even with this vendetta

before it, the First Crcuit concluded that there was “only barely
enough evi dence” for the plaintiffs’ equal protection claimto nove
beyond sunmary judgnment. 1d. at 912. As the Court |ater observed,
Rubinovitz *“illustrates the extrenme ‘malicious orchestrated
canpai gn’ needed to surnount the constitutional threshold.” Baker,
230 F. 3d at 474,

Tapal i an provi des anot her useful illustration. In that case,
whi ch was an appeal froma judgnment entered on a jury verdict, the
trial record was “laden with the | anguage of personal malice and
‘bad faith’ retaliation.” Tapalian, 377 F.3d at 7. The defendant,
a city official who was alleged to have retaliated after the
plaintiff devel oper refused his request to “supply himwth ‘two
wonen,’” inposed several costly and unnecessary conditions on the
plaintiff’s devel opnment, sonme of which violated a prior, court-
approved agreenent. Id. at 4-5. The city official’ s assistant
even testified that the official was “deliberately busting [the
plaintiff’'s] balls.” 1d. at 7. Based on this evidence, the First
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Circuit found, the jury rationally could infer that the defendant
“had engaged in a ‘malicious orchestrated canpaign causing
substantial harm’ thereby constituting a gross abuse of power.”
Id. at 7.

The evidence here, in contrast, even if viewed in the |ight
nost favorable to PTO does not suggest anything rising to the
|l evel of a “gross abuse of power.” Tapalian, 377 F.3d at 6.
| nstead, what is before the Court appears to be nothing nore than
a common pl anni ng di spute. PTO was issued a certificate of zoning
conpliance and subsequently infornmed that the certificate was
issued in error and that PTO s proposed use would require a
variance. PTOfiled a variance application, later wthdrawn, and
si mul taneousl y appealed the matter to the Zoning Board. Wen the
appeal was resol ved unsatisfactorily, PTOtook its case to Superi or
Court, as was its right under the law. But, though PTO may have
been dissatisfied with its experience, there is no basis in the
record for any finding that PTOwas “singled . . . out for unlawf ul

oppression,” Dartnouth Review, 889 F.2d at 19 (quoting Burt v. Gty

of New York, 156 F.2d 791, 791 (2d Cr. 1946)), or that it

“suffered what others have in general escaped,” Burt, 156 F.2d at
791. Try as it mght, PTO has not succeeded in neeting the high
standard required to make a constitutional nountain out of this

pl anni ng di spute nol ehill.
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D. Remai ning State Law C ai ns

Both parties nove for sunmmary judgnent on Count |V (Equitable
Est oppel ), Count V (Detrinental Reliance), Count VI (Interference
with Contractual Relations), and Count VII (Interference wth
Prospective Econom c Advantage). However, given the Court’s
findings wth respect to Counts I, |1, and Ill, Counts IV, V, VI,
and VII will be dismssed, without prejudice, on the authority of

United Mne Wrkers of Am v. Gbbs, 383 US. 715, 726 (1966).

These counts are purely state law clains, and when “the federal
clainms are dism ssed before trial, even though not i nsubstantial in
a jurisdictional sense, the state clains should be dismssed as

well.” 1d. at 726; see also Glbert v. Gty of Canbridge, 932 F. 2d

51, 67 (1st Gr. 1991). Thus, w thout expressing an opinion as to
their nerits, the Court will dismss, wthout prejudice, Counts IV
t hrough VI I.
| V. CONCLUSI ON

For the foregoing reasons, Defendants’ Mtion for Sunmary
Judgnent as to Counts I, II, and Il of PTO s Amended Conplaint is
CGRANTED; Defendants’ Mtion for Sunmary Judgnent as to Counts |V,

V, VI, and VII of PTO s Amended Conpl aint is DENI ED AS MOOT; Counts
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IV, V, VI, and VIl of PTO s Anmended Conpl ai nt are DI SM SSED W THOUT
PREJUDI CE; and PTO s Motion for Sunmary Judgnent i s DENI ED AS MOOT.

I T 1S SO ORDERED.

WlliamE Smth
U S District Judge
Dat e:
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