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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

| . | nt r oducti on

Fisherman G egory N Duckworth and his corporation, F/V
Reaper, Inc. (collectively referred to as “Duckworth”), were fined
$50, 000 by the National Cceanic and Atnospheric Adm nistration
(“NOAA”) for unlawful l'y catching and possessi ng nonkfish in federal
wat ers wi thout a federal permt. Duckworth now seeks review of the
i mposed civil penalty pursuant to 16 U.S.C. 8 1858(b). Pending are
the parties’ cross-notions for summary judgnent. For the reasons
that follow, Defendant’s notion is granted and Duckworth’s notion

i s denied.



1. Background

A. Regul atory Reqgi ne

The Magnuson- St evens Fishery Conservati on and Managenent Act
(the “Magnuson- Stevens Act”), as anended and codified at 16 U. S. C.
§ 1801 et seq., allows the Secretary of Comerce to approve,
i nmpl enment, and enforce fishery managenent plans “to prevent
overfishing and rebuil d overfished stocks, and to protect, restore,
and pronote the long-term health and stability” of American
fisheries. 16 U S.C. 8§ 1853(a)(1)(A). To this end, regulations
may be adopted that require operators of fishing vessels to, anong
ot her things, obtain permts and |imt the anmount or species of
fish that are harvested fromthe sea. See 16 U S.C. § 1853(b).
Duckworth has been charged with violations of 50 C F.R 88
648. 14(a) (12) and 648.4(a)(9). Section 648.14(a)(12) prohibits
catching nonkfish “in or from the [Exclusive Econom c Zone
(“EEZ")], unless the vessel has a valid and appropriate permt.”?!
Simlarly, section 648.4(a)(9) requires that any United States
vessel “nust have been issued and have on board a valid nonkfish
permt to fish for, possess, or |and any nonkfish in or fromthe

EEZ.”

! The EEZ is “an area of federal jurisdiction extending from3 to
200 nautical mles seaward of the U.S. coastline.” Little Bay Lobster
Co., Inc. v. Evans, 352 F.3d 462, 464 (1st Cir. 2003) (citation omtted).
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B. Facts

On Septenber 9, 2002, the crew of the F/V True Anerican,
capt ai ned by Duckworth,? was fishing with gillnets® in an area of
the EEZ approximately fifteen mles south of Mntauk, New York
Cont enpor aneously, special agent Janes Cassin (“Cassin”) of the
Nati onal Marine Fisheries Service (a subagency of the NOAA), New
York State Departnment of Environnental Conservation officer Luke R
Billoto (“Billoto”), and other |aw enforcenent officials were
patrolling the same waters, investigating allegations that vessels
illegally fishing for nonkfish, including the F/V True Anerican,
were operating out of Point Judith, Rhode Island. During their
reconnai ssance, the patrol boat spotted the F/V True Anerican
nmoving at cruising speed with Duckworth at the helm Agents al so
noticed that the F/V True Anerican’s crew nenbers were not
di scarding fish or handling fish or gear. No gillnets were
vi si bl e.

Deciding to investigate further, Cassin and Bil | oto approached

and boarded the F/V True Anmerican, where they first found two

2 Duckworth is the principal owner of F/V Reaper, Inc., which owns
the F/V True Anerican. Interestingly, it appears this is not the first
time that Duckworth and F/V Reaper, Inc. have appeared in federal court

concerni ng monkfish. See Hall v. Evans, 2001 WL 474187 (D.R. I. April 13,
2001) (chal l enging certain regul ati ons of the Monkfish Fishery Managenment
Pl an) .

8 Gillnets are strings of netting walls used to capture fish
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plastic fish totes — one tote contai ned approxi mately fifty pounds
of live |lobsters and the other contained 100-200 pounds of skate.
It did not take long to notice also approximately 1,500 pounds of
nmonkfi sh, apparently dead, separated into two hol ding bins — one
wi th clean, |arger nonkfish stacked in an alternating fashion, and
the other with smaller nonkfish and debris. The patrol boat
thereafter escorted the F/V True Anerican to its port in Point
Judi t h. Once the vessel was docked, Duckworth abandoned his
interest in the nonkfish and |obster (the |obster had al so been
obtained without a permt).

On June 6, 2003, the NOAA issued a Notice of Violation and
Assessnment (“NOVA’), which was |ater amended, charging Duckworth
wi th unlawful | y catchi ng and possessi ng approxi mately 1,500 pounds
of nmonkfish without a valid permt inor fromthe EEZ, in violation
of 50 CF.R 88 648.14(a)(12) and 648.4(a)(9), and assessing a
$50, 000 penalty. Duckworth chall enged the NOVA and received a two
day hearing in front of an Admi nistrative Law Judge (“ALJ”). On
May 24, 2004, the ALJ decided Duckworth had indeed violated the
Magnuson- St evens Act and that the $50, 000 penalty was appropri ate.
Duckworth filed a petition for review which was deni ed on February

22, 2005. On April 8, 2005, Duckworth sought judicial review in



this Court pursuant to 16 U S.C. § 1858(b), requesting that the
penal ty assessnent be set aside or reduced.*

[1l. Standards of Revi ew

Pursuant to the Admnistrative Procedures Act, courts
reviewi ng final agency decisions nust hold unlawful and set aside
decisions found to be “arbitrary, capricious, an abuse of
di scretion, or otherw se not in accordance with law” 5 U S.C. 8§
706(2)(A). An agency’s findings of fact and deci si ons concerning
a civil penalty will be set aside if not supported by substanti al
evidence in the record. See 16 U. S.C. 8§ 1858(b); 5 U S C 8§

706(2) (E). Substantial evidence nmeans such rel evant evi dence as “a
reasonabl e m nd m ght accept as adequate to support a conclusion.”

Steadnman v. SEC, 450 U. S. 91, 99 (1981). Under this standard,

agency determ nations are presuned valid and courts nust afford
great deference to the adm nistrative deci si on-naki ng process. See

Northern Wnd, Inc. v. Daley, 200 F.3d 13, 17 (1st G r. 1999).

Moreover, the ALJ has considerable discretion to draw inferences

“ The timeliness of the petition has not been challenged. See 16

U.S.C. 8§ 1858(b) (requiring conmplaint be filed within 30 days fromthe
date of order denying discretionary review). Even so, the Court notes
that the order denying the petition for discretionary review was not
mail ed to the parties until March 11, 2005. Thus, Duckworth’s conpl aint,
filed on April 8, 2005, is tinmely. See, e.g., Fishing Co. of Al aska v.
United States, 195 F. Supp. 2d 1239, 1247 (WD. Wash. 2002) (finding
jurisdiction where Secretary mailed the denial of discretionary review
to the parties on Decenmber 27, 1996 and the plaintiffs filed their
conmpl ai nt on January 27, 1997).




and make credibility determ nations, and courts “may not disturb
[the ALJ’ s] judgnent and the [agency’s] endorsenent of it so |ong
as the findings are adequately anchored in the record.” Bath Iron

Wrks Corp. v. United States Dep’t of Labor, 336 F.3d 51, 56 (1st

Cir. 2003). While questions of law require greater scrutiny,
courts  rnust give “substanti al deference to an agency’s

interpretation of its own regulations.” Thomas Jefferson Univ. v.

Shalala, 512 U. S. 504, 512 (1994).

Summary  j udgnent is warranted when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Fed. R GCv. P. 56(c). Cross-
nmotions for summary judgnent “do not alter the basic Rule 56
standard, but rather sinply require [the Court] to determ ne
whet her either of the parties deserves judgnent as a matter of |aw

on facts that are not disputed.” Adria Int’l Goup, Inc. v. Ferre

Dev., Inc., 241 F. 3d 103, 107 (1st GCr. 2001) (citation omtted).
V. Analysis

Duckworth concedes that the nonkfish in his possession were
seized fromthe EEZ, and further, that he did not have a federal
permt to catch or possess nonkfish. Nonet hel ess, Duckworth

advances two clains of error: (1) he did not violate the



regul ati ons because he did not intend to keep the nonkfish; and (2)
the assessed penalty is excessive.

A. The Requl atory Viol ati ons

Duckworth first contends that to prove a violation of 88§
648. 14(a) (12) and 648.4(a)(9), the Governnent nust prove not nmerely
t hat he caught and possessed nonkfish, but also that he intended to
retain them This nmakes sense here, Duckworth argues, because he
was only fishing for skate and the nonkfish found on board were
sinply “bycatch,” i.e. fishinadvertently swept up inthe gillnets.
See 16 U.S.C. § 1802(2) and (33) (explaining that bycatch is the
i ncidental harvest of fish discarded for economic or regulatory
reasons). A species would be considered bycatch, for exanple, if
a fisherman were lawfully harvesting crabs, but accidentally
scooped up regul at ed abal one without a permt. The fisherman woul d
then be required to return the abal one back to the sea as soon as
possi bl e. The parties agree that the Magnuson-Stevens Act
contenplates the inevitability of bycatch and instructs that
“[c]onservation and nanagenent neasures shall, to the extent
practicable, (A) mnimze bycatch and (B) to the extent bycatch
cannot be avoided, mnimze the nortality of such bycatch.” 16
U.S.C. § 1851(a)(9).

Duckworth’s bycatch argunment is buoyed by his version of

events. According to Duckworth, prior to the patrol boat’s



arrival, he and his crew had hauled in two strings of gillnet gear?®
and had di scarded all nonkfish, along with any ot her catch the crew
was not authorized to keep. Wen the crew hauled in the third
string, however, a hydraulic leak interfered with the crews
discard of the last batch of nonkfish. Just as Duckworth was
conpleting the |leak repair and preparing to order the nonkfish be
di scarded, so the story goes, |aw enforcenent officials nade their
appearance.® This fish-tale is not wi thout sone support in the
record. For exanple, Duckworth and Chris Gould (who purchased
monkfish from Duckworth for over six years) testified that
Duckwort h’s nonkfishing expeditions always involved gutting the
fish inmmediately after they were caught and placing themon ice to
prevent spoliation. And indeed, on Septenber 9, 2002, the F/V True
Anerican sailed without ice and the nonkfish seized had not been
gutt ed.

The ALJ, however, found Duckworth’s story | ess than credible;
a decision with which Duckworth now takes issue. M ndful of the
deference given to an ALJ's credibility determ nations, see, e.qg.,

Frustaglia v. Sec’'y of Health & Human Servs., 829 F. 2d 192, 194 n.1

(st Gr. 1987), the Court finds the record contains substanti al

® Each string of gear is approximtely 4,500 feet |ong.

° Duckworth estimates that the patrol boat arrived approxi mtely
fifteen mnutes after the crew had finished hauling the third string of
gear .



evi dence to support the ALJ' s rejection of Duckworth’s testinony.
For one, Duckworth’ s tale grows taller when one considers the fact
that the nonkfish had been separated into two pens, with one pen
containing the larger nonkfish, cleaned and stacked. (The fact
that the unl awful |y obtai ned | obsters had been sinilarly segregated
adds anot her |ayer of suspicion.) Second, when the agents first
observed the F/V True Anerican, the vessel was noving at cruising
speed and the crew was not discarding fish or handling any gear.
This evidence tends to show that Duckworth and crew had no
intention of discarding the nonkfish, and instead were sinply
not oring back to port as quickly as possible with their unlaw ul
cat ch. Third, Duckworth’s conduct when confronted by agents,
i ncl udi ng hi s guarded and evasi ve answers to agents’ questions (and
at tinmes, outright refusal to give answers), is sinply inconsistent
with the expected conduct of an innocent fisherman who had | ust
been fixing a |eak and was on the verge of discarding bycatch.
Finally, there are several holes in the hydraulic |eak story,
i ncluding Duckworth’s failure to nention the |eak when asked by
speci al agent Cassin why the nonkfish had not been discarded

special agent Flanagan’s testinony that he examned the area
surroundi ng the supposed | eak and found it dry and free of residue,
and Duckworth’s inability to show the agents the rag supposedly

used to clean up the |eak.



Furthernore, the ALJ properly rejected the argunent that the
Government was required to prove Duckworth’s intent to retain the
nmonkfish. As the ALJ observed, neither charged regul ati on contai ns
a scienter requirenent, and NOAA opi ni ons consi stently explain that

intent is not required to prove possession. See In the Matter of

Timothy AL Wiitney, 6 OR W 479 (NOAA 1991); In the Matter of

Axel sson & Johnson Fish Co., Inc., 5 OR W 51 (NOAA 1987); In the

Matter of Carl Canmpbell, 5 OR W 328 (NOAA 1988). The ALJ’ s

reasoning is well-packaged and sealed by the First GCircuit’s
di scussion of the strict liability nature of regul atory offenses:

As a general matter, scienter is not required to inpose
civil penalties for regulatory violations when the
regulation is silent as to state of m nd. Further, a
mens rea elenent is never presuned for regulatory
of fenses. Moreover, scienter never has been required for
vi ol ati ons of public wel fare regul ati ons because they are
not in the nature of positive aggressions or invasions,
but are in the nature of neglect where the |aw requires

care, or inaction where it inposes a duty. Finally,
scienter is not an elenent of a civil defense under the
Magnuson Act. Because conservation-rel ated offenses
under the Magnuson Act are strict liability offenses,
Northern Wnd's protests as to its state of mnd are
i rrel evant.

Northern Wnd, Inc., 200 F.3d at 19 (internal citations and

guotation marks omtted). Accordingly, the ALJ did not err in
finding that Duckworth was strictly |iable under the Magnhuson-

St evens Act without proof that he intended to retain the nonkfish.
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Cf. Roche v. Evans, 249 F. Supp. 2d 47, 57 (D. Mass. 2003) (hol ding

fisherman strictly liable for entering into a closed area).

One of Duckworth’s overriding concerns (and one |ikely shared
by many nenbers of the fishing comunity) is that the strict
liability nature of the Magnuson-Stevens Act converts fishernmen who
have innocently caught a regul ated species without a permt into
violators. It should be enphasized that an inportant benefit of
strict enforcenent, especially inadifficult to regulate industry
such as fishing, is to provide a “*bright Iine’ standard that can
easily and efficiently be applied to advance the goals of the
regul ations.” Roche, 249 F. Supp. 2d at 59. Concerning bycatch,
a strict liability framework strongly encourages fishernen to
return non-permtted species to the sea as soon as safely possible
in order to mnimze the nortality to the fish

Fi shermen should find sone solace in this strict regine,
however, because there is a practical side to enforcenent that
shar pens a seem ngly blunt regulatory tool. As an everyday natter,
al though the regulations do not contain a scienter elenent, it
cannot be said that every fishernmen found with a regul ated speci es
of fish will always be fined. Instead, the burden is effectively
pl aced onto the fisherman to provide a reasonabl e explanation to
the investigating agents why certain fish found on a vessel are

i ndeed bycatch. This practical side of enforcenent is highlighted
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by the record in this case. Wen agents first boarded the F/V True
Aneri can, they gave Duckworth anpl e opportunity to expl ain hinsel f.
But wultimately, Duckworth’s evasive conduct and unconvincing
explanations did little to suggest his lack of culpability, and
i ndeed increased it.

B. The Penalty

Each viol ati on of the Magnuson- Stevens Act may i hcur a maxi num
civil penalty of $100,000, see 16 U S.C. § 1858(a), wth an
i nfl ation-adjusted maxi mum of $120, 000 per offense. See 65 Fed.
Reg. 65, 260, 65,262 (Nov. 1, 2000). NOAA s gui delines provide that
t he appropriate penalty range for first-tine offenders is $5, 000 -
$80, 000. In assessing a civil penalty, several factors nust be
considered, including “the nature, circunmstances, extent, and
gravity of the prohibited acts coomitted and, with respect to the
vi ol ator, the degree of cul pability, any history of prior offenses,
and such other matters as justice may require.” 16 U S.C 8§
1858(a); see also 15 C.F.R § 904.108(a).’

Here, the ALJ found that the $50,000 assessnent reasonably
reflected the gravity, nature, and circunstances of the violation.

In support, the ALJ enphasized Duckworth’s experience as a

" In assessing the penalty, “the Secretary may al so consider any
information provided by the violator relating to the ability of the
violator to pay.” See 16 U.S.C. § 1858(a). Duckworth chose not to
submt information below relating to his ability to pay.
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fisherman, his ineffective attenpts to wi ggle out of being caught
red- handed, the deterrent effect of this penalty on other fishernen
tenpted by the desire to gain an unfair advantage over permtted
fishermen (who are restricted by catch limtations and reporting
requi renents), as well as the environnental nessage that fishernen
should act so as to avoid carelessly or inproperly depleting
fishery stocks. The ALJ' s analysis clearly denonstrates that he
“considered relevant facts and articulated sone reasonable

rel ati onshi p between those facts and the penalty.” Fishing Co. of

Al aska, 195 F. Supp. 2d at 1254-56 (finding no error in the penalty
assessed).

Duckworth argued to the ALJ, and reasserts here, that the
$50, 000 fine is excessive in |ight of a case involving Bl ock Island
Lobster and Gary Hall, who were penalized $6,000 pursuant to a
settlement agreenent for illegally possessing 1,729 pounds of
nonkfish.® The ALJ afforded no weight to the Block Island Lobster
case because it involved different individuals and circunstances
that were largely unknown to the ALJ. (As opposed, of course, to

Duckworth’s case which had been thoroughly developed at the

8 It is not surprising that Duckworth and F/V Reaper, Inc. seem
especially famliar with the situation of Block Island Lobster and Gary
Hal |, considering they were all plaintiffs in Duckworth's and F/V Reaper,
Inc.”s previous federal monkfish case. See Hall v. Evans, 2001 W
474187.
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adm nistrative level.) After reviewi ng the settlenent agreenent,
the Court finds no basis to disagree with the ALJ. The settl enent
agreenent in the Block Island Lobster case sinply contains too few
details to serve as any kind of penalty benchmark and as such, is
largely irrelevant. Based upon the record and the factors
enphasized in the ALJ' s decision, the Court finds substantial
evi dence justifies a m d-to-upper range penalty. Duckworth was not
a greenhorn in the fishing industry and was not forthcomng in his
dealing with the agents. Mbdreover, a neaningful civil penalty in
this case will serve the ultimte goal of protecting the country’s
fisheries. See Roche, 249 F. Supp. 2d at 59 (“Protecting and
restoring coastal fisheries is an inportant national goal, one
likely to be underm ned by inposing too-low assessnments and thus
encouraging sone in the fishing industry [to violate the
regulations] with inmpunity, figuring to account for fines as just
anot her cost of doing business.”).

V. Concl usi on

In light of the foregoing, Defendant’s Mtion for Summary
Judgnent is GRANTED and Duckworth’s Motion for Summary Judgnent is

DENI ED

I T 1S SO ORDERED
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WlliamE Smth
United States District Judge
Dat e:
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