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After a dive into an above-ground pool tragically rendered
Jenni fer Sheehan (“Sheehan”) a quadriplegic, she sued the pool’s
manuf acturer and distributer claimng that they (1) negligently
creat ed an unreasonabl y dangerous and defective pool; (2) breached
express warranties and the inplied warranty of nerchantability; and
(3) are strictly liable for their allegedly defective product. The
pool’s manufacturer, Delair Goup, L.L.C. and its distributor
North Anerican Marketing Corporation (collectively “Defendants”)
now nove for summary judgnment on all counts arguing that Sheehan
assunmed the risk of injury because she voluntarily dove into a pool
she knew to be shallow. Addi tionally, Defendants proffer that
Sheehan failed to plead facts sufficient to establish that their
acts or omssions caused her injuries. After careful
consideration, and for the reasons set forth below, this Court wl|

grant summary judgment on all counts.



Factual Backgr ound

The unfortunate and tragic facts of this case are largely
undi sputed. On August 8, 2002, 32 year old Sheehan and her then-
boyfriend enjoyed an early afternoon consum ng alcohol in and
around various establishnents in Warw ck, Rhode Island. Later that
day, the pair arrived at the boyfriend’ s honme to swm in his
backyard pool with his three young children. The boyfriend owned
an above-ground Johnny Wei snmul | er Safari nodel pool manufactured by
Delair, a New Jersey corporation, and distributed by NAMCO a
Connecticut corporation.?

Sheehan cl i nbed the | adder to enter the pool and began pl ayi ng
and splashing with the children. In doing so, she failed to read
three witten warnings, one adjacent to the pool |adder stating
“DANGER.  NO DI VI NG SHALLOW WATER DI VING MAY CAUSE DEATH OR
PERVANENT | NJURY” and two others along the pool’s inside edge
readi ng “DANGER: NO DI VI NG - SHALLOWWATER. "2 One war ni ng depi ct ed
a swnmer striking his or her head on the pool’s floor.

After swi mm ng for approxi mately one hal f-hour, Sheehan pull ed
herself up to a sitting position on the “coping” of the pool. The

coping, a piece of extruded alum numthat sits on top of the walls

! Del air manufactured the pool wall and frane soneti me between 1994
and 1998. It did not, however, manufacture or distribute the pool’s
| adder, liner, filter unit, or skinmer.

2 Sheehan testified at her deposition that even if she had read the
sign along the inside edge of the pool, she would have dived anyway.
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of that nodel pool, connects the various pieces of the pool
t oget her and prevents danmage to the wall’'s top surface.® As she
lifted herself from the sitting position, Sheehan noticed the
pool’s coping was not sturdy. Nevert hel ess, she successfully
executed a “shall ow dive” ainmed across the pool’s surface rather
t han a deeper vertical dive because of the pool’s shallow 3.5 foot
depth. Soon after, Sheehan attenpted a second dive.

On her second try, she again pulled herself onto the coping
and stood for a nonment. As she attenpted to dive, however, she
| ost her bal ance and entered the pool at a nuch steeper angle than
before. Sheehan struck the top of her head on the pool floor. The
resulting spinal injuries rendered her a quadriplegic. She
subsequent|ly sued both Defendants alleging a design defect in the
coping and for breach of express warranties and the inplied
warranty of merchantability.

1. Standard of Revi ew

Sunmmary judgnent is appropriate when “the pleadings, the
di scovery and di scl osure materials on file, and any affidavits show
that there is no genuine issue as to any material fact and that the
movant is entitled to judgnent as a matter of law.” Fed. R G v.
P. 56(c). “The role of summary judgenent is to |ook behind the

facade erected by the pleadings and assay the parties’ proof in

3 The nodel owned by Sheehan’s boyfriend had at |east 6 inches of
copi ng.
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order to determ ne whether a trial wll serve any useful purpose.”

Mulvihill v. Top-Flite Golf Co., 335 F.3d 15, 19 (1st Gr. 2003).

This Court nust view all the facts in the Iight nost favorable to
the non-noving party, and draw from those facts all of the
reasonable inferences that favor the non-noving party. See

DeNovellis v. Shalala, 124 F.3d 298, 306 (1st G r. 1997).

Here, where Defendants seek sunmary judgnment against a party
beari ng the burden of proof, they have the “initial responsibility
of informng the district court of the basis for [their] notion,
and identifying those portions of [the record] which [they]
believe[] denonstrate the absence of a genuine issue of material

fact.” 1d. (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986)). |If Defendants prevail on this front, the burden shifts to
Sheehan to “denonstrate that a trialworthy issue exists.”
Mul vihill, 335 F. 3d at 19. However, Sheehan cannot neet her burden

by nerely alleging that a fact is in dispute. DeNovellis, 124 F. 3d

at 306. Rather, she nust show that sufficient evidence exists for
ajury to find for her on each essential elenent of her claim |d.
In other words, Sheehan mnust provide evidence that is both
“genui ne” - “such that a reasonable factfinder could resolve the
point in favor of the nonnoving party” - and “material” - “the
fact is one that mght affect the outcone of the suit under the
applicable law.” Milvihill, 335 F.3d at 19. Inportantly, in an

action such as this, summary judgnent is not necessarily precluded



where the plaintiff’s clainms involve “elusive concepts such as
notive or intent” if the plaintiff opposes the notion with only
“conclusory allegations, inprobable inferences, and unsupported

speculation.” Smth v. Stratus Conputer, Inc., 40 F. 3d 11, 13 (1st

Cr. 1994) (internal citations and quotation marks omtted).

I11. Analysis

Counts | and Il of Sheehan’s Conpl ai nt charge that Defendants

negligently designed, manufactured, and sold the pool. In Counts
VI and VIIIl, she alleges that Defendants are strictly liable for a
defectively designed pool. Sheehan argues, through the deposition

testinony of two experts, that the coping’s narrow width and
instability constituted a defective design that proximtely caused
her injuries. Even though Defendants did not intend for the coping
to be stood upon, much | ess used as a diving platform she contends
t hat Defendants could foresee that swimmers would do so anyway.
The Rhode | sl and Suprene Court inposed a significant burden on
plaintiffs in products liability litigation when it adopted the
el ements of strict liability set forth in the Restatenent (Second)

of Torts 8 402A (1965). See Ritter v. Narragansett Elec. Co., 283

A 2d 255, 261-262 (R 1. 1971). Aplaintiff nust showthe existence
of each of the following five elenents to hold a manufacturer
liable for a defectively designed product: (1) a defect in the
design or construction of the product; (2) the defect existed at

the tine the product |eft the hands of the defendant; (3) the



def ect rendered the product unreasonably dangerous, neaning that a
strong likelihood existed of injury to a user who was unaware of
the danger of utilizing the product in a nornmal manner; (4) the
plaintiff used the product in a way in which the manufacturer
intended at the tinme of the accident; and (5) the defect
proxi mately caused the accident and the plaintiff’s injuries. See

e.g., Jodoin v. Toyota Mdtor Corp., 284 F.3d 272, 276 (1st Gr.

2002) (citing Rainbeault v. Takeuchi Mg. (U.S.) Ltd., 772 A 2d

1056, 1063 (R 1. 2001)).
Even if a plaintiff establishes the foregoing el enents, her
conduct may absolve a product liability defendant of liability if

she assunes a risk of harm See e.q., Turcotte v. Ford Mtor Co.,

494 F.2d 173, 183 (1st Cr. 1974) (“the defense of assunption of

risk remains viable in products liability cases”); M gnone V.

Fieldcrest MIls, 556 A 2d 35, 41 (R 1. 1989) (“In Rhode Island the

def ense of assunption of risk remains viable in products-liability

cases.”); Swajian v. Gen. Mdtors Corp., 559 A 2d 1041, 1044 (R I.

1989) (alluding to “the availability of assunption of risk in

products liability actions”) (citing Fiske v. MacG egor, D v. of

Brunswi ck, 464 A . 2d 719, 729 (R I. 1983)). This reasoning |ikew se
extends to «clains of strict liability against a product

manuf acturer. See M gnone, 556 A . 2d at 41 (“Strict liability is

not absolute liability, and certain conduct on the part of a



plaintiff may serve as a conplete or partial bar to recovery in an
action predicated on strict liability.”).
A plaintiff assunes the risk of harm where she “know ngly

accepts a dangerous situation.” Kennedy v. Providence Hockey C ub,

Inc., 376 A 2d 329, 333 (R I. 1977). In doing so, “he [or she]
essentially absolves the defendant of creating the risk or, put
another way, the duty the defendant owes the plaintiff s
termnated.” 1d. Assunption of the risk applies even if the

def endant created an unreasonable risk. See Rainmbeault, 772 A 2d

at 1064. Plaintiffs who “know of the existence of [a] risk and
appreciate its unreasonable character” yet voluntarily expose
t hensel ves to that risk, may not recover for their injuries. 1d.
I nportantly for Sheehan’s negligence clains, assunption of risk

equal |y bars negligence liability. Drewv. Wall, 495 A 2d 229, 231

(R 1. 1985).

To determ ne whether a plaintiff assunmed the risk of her
conduct, for purposes of both negligence and strict liability, a
court nust subjectively exam ne what the plaintiff understood and

appreciated at the tinme of the alleged incident. See D Allesandro

v. Tarro, 842 A 2d 1063, 1067 (R I. 2004). This subjective
standard focuses solely on the plaintiff’s observations and
understandings at the tine of injury. I1d. The plaintiff nust know

of the risk and understand its magni tude. |adevaia v. Aetna Bridge

Co., 389 A 2d 1246, 1250 (R I. 1978). Typically, whether a



plaintiff assuned a risk is a question for the trier of fact.
Drew, 495 A . 2d at 231. However, “[i]f the facts suggest only one
reasonabl e i nference, however, the issue becones a question of |aw
and consequently may be decided by the trial justice.” I d.;

D Al |l esandro, 842 A 2d at 1067 (“if only one rational inference can

be drawn fromthe evidence on this issue, then the trial justice
may treat the question as one of law’). Here, the i ssue boils down
to whet her Sheehan understood the risk of diving into a shall ow
pool and appreci ated the magni tude of that risk when she attenpted
her dive into the pool.

Sheehan argues it is a question of fact whether she assuned
the risk of diving into the pool. She acknow edges the apparent
danger of diving into shallow water. However, she contends that
her awareness of that danger at the tinme of the accident was
limted to the possibility that she “could get scraped up on the
bottom” Sheehan had experience swinmng and diving in above
ground pool s before, and cl ai ns she had never heard of anyone bei ng
injured by diving into a pool. Mreover, the success of her first
dive further supported the mndset that she could successfully
execute a shall ow wat er di ve and was not aware of the specific risk
of spinal injury. Consequently, she posits that because she did
not foresee the high possibility of severe spinal injury, she could

not have voluntarily exposed herself to that risk.



Sheehan relies alnost entirely on a Rhode Island Superior
Court opinion that presents a simlar factual scenario. |In Al nonte

v. Lakeside Swimmng Pool & Supply Co., C. A No. 91-657, 1994 W

931008 (R I. Sup. C. Dec. 14, 1994), the 23 year old plaintiff
denied that he appreciated the extent of danger presented by a
shal | ow dive and would not have attenpted the dive had he been
warned. 1d. at *1. In short, the Superior Court held a dispute of
material fact remained as to whether the plaintiff appreciated the
magni tude of sustaining a severe spinal injury. Id. at *2

Alnonte i s indeed a wel | -reasoned opi ni on by a nost respected judge
of the Superior Court; but, the Rhode Island Suprene Court
di m ni shed its persuasive value with its nore recent discourse in

yet another tragic diving accident case. |n Bucki v. Hawkins, the

Court held, as a matter of law, that a plaintiff diving into dark
and unfamliar waters “nust be held to have know edge and an
appreciation” of the risk involved. Bucki, 914 A 2d 491, 497 (R I.
2007). The Court al so reasoned that “[t] he danger of diving into
shal | ow wat er was open and obvious to a twenty-four-year-old nman,
regardl ess of whether a sign was erected alerting him to the
danger.” Id. at 496. Therefore, as a matter of law, “it was
plaintiff's own behavior that caused his injuries.” 1d. Here

Sheehan’s actions presented an even nore apparent danger to her
safety. Unlike the dark waters of Bucki, where the depth of the

wat er was unknown, the pool in this case had three distinct and



obvi ous sings warning about the dangers of diving into the pool.
Id. Mor eover, Sheehan did not attenpt a dive into dark and
unfam liar waters. She had been swimmng in the above ground pool
for about a hal f-hour during daylight hours, with full opportunity
to appreciate its depth.

The facts of this case suggest only one reasonabl e i nference:
t hat Sheehan know ngly accepted and appreciated the danger of

attenpting a dive into a shallow pool. See D Allesandro, 842 A 2d

at 1067. Moreover, the Second Restatenent confirnms that sone risks
exi st “as to which no adult will be believed if he says that he did
not know or understand them” Restatenent (Second) of Torts 8§ 496D
cmt. d (1965). Such is the case here.* Consequently, this Court
must conclude that Sheehan’s know edge and appreciation of the
danger associated with diving into the pool absol ve Defendants from
liability.

Sheehan attenpts to di stinguish Bucki because t he Rhode I sl and
Suprene Court anal yzed that case under the failure to warn rubric
rather as a products liability claim The Court finds this

argunment unpersuasive, particularly in light of the fact that, as

* Def endant s that contend the Al nonte decision conflicts with 8 496D
of the Restatenent (Second) of Torts. See Alnonte v. Lakeside Sw nmi ng
Pool & Supply Co., C. A No. 91-657, 1994 W 931008 (R 1. Sup. C. Dec.
14, 1994). They argue that the Alnobnte court erred in holding that a
person’s assunption of risk of diving into shallow water depends on the
magni tude of risk perceived. Based on the holding in Bucki, Defendants
are right in their reasoning. Because Bucki concludes that one nust be
held, as a matter of law, to know and appreciate the dangers of diving
into shall owwater, the magnitude of risk perceived is irrelevant. Bucki
V. Hawkins, 914 A .2d 491, 496 (R 1. 2007).
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al ready di scussed herein, assunption of risk applies in products

l[tability actions. See Turcotte, 494 F.2d at 183; M gnone, 556

A.2d at 41. Although Sheehan all eges Defendants are |iable under
various products liability theories, nanely negligence, breach of
warranty, and strict liability, for purposes of this notion, the
key facts underlying her clains are the sane as those underlying a
failure to warn case. It is undisputed in this case that Sheehan
was executing dives off the coping into a shallow pool, and that
she understood her behavior to be risky. Yet, she seeks here to
assign blame to the Defendants under the theory that the pool’s

copi ng was defective, causing her to | ose her footing, and sendi ng

her headfirst into the pool at a steep angle. What is Kkey,
however, is the undeniable fact that Sheehan was at that tine
engaging in the sane activity that Bucki discusses. She was

attenpting a dive into shallow water, an act as to which she was
assunmed to have know edge and an appreciation of the risks
i nvol ved. Bucki, 914 A 2d at 496. Furthernore, under the facts of
this case, the existence of warnings only increases the |ikelihood
that she knew and appreciated and voluntarily exposed herself to

that ri sk. See Rai nbeault, 772 A 2d at 1064.

It is immterial whether the alleged negligence at issue is
the failure to warn or the defective nature of the pool. Just as
it mght be reasonably foreseeable that a person mght dive off a

pier that |acks adequate warnings, as in Bucki, it is reasonably
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foreseeable that a person mght pull herself into a standing
position on the coping of a pool in order to use the coping as a
diving platform Despite such possibilities, ultimtely, as Bucki
aptly describes, the risk involved is not rooted in the warnings or
the sturdiness of the coping. The ultimate risk involved is that
whi ch urks at the bottomof the sw mm ng pool, arisk that is open
and obvi ous enough that Sheehan assuned it when she nade the
decision to attenpt shallow dives off the pool’s edge. See
Rai nbeault, 772 A . 2d at 1064. In sum Sheehan’s know ng and
vol untary actions absol ve Defendants of any unreasonabl e risk they
may have created and which may have contributed to her accident.
Id. Consequently, as to Sheehan’s <clainms that Defendants
negligently created an unreasonably dangerous and defective pool,
and should be held strictly liable for their negligence, sunmary
judgnent is granted and Counts I, Il, VII and VIIl of the Conpl ai nt

are hereby di sm ssed.?®

® The conclusion reached in this opinion, that assunption of the
ri sk bars Sheehan’s products liability and strict liability clainms, is
based on Rhode Island |aw. The Court notes, however, that courts in
other jurisdictions, faced with sinmilar factual scenarios, have reached
the opposite conclusion. In Corbin v. Coleco Ind., Inc., 748 F.2d 411
419 (7th Cr. 1984), the Seventh Circuit, applying Indiana |aw, refused
to state as a matter of |law that a reasonabl e consunmer shoul d know t hat
a dive into shall ow wat er poses the risk of serious injury. |n doing so,
the Court reversed a district court decision granting sumary judgnent
to a pool manufacturer on a failure to warn claim 1d. The Court went
on to analyze the claimbrought against the defendant for an all egedly

defective pool “lip,” again reversing the district court’s grant of
sumary judgnent, and holding that the open and obvious rule did not
defeat the plaintiff's strict liability theory. Id. at 420; see also

Bunch v. Hoffinger Indus., Inc., 123 Cal. App. 4th 1278, 1304 (2004)
(pool manufacturer had duty to warn about the consequences of diving into
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Sheehan al so clains that Defendants expressly warranted that
the pool was free from defects and safe for ordinary purposes.
According to the Rhode Island Suprenme Court, “the plaintiff who
clainms breach of express warranty has the burden of proving that
the statenments or representations nade by the seller induced her to
purchase that product and that she relied upon such statenents or

representations.” Thomas v. Amway Corp., 488 A 2d 716, 720 (R |

1985). Here, Sheehan has made no factual allegations that she
relied on any express warranty from the manufacturer. On the
contrary, the only express statenments from the manufacturer
applicable here were the three clear and unanbi guous warnings
against diving in the pool. Furt hernore, Sheehan’s opposition
brief seens to concede that point in as nuch as it fails to provide
any factual or legal support for her breach of express warranty
cl ai ns. “Judges are not . . . mndreaders. Consequently, a
litigant has an obligation ‘to spell out its argunents squarely and

distinctly’ . . . or else forever hold its peace.” Rivera-&nez v.

Castro, 843 F. 2d 631, 635 (1st G r. 1988) (quoting Paterson-Leitch

Co. v. Mass. Mun. Wolesale Elec. Co., 840 F2d 985, 990 (1st Gr

1988)). Therefore, in a situation such as this, the Court will not

shal | ow pool, and noting that under California |aw, assunption of risk
does not absolve manufacturer of liability associated with defective
product); but see Giebler v. Doughboy Recreational, Inc., 466 N W2d
897, 903 (Wsc. 1991) (affirming sunmary judgnent in favor of pool
manuf act urer on negligence and strict liability clains where plaintiff
confronted an open and obvi ous danger of diving into water of unknown
dept h) .
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“cast about blindly” for a basis upon which to deny Defendants’

summary judgnment notion as to such cl ai ns. See Hadaja, Inc. V.

Evans, 263 F. Supp. 2d 346, 353 (D.R 1. 2003).

Sheehan clains, additionally, that Defendants are |iable for
her injuries because they inpliedly warranted that the pool was of
mer chant abl e quality and fit for ordinary use. To recover under an
inplied warranty of nerchantability claim a plaintiff nust
establish that the defendants created a product unfit for its
ordinary and intended purpose. Thonmas, 488 A 2d at 719. Simlar
to a product liability claim a plaintiff nust also prove “the
product is defective, that it was in a defective condition at the
tinme it left the hands of the seller, and that said defect [was]

the proxinmate cause of the injury.” Lariviere v. Dayton Safety

Ladder Co., 525 A 2d 892, 896 (R 1. 1987); see also Castrignano v.

E.R Squib & Sons, Inc., 546 A 2d 775, 783 (R 1. 1988) (discussing

the potential nmutual exclusivity of strict liability and breach of
inplied nmerchantability clains).

Despite not recalling exactly how she entered the pool,
Sheehan cl ai ns, through her experts, that the defectively designed
coping proximately caused her injury. Specifically, Sheehan's
experts testified in their depositions that the pool’s coping was
too narrow and too unstable for ordinary use. Even though the
Defendants did not intend the coping as a platform Sheehan’s

experts opine that it was foreseeable that pool users would stand
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on the coping and attenpt to re-enter the pool fromthat surface.
The experts contend that an alternative design - a curved or coned
copi ng - woul d have been nore effective at preventing m suse. This
defect, they assert, proximately caused her injury.

“Inferences drawn from the evidence, however, may not rely
upon nere conjecture or speculation to establish essential
el ements.” Thomas, 488 A 2d at 722. In fact, one of Sheehan’s
experts admtted in his deposition testinony that her |ack of
menory left him*“filling in the blanks” and “filling in the dots”
of how she entered the pool. Her inability to renmenber how she
entered the pool |eft each expert speculating as to what may have
happened. In the end, their testinony anounted to nothing nore
than conjecture. Even assum ng, arguendo, that Defendants
defectively designed the coping, Sheehan cannot, as a matter of
| aw, establish proxi mate causati on.

More telling, Sheehan again fails to address Defendants’
argunments regarding her breach of inplied warranty clainms. “[A]
litigant opposing a notion for summary judgnent has the burden of
provi ng by conpetent evidence the existence of a disputed i ssue of
mat eri al fact and cannot rest upon nere allegations or denials in
the pleadings, nmere conclusions or nere |legal opinions.”

D Al |l esandro, 842 A 2d at 1065. For these reasons, the Court

cannot find sufficient evidence exists for a jury to hold

Def endants I|iable wunder a breach of inplied warranty of
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merchantability claim Accordingly, the Court grants Defendants’
Motion for Summary Judgnment as to Counts I, 11, 1V, and V of
Sheehan’ s conpl ai nt.
V. Concl usion
For the foregoing reasons, Defendants’ Mtion for Sunmmary
Judgnent is GRANTED as to all counts.

I T 1S SO ORDERED.

WlliamE Snmith
United States District Judge
Dat e:
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