UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

STEPHEN HATCH,
Plaintiff,
V. C. A. No. 05-155S

Pl TNEY BOAES, | NC.,

Def endant .
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DECI SI ON AND ORDER

WlliamE Smth, United States D strict Judge.

Before this Court is a Report and Recommendation (“R&R’),
i ssued on Decenber 1, 2005, by United States Magi strate Judge David
L. Martin. Plaintiff Stephen Hatch and defendant Pitney Bowes,
Inc. each filed tinely objections to the R&R Al t hough Hatch
argues that the Mgistrate Judge’s recommendation to dismss his
ERISA claimis in error, the central issue with which this court
nmust contend is whether Title | of the Anericans Wth Disabilities
Act, pursuant to 42 U.S.C. § 12112, contenpl ates a cause of action
for atotally disabled claimant. The Magi strate Judge, concl udi ng
that it did, reconmmended denying Pitney Bowes’ s notion to dismss
this claim Reviewof the R&GR is de novo. Fed. R Gv. P. 72(b).

This Court heard oral argument on January 23, 2006.°

"While this matter was under review, the parties requested
that the court postpone its ruling because a settlenent was |ikely.
The settlenment was contingent, in part, upon the conpletion of
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Backqgr ound?

Plaintiff Stephen Hatch  seeks redress for al | eged
discrimnation, retaliation, and wongful reduction of his |ong
term disability (“LTD’) benefits by his fornmer enployer, Pitney
Bowes. For over 25 years, Hatch worked in the sal es departnent for
Pitney Bowes in its Rhode Island office. In July, 1997, he took a
medi cal |eave of absence due to a nmental disability (“first
| eave”). He returned to work in Cctober of 1997, and conti nued
wor ki ng until January 1, 1998, when he was forced to take a second
medi cal | eave (“second |leave”). Hatch remains on nedical |eave.

Shortly after his second | eave began, Hatch received a letter
fromPitney Bowes, dated April 16, 1998, inform ng himthat he had
been approved for LTD benefits effective February 1, 1998. This
letter further explained that his LTD benefit anmpbunt was based on
his 1997 earnings, and that he would receive a nonthly check from
Pi t ney Bowes’ Payroll| Departnent in the amount of $4,868.17. After
a Social Security Disability Income offset of $1,449.00, Hatch’'s
nonthly LTD benefit total was $3,419.17. Thi s amount renmai ned

constant, and was consistently confirnmed by Pitney Bowes through

certain nedical exam nations. During a recent status conference,
scheduled by the court to determ ne whether further delay was
warranted, it becane apparent that in fact no settlenment was |ikely
and the parties agreed that the court should nove forward and rul e
on the objections.

2 The facts set forth here are those necessary for review of
the R&R;, a nore conprehensive discussion appears in the R&R on
pages 1-4.



various letters, until August 2003.

In 1999, Hatch | odged conpl ai nts agai nst Pitney Bowes with the
Rhode |sland Conm ssion for Human Rights (“RICHR’) and the United
St ates Equal Enpl oynent Opportunity Conm ssion (“EEOC), alleging
illegal disability discrimnation. |In addition, Hatch instituted
a civil suit to redress the alleged illegal di sability
discrimnation (“first action”). Utimtely, the parties entered
into a nutually agreeabl e settlenent on February 20, 2002.

Then, on August 7, 2003 Pitney Bowes sent Hatch a letter
informing himthat he had been overpaid by $133,075.14 due to a
calculation mstake in his LTD benefits. This letter explained
that the m stake had been caused by erroneously basing his LTD
benefits paynents on his 1997 sal ary, when the benefits shoul d have
been cal cul at ed based on his 1996 salary. The letter advi sed Hatch
that according to Pitney Bowes's Long-Term Disability Plan
(“Plan”), benefits are calculated by using the earnings fromthe
full calendar year prior to the date of total disability and,
because Hatch's total disability began in 1997 with his first
| eave, the appropriate earnings base was his 1996 salary, not his

1997 salary.?® Basing the calculation on his 1996 salary, the

® 1t appears that the benefit paid during Hatch’s first |eave
was cal cul ated based on his 1996 salary. Although the letter is
somewhat confusing, it seens to suggest that when t he period worked
bet ween subsequent total disability | eaves (resulting fromthe sane
cause or causes) is less than six nonths, the later disability
| eave i s deenmed a continuation of the prior disability | eave. See
Plan, 8 5.10 (Recurrent Disability).
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letter notified Hatch that he would receive a nonthly LTD benefit
of $2,851.88 per nonth instead of $3,419.17. The letter also
informed Hatch that his paynents would cease until the entire
anount of overpaynent had been recouped.

On May 26, 2004, Hatch again filed conplaints with the RI CHR
and the EECC (“second action”). This second action alleged that
the so-called mstake in cal culating his benefits was a pretext for
illegal retaliation and discrimnation. On April 14, 2005, after

receiving right to sue letters, Hatch filed a nine count conpl aint

in this Court. The nine counts are captioned as follows: l.
Violation of 29 U S.C. § 1132; Il. Breach of Contract (Settlenent
Agreenent); I111. Equitable Estoppel; IV. Retaliation and On-going

Discrimnation Violation of 42 US. C. 8§ 12101 et seq. Anericans
Wth Disabilities Act (“ADA’); V. Retaliation and Discrimnation
Violation of RI1.GL. 8 28-5-7 Rhode Island Fair Enploynent
Practices Act (FEPA); VI. Retaliation and D scrimnation Violation
of RI.GL. 8 42-112-1 Rhode Island Civil R ghts Act; VII. Breach
of Contract (LTD Plan); VIII. Breach of Fiduciary Duty; and IX
I njunctive Relief.

On July 11, 2005, Pitney Bowes filed a Mdtion to Dismss,
pursuant to Rule 12(b)(6) of the Federal Rules of G vil Procedure,

seeking dismssal of all nine counts and dism ssal of Hatch's



demand for a jury trial.* This Court referred that notion to
Magi strate Judge Martin for prelimnary review, findings, and
recommended di sposition pursuant to 28 U.S.C. 8 636(b)(1)(B)

1. The R&R

The R&R recommends granting in part and denying in part Pitney
Bowes’ Mdtion to Dismss. Specifically, the Magistrate Judge
recommends granting the Motion to Dismss as to Counts | (ERI SA),
Il (contract), Il (equitable estoppel), VII (breach of contract),
VIl (ERISA), and I X (injunctive relief) and denying the Mtion to
Dismss as to Counts 1V, V, and VI (collectively, “discrimnation
clains”).

After review of the R&R, this court finds that the Magi strate
Judge’s thorough analysis for Counts II, IIl, VII, and IX is
supported by the factual record and the applicable | aw. This court
therefore accepts and adopts the recommended di sposition for these
Counts.5 See R&R at 18-28; 40-41.

Turning to Counts | and VIII (the ERISA clains), in addition
to recommendi ng di sm ssal of both counts, the Magi strate Judge al so
recommended permtting Hatch to file an anmended conplaint. [d. at

6-18. Hatch objects to the recomended di sm ssal of Counts | and

“1n the alternative, Pitney Bowes argues that Hatch’s denand
for a jury trial should be stricken pursuant to Rule 12(f) of the
Federal Rules of Cvil Procedure.

> Neither party objected to the R&R s recomendati on that
t hese Counts be di sm ssed.



VIIl. After review of Hatch’s two argunents —that the Magi strate
Judge applied the wong |legal standard and that Pitney Bowes is a
proper defendant because it was a de facto plan adm nistrator and
a co-fiduciary —this Court finds that both argunents |ack nerit.
Thus, the Magi strate Judge’s reasoni ng and recomendati on regardi ng
Counts | and VIII are adopted. This court also adopts the
recommendation that Hatch be permtted to file an anended
conplaint.®

However, this court respectfully disagrees with part of the
Magi strate Judge’s anal ysis regarding Counts 1V, V, and VI, see R&R

at 28-40, and wites separately here to expl ain.

I11. Analysis
A. Count |V

In Count 1V, Hatch alleges that Pitney Bowes violated the
Anmericans with Disabilities Act of 1990, 42 U . S.C. §8 12101 et seq,
by both retaliating and di scri m nati ng agai nst him Hatch cont ends
t hat the so-called benefits cal cul ati on “m stake” constitutes both
a continuing course of illegal discrimnation and retaliation
agai nst him because he filed the first action. Hat ch does not
hinge his clainms under the ADA on retaliation or discrimnation

arising out of his actual enploynent. By agreeing in February 2002

® The anmended conplaint has, in point of fact, already been
filed.



to a settlement of the first action, which included a rel ease of
any and all clains related to his enploynent, Hatch effectively
wai ved any claim prem sed on any adverse enpl oynent action. Any
claim under the ADA or its state corollary nust, consequently,

relate exclusively to the denial of benefits under the Plan.

1. Discrimnmnation

Title I of the ADA provides that “[n]o covered entity shal
discrimnate against a qualified individual with a disability
because of the disability . . . .7 42 U S . C. § 12112. Further,
the ADA defines “a qualified individual wth a disability” as “an
individual with a disability who, with or wthout reasonable
accommodati on, can performthe essential function of the enpl oynent
position that [the] individual holds or desires.” 42 U. S.C. 8
12111(8). Hatch, however, has at all relevant tinmes been “totally
di sabl ed,” including at the tine Pitney Bowes reduced his benefits.
It is additionally w thout dispute that Hatch's total disability
prevents him from “perfornfing] the essential function of the
enpl oynment position” for which he was previously enpl oyed and t hat
he falls under the Plan’s definition of “totally disabled.” 42
US C 8§ 12111(8); see Conplaint § 17. The inplicated question
then, is whether an enployee or forner enployee who is no |onger
able to performthe essential functions of his job or former job

(who is, inother words, totally disabled), nay bring a cl ai munder



the ADA alleging discrimnation as a “qualified individual with a
disability.” The discrimnation facet of Hatch's claimthus turns
on whether Hatch can establish that he is a “qualified individual
with a disability” in spite of his status as both a forner enpl oyee
and one who has been determned to be totally disabled from
enpl oynent and receiving LTD benefits.

The WMagistrate Judge concluded that a totally disabled
i ndividual, like Hatch, could, in fact, be a qualified individual
under the ADA and could therefore bring a claimof discrimnation
to address the benefit reduction. Consequently, the Magistrate
Judge declined to recormmend dism ssal. Pitney Bowes argues that
this conclusion was in error because a totally disabled clainmnt,
i ke Hatch, by definition cannot be a qualified individual with a
di sability under the plain neaning of the ADA, and t herefore cannot
bring any claimfor discrimnation.

As the Magi strate Judge correctly noted, the Court of Appeals
for the First Circuit has yet to squarely address this issue
However, the First Circuit has held, in a sonewhat anal ogous
situation, that a totally disabled person could not assert a claim
under a Massachusetts anti-discrimnation statute because she was
not a “qualified handicapped person” who could perform the

essential job functions. August v. Ofices Unlimted, 981 F.2d

576, 584 (1st Cr. 1992) (“Having conceded that he was totally

di sabled at all relevant tines, August cannot now establish that he



was a ‘qualified handi capped person’ and thus cannot make out the

prima facie case required to prevail on his claim. . . .7).

Additionally, a nore recent case, Celabert-Ladenheim v. Anerican

Airlines, Inc., strongly suggests that the First Grcuit would

apply the reasoning in August to the ADA. 252 F.3d 54, 59-60 (1st
Cir. 2001) (stating that under the ADA “a person cannot be totally
di sabl ed because she nust be otherw se qualified to work.”). O her
Courts of Appeal that have rendered decisions are unanbiguously
split on this issue. A majority of the circuits that have spoken
on this issue hold that a totally disabled individual is not a
qual i fied individual and therefore cannot bring a claimalleging

di scrim nation under the ADA. See Wyer v. Twentieth Century Fox,

198 F. 3d 1104, 1112 (9th G r. 2000) (announcing agreenent with the
Si xth, Seventh, Eighth, Tenth, and Eleventh Crcuits). However

two circuits have held, to the contrary, that totally disabled
i ndi vidual s are covered under the qualified individual definition

and may bring ADA discrimnation clains. See Ford v. Schering-

Pl ough Corp., 145 F. 3d 601, 607 (3d Gr. 1998); Castellano v. Gty

of NY, 142 F.3d 58, 66-70 (2d Gr. 1998). Additionally, and in
spite of August, a nunber of district courts within this circuit
have al i gned thensel ves with the Second and Third G rcuits, hol ding
that totally disabled claimnts may bring clains for discrimnation

under the ADA. See Fletcher v. Tufts, 367 F. Supp.2d 99, 104-106

(D. Mass. 2005); lwata v. Intel Corp., 349 F. Supp.2d 135, 144-47




(D. Mass. 2004); Conners v. Maine Med. CGr., 42 F. Supp.2d 34, 39-

45 (D. Me. 1999).

After exam ning the approaches of the various circuits (and
the district courts of this one) the Court is persuaded that the
First Crcuit wuld follow the better reasoned approach of the
majority of circuit courts and hold that the plain |anguage of
Title |1 of the ADA precludes a claim of enploynent-based
discrimnation for disability benefits by a claimant (such as
Hat ch) who is not a current enployee nor able to performthe work
of his (fornmer) job by virtue of his total disability. Wile at
once this conclusion seens to be driven by both conmopn sense and a
pl ain readi ng of the statutory | anguage, it neverthel ess requires
sonme di scussion in light of the contrary hol di ngs of the Second and

Third Grcuits, and the reasoning, in Robinson v. Shell Ql, 519

U S. 337 (1997), underlying those cases. As wll|l be shown, these
contrary hol di ngs rest on weak footings, and the concl usi on reached
by those courts di stends the words of the ADAto effectively expand

its coverage beyond what Congress prescribed.

a. The ADA in its Context

Before the discrete questions presented here can be
effectively discussed, it is necessary to briefly outline how the
ADA filled unoccupied space in the statutory schene that protects

wor kers who becone i njured and/ or disabled during the tinme of their
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enpl oynent .

For many years enployees enjoyed only mninmal protections
agai nst the econom c consequences of injury and/or disability-based
di scrimnation, and few guarantees or protections with respect to
their enployer-provided benefits (such as health insurance and
di sability insurance). Virtually all states’ provided workers
conpensation in the event of an on-the-job injury, and a few
established state disability insurance prograns for non-work
related injuries.® Sone nore enployee-friendly or strong union
states passed state statutes to require famly |eave or prohibit
disability discrimnation, and sone | arge private sector enployers
voluntarily offered disability plans to conpensate enployees for

non- occupational illnesses or accidents.?® If an enployee’s

“In the early 1900s, an increase in industrial injuries and
a decrease in the availability of common-|aw renedi es conbined to
pronpt the evolution of the Anerican workers’ conpensati on system
2 A Larson, Wrkers Conpensation Law 8§ 2.07 (1997). By 1910
conpensati on acts had been passed in a nunber of states, and by
1920, all but eight states had enacted such legislation. Id. at 8§
2.07, 8 2.08. In 1963, Hawaii becane the final state to pass a
conpensation statute. Id. at § 2.08.

8 In 1990, the year the ADA was passed, the Anerican Law
Institute reported that non-occupational tenporary disability | aws
existed in Puerto Rico and in five states: California, Hawaii, New
Jersey, New York, and Rhode Island. Frank J. R ef & Roberta Casper
Wat son, Severance and Disability Arrangenents, C472 A L.1.-A B A
Cour se of Study 1437, 1469 (March 1, 1990). Such | aws were int ended
to provide “conprehensive and systematic provision[s] for the
protection of working people against the |oss of earnings due to
nonoccupat i onal sickness or accident.” 1d.

° See, e.09., Gen. Elec. Co. v. Glbert, 429 U S. 125 (1976).
The Suprene Court’s ruling in Glbert - holding that pregnancy was
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di sability was permanent and he could not return to work, social

security provided a safety net. See, e.g., Bowen v. Cty of New

York, 476 U.S. 467, 469-470 (1986). And, enpl oyer sponsored short -
termand long-termdisability plans, where offered, bridged the gap
bet ween sick | eave and permanent inability to work. However, until
the m d-1970s, enployers generally enjoyed a fairly free hand to
nmodify or alter enploynent benefits and discrimnate against
enpl oyees who becane disabled. Fromwi thin this void, many states
began to enact statutes that protected workers’ benefits and
prohi bited “handi cap” discrimnation. See, e.g., Mass. Ann. Laws
ch. 149, § 24K (repealed 1983); R I. Gen. Laws Ann. 88 28-5-1to -
39 (Supp. 1976); N.H Rev. Stat. Ann. 88 354-A:1-A: 14 (Supp. 1975).
However, even with such statutes, disability and injury protection
remai ned patchwork at best.

Over the course of the |ast several decades of the twentieth
century, Congress noved to |largely federalize the field and fill in

the gaps with regard to the protection of the injured and di sabl ed

a “condition,” not a “disability” - laid the foundation for
| egi sl ati on such as the Pregnancy Di scrimnation Act of 1978 and,
later, the Famly and Medical Leave Act of 1993. See generally
Jenni fer Thonpson, Fam ly and Medical Leave for the 21st Century?:
A First Aance at California’s Paid Fam |y Leave Leqgi sl ation, 12 U.
Mam Bus. L. Rev 77, 78-91.

“Commentators have characterized the period from the
begi nning of our country through the md-1970s as a tinme when
public policy regarding individuals with disabilities evolved from
societal indifference to charity, and from charity to civil
rights.” Robert L. Burgdorf, Jr., Disability Discrimnation in
Enpl oynment Law, 24 (1995).
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agai nst enpl oynent di scrim nation. In addition to the |andmark
ADA, which was passed in 1990, see 42 U.S.C. 88 12101-12213, the
Rehabilitation Act of 1973, as anended, 29 U S.C. §8 701, et seq.
and the Fam |y Medical Leave Act, 29 U S.C. § 2602, et seq. (1993)
are promnent exanples of this effort; as well, the Enployee
Retirenment |Inconme Security Act of 1974, as anended, 29 U S . C 8§
1001 et seq. (“ERISA’) while primarily designed to protect pension
rights of enployees, offers sone additional peripheral protection
of the injured and di sabl ed.

The result of all of these laws is a veritable quilt of
protection for enployees who either becone injured or disabled at
work, or are prevented fromworking to a greater or |esser degree
because of a disease or disability. The issue in this case
i nplicates howthe patchwork fits together, where the boundari es of
two of these laws - ERISA and the ADA - cone together and whet her
they |l eave a gap in coverage or overlap in the protective shroud
they provide to disabled workers. The issue here also (and nore
i nportantly) inplicates the tension present in statutory
interpretation between taking the words of a statute at their
pl ai nest nost reasonable neaning, and inporting nmeaning through
context and common | aw devel opnent in rel ated areas of enpl oynent
| aw.

b. Robi nson

Al t hough Robi nson v. Shell G I, 519 U S. 337 (1997) consi dered
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the scope and neaning of a Title VIl provision (as opposed to the
ADA Title | provision inplicated here), it sets the framework for
understanding the opposing positions of the circuits on the
guestion presented here.! In Robinson, the Suprenme Court addressed
whet her the word “enpl oyees” in 41 U.S.C. § 2000e-3(a) (Title VIl’s
antiretaliation provision) included fornmer enpl oyees. 519 U S. at
339. Noting that
[t]he plainness or anbiguity of statutory |anguage 1is
determ ned by reference to the | anguage itself, the specific
context in which that |anguage is used, and the broader
context of the statute as a whol e[, ]
the Court proceeded to analyze whether the term “enpl oyee” was
anbi guous. |d. at 341. Wth respect to the | anguage itself, the
Court rejected a “first blush” interpretation that “enployees”

referred only to those having an existing enploynment relationship

with the enployer primarily because there was no “tenporal

qualifier . . . such as would nmake plain that 8 704(a) protects
only persons still enployed at the tinme of the retaliation.” 1d.
Al though the Court never defined a “tenporal qualifier,” it
proffered phrases |ike “forner enployee,” “current enployee,” “is

BA nunber of the relevant opinions were decided before
Robi nson. See Parker v. Metropolitan Life Ins. Co., 121 F. 3d 1006
(6th Gr. 1996), rev'd on other grounds, 121 F.3d 1006 (6th G r.
1997) (en banc); EEOC v. CAN Ins. Cos., 96 F.3d 1039 (7th Gr.
1996); Gonzales v. Garner Food Services, Inc., 89 F.3d 1523, 1531
(11th Cr. 1996); August, 981 F.2d at 584 (1st GCr. 1992);
Beauford v. Father Flanagan’s Boys’ Hone, 831 F.2d 768 (8th Cr.
1987). Neverthel ess, as discussed bel ow, Weyer, although deci ded
after Robinson, affirnms the position taken by these pre-
Robi nson deci si ons.
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enpl oyed,” and “was enpl oyed,” as exanples of terns that could fix
t he nmeani ng of “enpl oyees” to specify the tine frane in which the
enpl oynent rel ati onship nust exist. |1d. at 342.%

Looking also to the broader context in which the term
“enpl oyee” is used in Title VII, the Court |ikew se found nothi ng
to conpel a particular neaning of the term Because the term in
other sections of Title VII, referred alternately to “current
enpl oyees” only, see 88 703(h), 717(b), or “sonmething nore
inclusive or different than ‘current enpl oyees,’” see 88 706(g)(1),
717(b), the Court concluded that “[o]Jnce it is established that the
term ‘ enpl oyees’ includes fornmer enployees in sone sections, but
not in others, the termstanding alone is necessarily anbi guous.”
Id. at 342-43.

Finally, the Court analyzed the specific section in play “to
det erm ne whet her the context gives the terma further neani ng t hat
woul d resolve the issue.” 1d. The Court rejected Shell Gl’'s
contention that the word “his” before “enployees” narrowed the
scope of the provision because “[t] he phrase ‘ his enpl oyees’ could
include *his’ former enpl oyees, but still exclude persons who have

never worked for the particular enployer being charged wth

2The Court also noted that, in an anal ogous case, the term
“enpl oyees” in 42 U S.C. 8 2000e(b) was tenporally fixed by the
inclusion of two “significant” tenporal qualifiers: that the Act
applied to any enpl oyer “who has fifteen or nore enpl oyees for each
wor ki ng day " Robi nson, 519 U. S. at 342 (enphasis in
original).
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retaliation.” 1d. at 344. The Court additionally found that use
of the words “individual” or “applicant” in the provision failed to
provi de any insight into whether the term “enpl oyees” was limted
only to current enpl oyees. These words, although broader in scope
than “enpl oyees,” could not reasonably be said to confine, by
negati ve inference, the tenporal scope of enployees. 1d. at 344-
45, Al this led the Court to conclude that the term “enpl oyees”
was anbi guous as to whether it excluded former enpl oyees.

To resolve the anmbiguity, the Court focused on the “broader
context and ordinary purpose of the statute as a whole” to

determ ne the scope of the term “enployee.” Castellano, 142 F.3d

at 67. In addition to finding that a narrow reading of the word
“enpl oyee” would potentially frustrate the primary purpose of the
antiretaliation provision - “maintaining an unfettered access to
statutory renedi al nechanisns” - the Court found that a nunber of
the statute’ s provisions clearly contenplate the use of Title VII's
remedi al nmechani sns for former enployees. Robinson, 519 U S. at
345. Moreover, the Court concluded that “[i]nsofar as [the
antiretaliation statute] expressly protects enployees from
retaliation for filing a charge under Title VII, and a charge .

al l eging unl awful discharge would necessarily be brought by a
former enployee, it is far nore consistent to include fornmer
enpl oyees within the scope of ‘enployees’ protected by [the

antiretaliation statute].” 1d. at 345. Utimately, the Court was

16



troubled that a narrow reading of the termwould “vitiate nuch of
the protection afforded by [Title VII's antiretaliation statute],”
because “an enployer [would] be able to retaliate with inpunity
against an entire class of acts under Title VII - for exanple,

conplaints regarding discrimnatory termnation.” 1d. at 345-46.

c. The Mpjority Position

In the context of Title | of the ADA, (and not, as Robi nson
dealt with, Title VII) a mgjority of courts have determ ned that a
former enployee who is currently totally disabled is not a
qualified individual with a disability within Title I of the ADA

See Weyer, 198 F.3d 1110; see also Smth v. Mdland Brake, Inc.,

180 F.3d 1154 (10th Gr. 1999); Parker v. Metropolitan Life Ins.

Co., 121 F.3d 1006 (6th G r. 1996), rev' d on other grounds, 121

F. 3d 1006 (6th Cir. 1997) (en banc); EEOCv. CANIns. Cos., 96 F.3d

1039 (7th Gr. 1996); Gonzales v. Garner Food Services, Inc., 89

F.3d 1523, 1531 (11th Gr. 1996); Beauford v. Father Flanagan’s

Boys’ Hone, 831 F.2d 768 (8th Cr. 1987). These courts have all

determ ned that the nmeaning of the term*“qualified individual” is
unanmbi guous and have rejected the contention that the plain
| anguage of section 12112 is anything other than a cl ear expression
of Congress’s intent “to limt the scope of the Act to only job
applicants and current enpl oyees capable of perform ng essenti al

functions of available jobs.” Gonzales, 89 F.3d at 1528; see

17



Weyer, 198 F.3d at 1111 (concluding that to hold otherw se would
“essentially render[] the qualified individual requirenent under

the Act, that an individual with a disability hold or desire a

position the essential functions of which he or she can perform
meani ngl ess.”) (quoting Gonzales, 89 F.3d at 1529).

As noted above, although a nunber of these cases were deci ded
bef ore Robinson, the Ninth Crcuit’s decision in Wyer cane after
Robi nson. The Wyer court declined to analogize Title | to Title
VII concluding instead that “Title | of the Americans Wth
Disabilities Act, unlike Title VII in the Gvil R ghts Act, is
unanbi guous.” Weyer, 198 F. 3d at 1111. Foll ow ng Robi hson’s own
directive that the “inquiry nust cease if the statutory | anguage i s
unanbi guous and the statutory schene is coherent and consistent,”
id., the Weyer court concluded that totally disabled persons were
unanbi guously excluded from the definition of “qualified
i ndi vidual” because the |anguage in Title |, was tenporally
qualified. [d. at 1112.

Specifically, the court reasoned that because the term
“qualified individual” is defined as soneone who “can performthe
essential functions of her job,” the present tense of the phrase
“can perfornf requires that “one nust be able to perform the

essential functions of enploynent at the tine that one is

di scrimnated against in order to bring suit under Title |I.” 1d.

(enphasi s added). Moreover, the court held that insofar as
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di scrimnation nust occur on account of the disability, the
di sability nmust exist at the tinme of the discrimnation and “be the
nmotivation for the discrimnation.” [d.

Justifying this reading, the court noted that “Congress could
reasonably decide to enable disabled people who can work wth
reasonabl e accommobdation to get and keep jobs, wthout also
deci ding to equal i ze post-enpl oynent fringe benefits for peopl e who
cannot work.” 1d. Likewise the court concluded that “holds” in
the present tense refers to current enployees and “desires” in the
present tense refers to people who currently want jobs, as opposed
to those who do not. For the court, “[t]his is |anguage wel
designed to help people get and keep jobs, not to help these no
| onger able to work get disability pay.” 1d.

O course, such an interpretation would appear to create a
remedial gap in Title |I's statutory schene, because Title |
guarantees the right to be free from discrimnation in the
provision of fringe benefits. See 42 U S C. 88 12112(a), b(2).
Under the hol di ng of Weyer, sone cl ai mants who are di sabl ed and are
di scrim nated against in the provision of fringe benefits will not
be allowed to seek redress under Title 1. But, for the N nth
Crcuit this gap nerely highlights the “delicate conprom se anong
conpeting interests and concerns” inherent in the denocratic
passage of legislation and is not, in and of itself, legally

probl ematic. Wyer, 198 F.3d at 1113.
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d. The Mnority Position

The Second and Third Circuits, in contrast, have held that a
totally disabled person who is no | onger enployed is neverthel ess
a “qualifiedindividual” who may bring a discrimnation clai munder
the ADA. These courts have concluded that the statutory |anguage
of Title I is anbiguous. The “anbiguity” is inferred from the
“di sjunction between the explicit rights created by Title I of the
ADA and the ostensible eligibility standards for filing suit under
Title I.” Ford, 145 F.3d at 606. Recogni zing that the scope of
Title l’s prohibition of discrimnation extends to the provision of
fringe benefits, including post-enploynent and di sability benefits,
t hese courts have refused to assign a plain neaning definition to
the qualified individual eligibility requirenment because it would
ef fectively “underm ne the plain purpose of sections 12112(a)?*® and

(b)(2):* to provide conprehensive protection from di scrimnation

13Section 12112(a) states:
No covered entity shall discrimnate against a qualified
i ndividual with a disability because of the disability of such
individual in regard to job application procedures, the
hiring, advancenent, or discharge of enployees, enployee
conpensation, job training, and other terns, conditions, and
privil eges of enpl oynent.
42 U.S.C. 8§ 12112(a).

M“Section 12112(b)(2) states that the term “discrimnate”
i ncl udes :

participating in a contractual or other arrangenent or

relationship that has the effect of subjecting a covered

entity’ s qualified applicant or enployee with a disability to

the discrimnation prohibited by this subchapter (such
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of fringe benefits.” Castellano, 142 F.3d at 68.

Reasoning that “the definition of ‘enployee’ wunder the ADA
parallels that under Title VIl and was intended to be given the

‘sanme neaning,’” Castellano, 142 F.3d at 69, the Second and Third

Crcuits found Robinson’s approach to determning anbiguity
persuasive, with “the | ocus of anbiguity” centering on “whet her the
ADA contains a tenporal qualifier of the term‘qualified individual
with adisability.”” Ford, 145 F. 3d at 606. Di scerning no tenpora
qualifier, these courts determ ned that the termcould reasonably
be read to either include or exclude former enployees who are
totally disabled. [1d. To resolve this anbiguity, these courts
concluded that a narrow reading would wundermne the ADA s
under |l ying rational e of preventing discrimnation regardi ng, anong
other things, fringe benefits. [1d.

The district courts in this circuit that have addressed the
gquestion in full view of the conflicting circuit opinions are
unani nously in accord with the mnority position espoused by the

Second and Third Grcuits. See Fletcher, 367 F. Supp.2d at 104-

106; Iwata, 349 F. Supp.2d at 144-47; Conners, 42 F. Supp.2d at 41-

45. None of these decisions, however, offers nuch help in

relationship includes a relationship with an enpl oynent or
referral agency, |abor union, an organi zation providing fringe
benefits to an enployee of the covered entity, or an
or gani zati on provi di ng training and apprenticeship
programs)| . ]

42 U.S.C. 8§ 12112(b)(2).
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resolving the conflict or anplifying the positions because, in al
and wi t hout nuch di scussion, the courts sinply chose to adopt the

mnority position.

e. Resolving the Conflict

To be sure, the different positions staked out by the circuit
courts are intractable and create an affirmative inter-circuit
split on the neaning of the term “qualified individual” within
Title | of the ADA, see Wyer, 198 F.3d at 1112, into which the
First Grcuit has yet to weigh in. The rub of the disagreenent is
in how to determine if the term “qualified individual” 1is
anbi guous. As all the courts have faithfully noted, in Robinson,
the Court franmed the inquiry into anmbiguity as one which “nust
cease if the statutory | anguage is unanbiguous and ‘the statutory
schene is coherent and consistent.’” 519 U.S. at 340 (quoting

United States v. Ron Pair Enterprises, Inc., 489 U S. 235, 240

(1989)). Not as many courts have noted Robinson’s further
instruction that “[t]he plainness or anbiguity of the statutory
| anguage is determned by reference to the |anguage itself, the
specific context in which that |anguage is used, and the broader
context of the statute as a whole.” 1d. at 341 (citing Estate of

Cowart v. Nicklos Drilling Co., 505 U.S. 468, 477 (1992); MCarthy

v. Bronson, 500 U.S. 136, 139 (1991)). Yet this maxi maccords with

the notion that statutory construction is a “holistic endeavor,”

22



Koons Buick Pontiac GV, Inc. . Ni gh, 543 U. S. 50, 60

(2004) (i nternal quotations and citations omtted), requiring that
a termor provision be viewed not in isolation but rather within

its proper context. See McCarthy, 500 U S at 139. Thus, in

exam ning whether a termis anbiguous, all three factors may be
rel evant.

Here, viewed in context, the use of the present tense “can
perforni inparts an unequivocal requirenent to the definition of
“qualified individual:” a person nust be able to perform the
essential functions of his job at the tinme the discrimnation
occurs in order to bring suit for discrimnation under Title I.
See Weyer, 198 F. 3d at 1112. The term*“can perforni is exactly the
type of tenporal reference - |ike “is enployed” or “was enpl oyed” -
that the word “enployee” lacked in Title VII. “Can perforni is,
noreover, a tenporal qualifier simlar to Title VII's “has

fifteen.” See Robinson, 519 U. S. at 341 n.2; § 2000e(b) (“The term

enpl oyer neans a person engaged in an industry affecting comrerce
who has fifteen or nore enpl oyees for each working day . . . .7").
As the Robinson Court noted, “has fifteen” “specif[ies] the tine
frame in which the enpl oynent relationship nust exist.” Robinson,

519 U S. at 341 n.2; see also Walters v. Metropolitan Ed.

Enterprises, Inc., 519 U S. 202, 207-08 (1997). So too here, “can

performi limts the claimants who may be eligible to bring a suit

for discrimnation under Title | to those who presently (or at the
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time of the discrimnatory act)! are capable of performng the
essential functions of the job with or wthout a reasonable
accommodation; it excludes those who, at the tinme of the alleged
discrimnatory act, are unable to performthe essential functions

of enpl oynent. ¢

A nuance here should be pointed out, but does not require
extensi ve di scussion. The question of when the discrimnatory act
“occurs” in the context of a benefit-based ADA case may becone
quite inportant, as it did in Castellano. There, the plaintiffs
were not disabled when they retired (the point at which their
enpl oynent ended and at which their benefits vested). After |later
becom ng totally disabled, the plaintiffs were denied certain
retirement and disability benefits to which they believed they were
entitled. In an effort to bridge these facts with its view of the
statutory neaning of “qualified individual,” the court viewed the
plaintiffs’ ability to performthe essential job functions at the
point intime the benefits accrued, not when they were denied. See
Castellano, 142 F.3d at 69 (noting that “many fringe benefits are
earned during years of service before the enpl oynent has term nated
but are provided in years after the enploynent relationship has
ended,” and therefore, because the provision of fringe benefits
defied any “tenporally discrete[] discrimnatory enpl oynent action
: ‘qualified individuals included retired enpl oyees who, at
the time of their retirement could have perforned the essentia
functions of their job"). This interpretive feat saved the
plaintiffs’ case, and while it is difficult to square with the
pl ai n | anguage of the statute, see Wyer, 198 F. 3d at 1111-12, it
arguably poses an additional interpretive layer onto the neaning
and scope of Title I of the ADA. Nevertheless, this Court need not
address this specific factual scenario inasnmuch as Hatch becane
totally disabled during his enploynent and before he retired and
has never all eged that the discrimnatory act sonehow referred back
to before his termnation (indeed, the alleged discrimnatory act
is clearly discrete in both tine and scope relating, as it does, to
the cal culation “m stake” of his LTD benefits).

®*As should be clear, this interpretation therefore does not
hi nge on the presence of the words “hol ds” and “desires,” although
these present tense words add additional support to the

i nterpretation. This is because, as the Court in Robinson
instructed, terns like these may reasonably refer to forner
enpl oyees who still desire to work but, because of their
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This conclusion is also substantially in accord with the

reasoni ng of C eveland v. Policy Managenent Systens Corp., 526 U. S.

795 (1999). There, the Court was asked to address the effect of
pot enti al di screpancies between Soci al Security Disability
| nsurance (“SSDI”) statenments and ADA statenents made by SSDI
appl i cants. In concluding that an applicant was entitled to
account for any discrepancies between the statenents (before her
clains could be dismssed), the Court explained that discrepancies
coul d occur because:
[a]n ADA plaintiff bears the burden of proving that she is a
“qualified individual with a disability” - that is, a person
“who, with or wthout reasonable acconmmodati on, can perform
the essential functions” of her job. And a plaintiff’s sworn
assertion in an application for disability benefits that she
is, for exanple, “unable to work” will appear to negate an
essential elenment of her ADA case .

Id. at 806 (Breyer, J.); see also Gelabert-Ladenheim 252 F.3d at

59-60. The logic in Ceveland is consistent with a plain neaning
reading of Title | that “can perfornf means an applicant currently
(at the tinme of the alleged discrimnatory act) nust be able to
wor k. Consequently, Hatch, who at all relevant tinmes was totally
di sabled, is unable to neet the threshold requirenment that he be a
“qualified individual with a disability” under Title |I of the ADA
H's claimfor discrimnation nust, therefore, be dism ssed.

The resulting renedial gap is mtigated in part by ERI SA' s

disability, no longer are able to do so. See Robinson, 519 U S. at
846-47 (construing the term*“enpl oyed” to nean either “is enpl oyed”
or “was enpl oyed”).
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alternative statutory enforcenent schene which seeks to police just
the kind of fringe benefit abuses alleged in this case. I|ndeed,

ERI SA “is a conprehensive and reticul ated statute,” Terry v. Bayer

Corp., 145 F.3d 28, 34 (1st Cr. 1998) (quoting Nachman Corp. V.

Pension Benefit Guar. Corp., 446 U S. 359, 361 (1980)), and

“governs the rights and responsibilities of parties in relation to
enpl oyee pension and wel fare plans.” 1d. Moreover, ERI SA incl udes
a cause of action for plan participants, and ot her beneficiaries,
“to recover benefits due to him[or her] under the terns of his [or
her] plan.” 1d. (quoting 29 U.S.C. §8 1132(a)(1)(B)). Thus, where
a plan participant’s benefits have been inpermssibly altered or
term nated, he may bring a clai munder ERI SA to recover the all eged
erroneousl y-term nated benefits. See 29 U S.C. 8§ 1132(a). It is,
therefore, “under this statutory provision that clainms, such as
t hi s one, chall engi ng deni al s and term nati on of enpl oyer-sponsored

disability benefits are brought.” Terry, 145 F.3d ay 34.Y

2. Retaliation

Y"To be sure, ERISA does not entirely bridge the renedial gap
rendered by a narrow reading of Title I's “qualified individual”
requi renent. Because ERI SA addresses the provision of benefits,
enpl oyees who have yet to receive any benefits (in nobst cases
because they are still working) and who becone totally di sabl ed may
not have a renedy to redress alleged acts of discrimnation.
Addi tionally, damages in ERI SA suits are |linmted and not congruent
w th damages under the ADA But such a disabled enployee has
other options, including worker’s conpensation and tenporary
disability insurance.
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Hat ch does not face the sane threshold hurdle with respect to
his retaliation claimbecause 42 U.S.C. 8§ 12203, the ADA's anti -
retaliation provi si on, bars di scrim nation agai nst “any
i ndi vidual ,” not just “qualified individuals with a disability.”
Nevert hel ess, Pitney Bowes chal |l enges on two separate grounds the
Magi strate Judge’s conclusion that Hatch could nmake out a prina
faci e case!® of retaliation under section 12203.1'°

This court reviews the Magi strate Judge’ s recommendati ons de
novo, Fed. R Cv. P. 72(b), but, when deciding a Rule 12(b)(6)
nmotion to dismss, dismssal will be inappropriate unless *“it
appears beyond a doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.” Conley

V. G bson, 355 U S 41, 45-46 (1957). Although the plaintiff is

entitled to all reasonabl e inferences, “bald assertions,
unsupportable conclusions, . . . and the I|like need not be
credited.” Aul son v. Blanchard, 83 F.3d 1, 3 (1st Cr. 1996).

8To state a prima facie case of retaliation under the ADA a
conplaint nust allege that: (1) the plaintiff engaged in ADA
protected conduct; (2) the plaintiff was thereafter subjected to an
adverse action; and (3) a causal connection exists between the
prot ect ed conduct and the adverse action. Benoit v. Technical Mg.
Corp., 331 F.3d 166, 177 (1st G r. 2003).

The provision states, in relevant part:

(a) Retaliation
No person shall discrimnate against any individual because
such i ndividual has opposed any act or practice nmade unl awf ul
by this chapter or because such individual nmade a charge
testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this chapter.

42 U.S.C. § 12203.
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Neverthel ess, “the conplaint will survive as long as it pleads
sufficient facts to warrant recovery on any cogni zable theory of

the case.” Tonpkins v. United Heal thcare of New Engl and, 203 F. 3d

90, 93 (1st Cir. 2000).

Pitney Bowes first contends that Hatch failed to allege any
adverse enpl oynent action; specifically, that “providing [Hatch]
hi s appropriate Pl an benefit cannot, as a nmatter of |aw, constitute
an ‘adverse’ action.” But this pronouncenent fails to grasp the
gravanen of Hatch’s conpl aint. In this case, Hatch has alleged
that the recalculation of his benefit anount was undertaken in
retaliation for his filing of a charge of discrimnation with the
Rhode |sland Commission for Human Rights and the United States
Equal Enpl oynent Qpportunity Conmm ssion and for pursuing a civil
suit in this court to redress certain disability discrimnation.
Such a claim of injury is legally cognizable under the anti-

retaliation provision of Title|l. See Burlington Industries, |Inc.

v. Elerth, 524 US. 742, 761 (1998) (noting that an adverse

enpl oynment action under Title VII includes “a decision causing a
significant change in benefits”); Hildebrandt v. Illinois Dep’t of
Natural Res., 347 F.3d 1014, 1030 (7th Cr. 2003). | ndeed,

especially in light of the recent pronouncenent in Burlington

Northern & Santa Fe Railway Co. v. Wiite, 126 S.Ct. 2405 (2006), a

cl ai m concerning the discrimnatory process of determ ning fringe

benefits is entitled to protection under the anti-retaliation
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provision of Title | of the ADA. There, the Supreme Court held
that “[t] he scope of the anti-retaliation provision extends beyond
wor kpl ace-rel at ed or enpl oynent related retaliatory acts and harm”
and announced the standard for determning what constitutes an
adverse enpl oynent action as whether “a reasonabl e enpl oyee woul d
have found the challenged action materially adverse,

[meaning] ‘it mght well have dissuaded a reasonable worker from
maki ng or supporting a charge of discrimnation.’” |d. at 2415

(quoting Rochon v. Gonzal es, 438 F. 3d 1211, 1219 (D.C. Gr. 2006)).

Hence, drawing all inferences in favor of Hatch, the conplaint
alleges a sufficiently adverse action, nanely that his benefit
anount was reduced in retaliation for his bringing clains of
di scrim nation agai nst Pitney Bowes, such that it mght well have
di ssuaded a reasonabl e wor ker frommaki ng or supporting a charge of
discrimnation. It may ultimately turn out that the “corrected”
benefit amount is an accurate reflection of the anobunt due to
Hat ch. For now, however, Hatch has alleged that the process by
whi ch t he anount was “recal cul ated” was discrimnatory —i.e., that
Pitney Bowes either: (1) adjusted only his benefit anount and not
t hat of other enployees; or (2) changed its interpretation of the
correct benefit calculation in retaliation for his bringing
di scrimnation actions. Either theory alleges a sufficiently
adverse action to establish that elenent of a prinma facie case.

Next, Pitney Bowes argues that no causal connection exists
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between the alleged retaliatory action and the protected conduct.
Specifically, Pitney Bowes contends that, due to the al nost four-
year length of tine between the discrimnation filings and the
recal cul ati on of benefits, any assunption of a causal connectionis
unwar r ant ed. The Magistrate Judge disagreed with both Pitney
Bowes’ s characterization of the period between protected conduct
and adverse action and the rel evance such passage of time should
have.

This court agrees with the Magi strate Judge that Pitney Bowes
appears to have mscharacterized the length of tine between the
rel evant acts. Although Hatch initiated a claimof discrimnation
against Pitney Bowes in 1999, that claim was not settled unti
March of 2002. Thus, for purposes of determning the tinme of the
prot ect ed conduct, the dism ssal of the suit is appropriate because
it marks the end of the protected conduct. Consequently, a period
of fifteen nonths el apsed between the protected conduct and the
alleged retaliatory act. Nevertheless, “the inference of a causal

connection becones tenuous with the passage of tine,” Dressler v.

Daniel, 315 F.3d 75, 80 (1st Gr. 2003), and even a nine nonth
period between the protected conduct and alleged retaliation may

underm ne the inference of causation. Mesnick v. General El ec.

Co., 950 F.2d 816, 828 (1st Cr. 1991). The Magi strate Judge
admtted that fourteen nonths was “at the outer limts” of the

tenporal proximty between two events that could give rise to an
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i nference of causal connection, and, indeed, this is the case. See

Centro Medi co del Turabo, Inc. v. Feliciano de Ml encio, 406 F.3d

1, 11 n. 4 (1st Cr. 2005) (lapse of “roughly two years” undercuts

proof of a causal connection); Lewis v. Cty of Boston, 321 F.3d

207, 219 (1st Cir. 2003) (a span of eighteen nonths underm ned an
i nference of causal connection); Dressler, 315 F.3d at 79-80 (a
passage of two years renders a causal connection “tenuous”); Lew s

V. Gllette Co., 22 F.3d 22, 25 (1st Cr. 1994) (a period of two

years underm ned causal inference). But Hatch is correct that
there is no absolute rule establishing a point in time beyond which
aclaimfor retaliation is never cogni zable. Moreover, to survive
a notion to dismss under Rule 12(b)(6), a conplaint need not plead

facts sufficient to defeat summary judgnent. See Swierkiew cz v.

Sorema N. A, 534 U S 506, 511 (2002). Rat her, it must only

contain factual predicates sufficient to “warrant recovery on any
cogni zable theory of the case.” Tonpkins, 203 F.3d at 93. I n
light of the liberal pleading requirenents under Rule 12(b)(6), the
fourteen nonth time period does not underm ne the inference of
causality so conpletely as to conpel granting the notion to dism ss
under Rule 12(b)(6). See Conley, 355 U S. at 45-46; Tonpkins, 203

F.3d 90, 93 (1st Cir. 2000); Tyler v. Univ. of Louisville, 2006 W

3412273 (WD. Ky. Nov 27, 2006); Hoshak v. Sysco Food Services of

Pittsburgh, LLC, 2006 W 2945357 (WD.Pa. Oct 13, 2006).

Consequently, the objection to the R&R on this account wll be
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denied and this Court wll adopt the Magistrate Judge’s

recomendation to deny the notion to dismss Count |V.

B. Counts V and VI

In Counts V and VI, Hatch alleges that the sane conduct
actionable wunder the ADA for discrimnation and retaliation
constitutes violations of the state corollaries, the Rhode Island
Fai r Enpl oynent Practices Act (“RIFEPA"), R 1. Gen. Laws § 28-5-7,
and the Rhode Island Cvil R ghts Act (“RICRA"), R 1. Gen. Laws 8
42-112-1. The Magi strate Judge, applying the same reasoni ng used
to deny Pitney Bowes’ s notion to dismss Count IV, simlarly denied
the notion to dismss Counts V and VI. 1In its objection, Pitney
Bowes advances the sanme argunents made with respect to Count | V.
Consequently, this court wll, consistent with its previous
di scussion, grant the objection to the R&R with respect to the
clains for discrimnation, but deny the objection with respect to

the clains for retaliation under Rl FEPA and Rl CRA

| V. Concl usi on

For the foregoing reasons, Defendant’s Qbjections to the R&R
are CRANTED in part and DENIED in part and Plaintiff’s Cbjections
to the R&R are DENIED. The portions of the R&R addressi ng Counts
[, 11, 11, VIl, VIIl and | X are adopted in both reasoning and

result. See R&R at 6-28; 40-41. The portions of the R&R
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addressing Counts 1V, V, and VI are adopted in part and rejected
in part for the reasons di scussed above. Accordingly, Counts I

L1, 11, Vi, Vill, and I X are all dismssed. The discrimnation
claims in Count 1V, V, and VI are dism ssed, while the
retaliation clains under those Counts can proceed. As
recomended by the Magistrate Judge, Hatch is permtted to file

an anmended conpl ai nt.

It is so ordered.

WlliamE Smth
United States District Judge
Dat e:
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