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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge.

On or about May 30, 2003, AT&T Wreless PCS, LLC (“AT&T”) and
MCF  Comuni cations, Inc. (“MCF” and, together wth AT&T,
“Plaintiffs”) filed an application with the Zoni ng Board of Review
of the Town of Charlestown (the “Zoning Board” and, together with
t he ot her naned defendants, “Defendants”) for perm ssion to erect
a tel ecommuni cations tower in Charlestown, Rhode Island. At the
concl usion of a hearing held on August 19, 2003, the Zoning Board
unani nously voted to deny the application. Thereafter, on

Sept enber 17, 2003, AT&T filed a conpl aint seeking judicial review



of its application in this Court. A notion to dismss, as well as
cross-notions for summary judgnent, were then filed by the parties.
Magi strate Judge Martin subsequently issued a Report and

Recommendati on, see AT&T Wrel ess PCS, LLC, v. Town of Charl est own,

C. A No. 03-421-S(D.R 1. March 2, 2005) (Report and Recommendati on
of MJ. Martin) (hereinafter “R&R’),! recommending that: (1)
Plaintiffs’ notion for summary judgnment should be granted to the
extent it seeks a judgnent that the Zoning Board' s witten decision
does not neet the requirenents of the Tel ecommunications Act of
1996, 47 U.S.C. 8 332(c)(7)(B)(iii); (2) the appropriate renmedy for
this failure to issue a proper witten decision is remand; (3)
Def endants’ notion for summary judgnent should be granted to the
extent it seeks a judgnent that Defendants did not (a) effectively
pr ohi bi t Plaintiffs from providing wreless service, in
contravention of 47 U.S.C. 8 332(c)(7)(B)(i)(Il), or (b) unlawful ly
di scrim nate against Plaintiffs indenying Plaintiffs’ application,
incontravention of 47 U.S.C. 8 332(c)(7)(B)(i)(1); (4) Defendants’
motion for sunmmary judgnment should be granted to the extent it
seeks a judgnment that Defendants did not unreasonably delay in
acting upon Plaintiffs’ application, in contravention of 47 U S.C
8 332(c)(7)(B)(ii); (5) Defendants’ notion for summary judgnent

should be denied to the extent it seeks a declaration that

1 AT&T is now known as New Cingular Wreless PCS, LLC. This
Court will continue to refer to the entity as AT&T so as to be
consistent with the R&R



Plaintiffs violated the notice provisions of RI. Gen. Laws
8 45-24-69.1; (6) Defendants’ notion for sunmary j udgnent shoul d be
denied to the extent it seeks (a) a judgnment that Plaintiffs were
not entitled to seek a wit of certiori, pursuant to RI. Gen. Laws
8§ 8-1-2, and (b) reversal of the Zoning Board s denial, pursuant to
R1. Gen. Laws 8§ 45-24-69; and (7) Defendant’s notion to dismss
shoul d be denied because an actual controversy remains in this
matter.

Plaintiffs have filed objections to the R&R Foll owi ng a

hearing and de novo review, see Rhode Island Laborers’ Health &

Welfare Fund v. Philip Mrris, Inc., 99 F. Supp. 2d 174, 176

(D.R 1. 2000), this Court adopts the R&R of Judge Martin with the
follow ng clarifications and revisions.

Plaintiffs do not object to the remand of their applicationto
the Zoning Board, but seek clarification as to its scope.
Accordingly, this Court orders that remand will be solely to all ow
Plaintiffs to satisfy the five prerequisites for issuance of a
Special Use Permt under the Charleston Zoning Odinance, wth
which Plaintiffs have previously failed to conply, see R&R at 23-
24, and that further denial of the application nay only be based on

Plaintiffs’ failure to satisfy these requirenments.? Furthernore,

2 Following review of the record in this case, the Court agrees
wi th Judge Martin that “the record does not appear to support the
denial of Plaintiffs' application on any basis other than Plaintiffs’
failure to satisfy the prerequisites for issuance of the Special Use
Permit.” R&R at 25 n.21. Defendants’ counsel agreed at oral argunent
that this should be the only ground for further denial. (Tr. at 31-

3



the Court orders the Zoning Board to issue its witten decision on
this matter (assum ng no delay caused by Plaintiffs) within sixty
days of the issuance of this Order. The witten decision should
conply fully W th t he requi renents of 47 U S C 8§
332(c)(7)(B)(iii).

As to Judge Martin’ s recommendati on that Defendants’ shoul d be
granted summary judgnment on Plaintiffs’ effective prohibition
claim this Court does not agree that there is no question of fact
remai ning on this issue. VWiile it is true that the burden on

Plaintiffs to prove this claimis heavy, see Town of Amherst V.

Omi poi nt Communi cations Enters., Inc., 173 F.3d 9, 14 (1st Grr.

1999) (“[T]he burden for the carrier invoking this provision is a
heavy one: to show from | anguage or circunstances not just that
this application has been rejected but that further reasonable
efforts are so likely to be fruitless that it is a waste of tine
eventotry.”) (enphasisinoriginal), thereis sufficient evidence
inthe record to support the conclusion that Plaintiffs could carry
their burden at trial. As Judge Martin noted, “there are
statenents by sone Board nenbers in the record which appear to
reflect a hostility towards Plaintiffs’ application that extends
beyond the failure of Plaintiffs to satisfy the Zoning Ordi nance’s
prerequisites.” R&R at 29-30 (citing to record). “[ T] hese

statenents suggest that even if Plaintiffs had conplied with al

32.)



the requirenents of the Zoning O dinance the Board woul d not have
approved Plaintiffs’ application.” 1d. at 30. Neverthel ess, Judge
Martin felt that the conbination of Plaintiffs heavy burden and
the fact of Plaintiffs’ “nultiple failures to conply with the
prerequisites for issuance of a Special Use Permt,” R&R at 30,
entitled Defendants to summary judgnent. This Court, however,
concludes that the statenents alluded to above preclude entering

such an order. Conpare Town of Amherst, 173 F.3d at 14 (stating

that a “zoning authority[’s] announce[nent] that no towers wll
ever be allowed” could satisfy the effective prohibition standard),
with R&R at 30 n. 28 (quoting Zoning Board nenber) (“1'd like to go
back to using an operator on the phone. To ne that was the best
coverage we had. Today we have not hi ng but aggravation. You can’t
sell this to ne.”).

Finally, as recogni zed by Judge Martin, the recomendati ons as
to the remaining issues raised by Defendants’ sunmmary judgnment
notion becone noot in light of this Court’s rulings herein. See
R&R at 25 n.22 (“Although . . . the court’s conclusion that
the matter be remanded to the Board renders Defendants’ Mtion for
Summary Judgnent noot, in the interest of conpleteness (and the
possibility that the recommendation as to Plaintiffs’ Mtion for
Summary Judgnent may not be accepted), the court proceeds to
consi der Defendants’ Mtion for Summary Judgnent.”).

For the foregoi ng reasons, the Court hereby ORDERS as fol | ows:



The Report and Reconmendati on of Magi strate Judge Martin
is ADOPTED subject to the following clarifications and
revi si ons;

Plaintiffs’ applicationto construct atel ecommunications
tower is remanded to the Zoning Board with instructions
to issue a witten decision on the matter, in accordance
with 47 U S.C. 8 332(c)(7)(B)(iii), within sixty days of
this Oder;

The only ground for further denial of Plaintiffs’
application is failure on the part of Plaintiff to
satisfy the five prerequisites for issuance of a Speci al
Use Permt under the Charleston Zoning Odinance, with
which Plaintiffs have previously failed to conply;

Def endants’ Mdtion for Summary Judgnent on Plaintiffs’
effective prohibition claimis DEN ED, and

The renmai nder of the issues rai sed by Defendants’ Motion
for Summary Judgnent are MOOT.

T 1S SO ORDERED

WlliamE Snmith
United States District Judge

Dat e:



