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DECI SI ON AND ORDER
WLLIAME. SMTH, United States District Judge.

This matter comes before the Court on the notions to dism ss
or change venue filed by Defendants Greg Venturi (“Venturi”) and
John Ferl (“Ferl”) (collectively, “Defendants”) against the
Complaint filed by Plaintiff Progressive Gam ng I nternational, |Inc.
(“Progressive”). After consideration of the parties’ subm ssions
and the oral argument thereon, the Court partially grants
Def endants’ notions with respect to Count | of Progressive’s
Conmpl aint.®* The notions are ot herw se deni ed.
| . Standard of Revi ew

In ruling on a notionto dismss for failure to state a claim

a court nust determ ne whether the conplaint states any cl ai mupon

' At oral argunent, which Ferl did not attend, the Court denied the
entirety of Ferl’s notion. However, the Court has decided to partially
reverse that decision and grant Ferl’s notion with respect to Count | of
Progressive's Conplaint. Nevertheless, the Court remnds Ferl that in
the future it would be to his benefit to accord these proceedi ngs all due
respect and consi deration.



which relief can be granted.? In so doing, the court nust construe
the complaint in the light nost favorable to the plaintiff, taking
all well-pleaded factual allegations as true and giving the
plaintiff the benefit of all reasonable inferences. Aybar v.

Crispin-Reyes, 118 F.3d 10, 13 (1st Cr. 1997); Carreiro v.

Rhodes, G Il & Co., 68 F.3d 1443, 1446 (1st Gir. 1995).

1. Count One: Chanperty

Progressive clains that Venturi and Ferl *®“advised, procured
and encouraged,” and nore generally “hel ped,” Hasbroinits | anwsuit
agai nst Progressive in exchange for a “financial interest in the
out cone.” Because Defendants provided this assistance in exchange
for afinancial interest in the outcone of the | awsuit, Progressive
cl ai s, the agreenent between Defendants and Hasbro was
chanpert ous.

The specific allegations underlying Progressive' s claim of
chanperty are as follows: On July 21, 2004, Defendant Venturi sent
Hasbro an unsolicited letter in which he clained to represent an
“undi scl osed Principal” who had i nformation “involving mllions of
dollars in royalties that [Hasbro] did not receive.” In exchange
for providing further information, Venturi requested that Hasbro

pay a percentage of whatever noney it eventual ly recovered fromthe

2 The Court is aware that Defendants’ notions al so rai sed chal | enges
prem sed upon personal jurisdiction and venue; however, this witten
order relates only to Defendants’ Rule 12(b)(6) notion to dismss Count
I of Progressive s conplaint.



unnaned |icensee. On Septenber 8, 2004, Hasbro agreed to pay the
“undi scl osed Principal” 7.5% of any noney recovered, and this was
menorialized in a “Finder’s Fee Agreenent” executed on Cctober 1,
2004. The Finder’'s Fee Agreenent declared that one of Hasbro's
|icensees had engaged in “inproper and/or wunethical accounting
practices.” Subsequently, Ferl was identified as the *“undi scl osed
Principal” and Progressive was identified as the unnaned |icensee.
Venturi sent letters to Hasbro i n Decenber 2004 and January 2005 in
which he detailed Ferl’s claim that Progressive was inproperly
calculating royalties. This | ed Hasbro to denand from Progressive,
by letter dated February 1, 2005, additional royalty paynents of
$6, 218, 213. Hasbro followed its demand letter by filing suit
agai nst Progressive in this Court on March 7, 2005, all eging breach
of contract and requesting damages in excess of $6 mllion. It was
not until sonmetine during discovery that Progressive | earned of the
i nvol venent of Venturi and Ferl in the events leading to the
| awsui t .

Al t hough a clear definition of chanperty has tended to el ude
uni versal consensus, this nmuch is agreed: chanperty is the act of
mai ntai ning a |l awsuit brought by another in return for a financi al

interest in the outcone. See Inre Prinus, 436 U S. 412, 424 n. 15

(1978) (citations omtted). The essential controversy relevant to
Def endants’ nmotions on this count is the proper neaning to be

assigned to the term “maintain.” If it contenplates even the



provi sion of information known personally, w thout any attendant
financial support, it would be inappropriate to termnate
Progressive’s claimat this stage. The nobst recent statenent of
the Rhode Island Suprene Court on the subject, however, suggests
that such assistance is not sufficient to give rise to a viable
cl ai m of chanperty.

In Toste Farm Corp. v. Hadbury, Inc., 798 A 2d 901, 905-06

(R1. 2002), it was clained that the defendant attorneys and |aw
firmengaged in a variety of tortious acts toward the plaintiff in
the course of rendering advice to a client, the plaintiff’s fornmer
busi ness partner. The plaintiff alleged that, though they no
| onger represented the business partner, the defendants continued
to direct and finance the business partner’s pursuit of the
plaintiff in exchange for the business partner’s agreenment not to
pursue a | egal mal practice claimagainst them 1d. Although the
cause of action asserted by the plaintiff was nai ntenance rather
than chanperty, the Suprene Court nmade clear that the two are
closely rel ated: “[Plut sinply, maintenance is hel ping another
prosecute a suit; chanperty is maintaining a suit in return for a
financial interest in the outcome; and barratry is a continuing
practice of mai ntenance or chanperty.” [d. at 905 (quoting Gsprey,
Inc. v. Cabana L.P., 532 S. E. 2d 269, 273 (S.C. 2000) (quoting Inre

Prinus, 436 U S. at 424 n.1H)). In other words, chanperty was

descri bed by the Suprene Court as a subset of maintenance in which



assistance is provided specifically in return for a financia

interest in the outcone. See also Kelley v. Blanchard, 82 A 728,

729 (R 1. 1912) (describing chanperty as “a species” of
mai nt enance).

Turning to the plaintiff’s claim which had been di sm ssed by
the trial court, the Supreme Court observed that the plaintiff had
all eged that the defendants “advised [the business partner] to
pursue litigation against [the plaintiff] that they believed was
meritless and that they would finance the cost.” Toste Farm 798
A 2d at 906 (enphasis added). |If the plaintiff could prove these
al l egations, the inplication would be that the defendants “acted as
a party, and not as counsel” in directing the lawsuit. 1d. This,
the Court held, was “exactly the type of agreement that is
prohi bited by the doctrine of mai ntenance.” 1d. Consequently, it
was error for the trial judge to dismss the plaintiff’s cause of
action for maintenance. |d.

Toste Farmhel d only that the plaintiff had all eged sufficient
facts to survive a notion to dismss; however, this Court is
convinced that, if the issue had been directly presented, the
Suprenme Court would have held an allegation of financial or other
material assistance to be a required elenent of a claim for
mai nt enance or chanperty. See id. at 906 (defendants “advi sed [the
busi ness partner] to pursue litigation against [the plaintiff] that

they believed was neritless and that they would finance the cost”)



(enphasi s added). The very case that nore than a century ago
adopted these common | aw doctrines in Rhode |Island supports this

Vi ew. Martin v. Carke, 8 RI. 389, 399 (1866), involved a

contract in the nanme of the plaintiff but actually for the benefit
of athird-party, “wth the intent the estate agreed to be conveyed
shoul d vest in [the third-party], who had no interest in the suit
aside from the contract, and to be a consideration to him for
carrying on, at his own sole cost and charges, the suit then
pending, to its final termnation.” The Suprenme Court held the
agreenent, which bound the third-party to fund the entirety of the
pendi ng suit, to be chanpertous. 1d. at 399, 403.

Simlarly, in Kelley, the plaintiff brought suit to set aside
a foreclosure sale fromone Frank Wi ttaker to Emma Bl anchard. 82
A at 728. The plaintiff had no actual interest in the property
aside fromhis know edge that the notice of foreclosure was in sone
way legally insufficient. 1d. He approached Wittaker and of fered
to finance the cost of invalidating the foreclosure and redeem ng
the property in return for a portion of the profits that m ght be
realized from an eventual sale of the property. 1d. The Rhode
| sl and Suprene Court wupheld the trial court’s finding that the
agreenent was chanpertous and therefore illegal and void. 1d. at
729. In so holding, the Suprenme Court restated a definition of
chanperty that included the elenment of financial assistance:

Chanmperty, which is a species of maintenance, has been
defined to be the unlawful maintenance of a suit, in



consi deration of sonme bargain to have a part of the thing
in dispute, or sonme profit out of it, a bargain with a
plaintiff or defendant, canpum partire, to divide the
| and or other thing sued for between themif they prevail
at law, the chanpertor agreeing to carry on the suit at
hi's own expense.

I d. (enphasis added and quotation omtted). By contrast, in Sparne
v. Altshuler, 90 A 2d 919, 920 (R I. 1952), the Rhode Island

Suprene Court was presented with two agreenments pursuant to which

t he def endant woul d provide the plaintiff with information, but no

financial or material support in furtherance of litigation,
regarding an estate from which the plaintiff mght be owed an
i nheritance, in return for one-third of whatever proceeds were
recovered by the plaintiff. The Supreme Court declined to find the
two agreenents to be chanpertous:

The conplainant argues that the agreenents were

chanpertous in their nature, against public policy, and

therefore illegal and void. |In the absence of fraud or

unconsci onabl e conduct, which we do not find to exist in

the instant cause, agreenments of this sort have been

uniformy held to be good.
ld. at 923. The Court believes that the agreenment by which
Def endants Venturi and Ferl would provide information to Hasbro in
return for a percentage of any noney recovered thereby is unlike
t hose agreenents found chanpertous in the foregoi ng deci sions, and
simlar to the agreenent found valid in Sparne. The facts all eged
by Progressive, taken as true, do not showthat Defendants provided

any financial or other material assistance in furtherance of

Hasbro’ s litigation agai nst Progressive. |ndeed, Defendants had no



control over Hasbro’s decision to |itigate or Hasbro’s conduct of
any litigation. They were not, therefore, as were the defendants

in Toste Farm de facto parties to the litigation. See Toste Farm

798 A.2d at 906. On these facts, the Court nust dismss
Progressive’s claimfor chanperty.
I11. Conclusion

For the foregoing reasons, Defendants’ notions to dism ss or
change venue is GRANTED with respect to Count | of Plaintiff’s

Conpl aint. The notions are otherw se DEN ED

I T 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:



