UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

HASBRO, | NC., and HASBRO
| NTERNATI ONAL, | NC.

Pl aintiffs,
V. C.A. No. 05-106 S
M KOHN GAM NG CORPORATI ON,

Def endant .

N N N N N N N N N N N N

VEMORANDUM AND DECI SI ON

WLLIAME. SMTH, United States District Judge.

This case involves a dispute between Hasbro, Inc. and Hasbro
International, Inc. (collectively, “Hasbro”), a toy and gane
manuf act urer, and M kohn Gam ng Cor porati on, a provider of ganbling
products and machinery. Before the Court are the parties’ cross-
notions for summary judgnment. The pertinent facts and history are
presented in this Court’s opinion denying Mkohn's notion to
di sm ss and, for convenience, are also briefly sunmarized bel ow

See Hasbro, Inc. v. Mkohn Gaming Corp., 2006 W. 2035501 (D.RI.

July 18, 2006).

Procedural History

Hasbro entered i nto several |icense agreenents (“agreenents”)
wi t h Def endant M kohn. Under each agreenent, Hasbro granted M kohn
a license to use one of its games in Mkohn's “gam ng goods” or

products, including slot machines. The agreenents that governed



the use of Hasbro's Battleship, Yahtzee, and Cue! games each
contained a royalty paynent provision that required Mkohn to pay
a royalty to Hasbro based upon the revenue M kohn generated from
the sale or lease of the |icensed gane, on a per gane, per day
basi s. Hasbro maintains that Mkohn did not conpensate it
according to the terns of the Battleship and Yahtzee agreenents,
resulting in a shortfall in excess of six mllion dollars.

On March 7, 2005, Hasbro filed a three count Conplaint,
sounding in breach of contract, unjust enrichnent, and fraud and
m srepresentation. This Court took jurisdiction pursuant to 28
U S C 8§ 1332: Hasbro, Inc. and Hasbro, International, Inc. have
their principal places of business in Rhode Island; M kohn's
principle place of business is Nevada; and the anmount in
controversy exceeds $75, 000. By stipulation of the parties,
di sputes arising fromthe |license agreenents are governed by Rhode
| sl and | aw.

In lieuof an answer, M kohn noved to di sm ss Hasbro's cl ai s,
arguing primarily that the agreenents were illegal and therefore
could not be enforced. Al so, at oral argunent, M kohn asserted
that count three of the Conplaint, captioned fraud and

m srepresentation, was not pled with the requisite particularity.

! Although this Court is concerned only with the Yahtzee and
Battl eship agreenents, the Clue agreenent is relevant because it
contained the sane royalty paynent provision as the Yahtzee and
Battl eshi p agreenents.



See Fed. R Civ. P. 9(b). Fromthe bench, the Court invited Hasbro
to file an anmended conplaint revising the fraud and
m srepresentation count, and Hasbro did so on February 16, 2006.
On July 18, 2006, the Court — “accept[ing] the well-pleaded
facts as true and indulg[ing] all reasonabl e inferences therefront

in Hasbro’s favor, see Jorge v. Runsfeld, 404 F.3d 556, 559 (1st

Cr. 2005), ruled that all three counts of the amended conpl ai nt
survived M kohn’s notion to dismss. Hasbro, 2006 W. 2035501, at

*9.

1. Backgr ound

Hasbro nmakes children's and famly entertai nnent products,
including ganmes and toys. Mkohn is a provider of ganbling
products, including branded slot nmachines. Hasbro and M kohn
entered into several agreenents between the fall of 1998 and 2000,
i ncluding agreenents governing the use of thenmes derived from
Hasbro's Yahtzee, Battl eship, and Cue ganes. All three agreenents
contai ned the sane royalty paynment provision and renmai ned i n effect
until April of 2000.

Hasbro's royalty paynent was based on “a percentage of gross

revenue to M kohn generated fromthe sale or | ease of the ganes.”?

2 Al t hough the agreenents refer to M kohn's revenue “gener at ed
fromthe sale or lease,” the |list of anounts for Hasbro's “royalty
per gane per day” is contingent on |ease revenue, W thout any
mention of sal es revenue.



Agreenents 8 2. The dollar anmount Hasbro was entitled to was
determned by a tripartite formula: (1) if Mkohn's | ease revenue
was less than forty dollars per day, then Hasbro's “royalty per
gane per day” was set at a mninum anount; (2) if Mkohn' s |ease
revenue was between forty dollars and one hundred thirty nine
dol l ars per day, then Hasbro's “royalty per gane per day” was set
at one of ten specified anobunts, predicated on M kohn's actual per
diem | ease revenue; and (3) if Mkohn's | ease revenue was greater
than one hundred forty dollars per gane per day, then Hasbro's
“royalty per gane per day” was set at a maxi mum amount.® |d.
After the agreenents were executed and sl ot nmachi nes were placed in
casi nos, M kohn began naking royalty paynents to Hasbro under the
Yaht zee and Battl eshi p agreenents.

In addition to setting forth the royalty paynent provisions,
t he agreenents required M kohn to furnish Hasbro with “conpl ete and
accurate statenents” of the royalties due to Hasbro. Id. at 8§
2(c). Mkohn was also required “to keep accurate books of account
and records” regardi ng Hasbro's royalty paynents, and to keep t hese
books for at least two years after the termnation of the
agreenments. |1d. at § 11.

Hasbro and its authorized certified public accountants
retained the right to inspect M kohn's books once per cal endar

year. 1d. |If an inspection revealed a royalty paynent di screpancy

3 The royalty paynent provision is set forth in detail bel ow
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of five percent or nore, then M kohn was required to pay the unpaid
royalties, plus a specified interest rate, and rei nburse Hasbro for
the cost the examnation, wup to four thousand dollars per
i nspection. 1d.

On March 20, 2002, M kohn's associ ate general counsel, M ke
Dreitzer, received a one page letter, dated March 20, 2002, from
Scott Scherer (“the Scherer Letter”), a nenber of the State of
Nevada Gaming Control Board (“NGCB”). The NGCB is a three nenber
board, see N R S. 463.030, that “investigates and prosecutes

violations of the gamng laws.” Romano v. Bible, 169 F.3d 1182,

1184 (9th Cr. 1999). The NGCB' s powers and duties include
exam ning prem ses where gamng i s conducted, review ng books and
records of licensees, and investigating suspected crimna
violations of NNR S. chapter 463. See N.R S. 463.140. After an
investigation, if the NGCB is satisfied that a “prior approval by

the [ Nevada gam ng commi ssion] of any transaction for which the

approval was required or permtted . . . should be limted,
condi ti oned, suspended or revoked, [then the NGCB] shall initiate
a hearing before the [Nevada gam ng comm ssion].” N. R S

463.310(2). To initiate the hearing, the NGCB files “a conpl ai nt
wi th the [ Nevada gam ng commission] . . . and transmt[s] therewith
a summary of evidence in its possession bearing on the matter and
the transcript of testinony at any investigative hearing conducted

by or on behalf of the board.” 1Id.



The Scherer Letter explained that a recently received letter
from Assistant Chief Deputy Attorney GCeneral M ke WIson
“determ ned that the paynents contenplated in the M kohn-Hasbro
[Clue] licensing agreenent are not ‘a fixed sum determned in

advance on a bona fide basis,’ because the increnents in the

agreenent essentially mmc a percentage of revenue.” The Scherer
Letter instructed Mkohn that it “may not make any paynents to
Hasbro” wunder the Cue Ilicensing agreenent, or any “simlar
| i censing agreenents covering other gane thenes.”*

Shortly thereafter, M kohn's general counsel, Charles H
McCrea, Jr., transmtted a one page facsimle cover sheet (the
“cover sheet”) and the Scherer Letter to Pat Schm dt at Hasbro. 1In
the cover sheet, MCrea noted the recent receipt of the Scherer
Letter, comented that the Scherer Letter “represents a departure
frompast policy of the Board,” and said that M kohn was confi dent
it “can structure a royalty that places Hasbro in essentially the
sane position economcally as it is in now”

On March 22, 2002, McCrea wote to Schmdt, outlining a new
proposed royalty structure. This newroyalty structure was “unit-
based,” neani ng that Hasbro woul d recei ve i ncreased revenue when an
i ncreased nunber of ganmes were installed. Specifically, Hasbro was

to receive a mninmum specified amount if 500 ganes or fewer were

4 The Clue licensing agreenent contained the sane tripartite
royalty paynment fornula as the Yahtzee and Battl eship agreenents.
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installed, a maximum specified anmount if over 2000 ganes were
installed, and if there were between 501 and 2000 ganes install ed,
then Hasbro received proportional increases. The proposed rates
were | ater adopted as anendnents to the agreenents, effective Apri
1, 2002.

In late 2004, Hasbro began to suspect that M kohn had
m scalculated its royalty paynments under the agreenents that were
in effect until April of 2002.° Pursuant to section 11 of the
agreenents, Hasbro audited M kohn's books and records pertaining to
several ganmes, including Yahtzee and Battl eship. According to
Hasbro, the audit reveal ed that M kohn had in fact underpai d Hasbro
on the Battl eship and Yahtzee agreenments. In total, the royalties
and contractual ly specified interest for the two ganes equal ed nore
than six mllion dollars.

Hasbro mai ntai ns that M kohn knowi ngly utilized an incorrect
formula to determ ne Hasbro's royalty paynents under the agreenents
ineffect until April 2002 and also utilized that incorrect formula
as a basis for the “unit-based” rates in the anmendnents. Seeking
to recover its royalties, interest, and other relief, Hasbro filed

suit in this Court.

> If this allegation proves true, then Hasbro agreed to a
| oner rate when it signed the amendnents, because the new structure
woul d have been based on incorrect figures. See Am Conpl. 9T 25,
29, 31, 35, 39, 52 & 53.



[11. Standard of Revi ew

M kohn now noves for summary judgnent on all three counts of
Hasbr o’ s anended conpl aint. Also, Hasbro noves for partial summary
judgnment on the issue of Mkohn's liability under the |icensing
agreenents. ®

When evaluating a sunmary judgnent notion, the “critical
inquiry is whether a genuine issue of material fact exists.”

Crawford v. Cooper/T. Smth Stevedoring Co., Inc., 14 F. Supp. 2d

202, 208 (D.R 1. 1998). The Court nust view the record in the
light nost favorable to the nonnovant, and “give that party the

benefit of all reasonable inferences in its favor.” difford v.

Barnhart, 449 F.3d 276, 280 (1st Cr. 2006). “At the summary
judgnent stage, there is ‘no roomfor credibility determ nations,
no roomfor the neasured wei ghing of conflicting evidence such as
the trial process entails, no roomfor the judge to superinpose his
own ideas of probability and likelihood.”” Crawford, 14 F. Supp.

2d at 208 (quoting Geenburg v. Puerto R co Mritinme Shipping

Auth., 835 F.2d 932, 936 (1st Cir. 1987)).

¢ “Because the ampunt in controversy is an issue of fact,”
acknowl edges Hasbro, the plaintiffs do not seek to resolve the
cal cul ation of danmages on this notion. See Pl's Mdit. for Partia
Summ  J.



V. Cross Mtions for Sumrmary Judgnent as to Breach of Contract

Both parties nove for sunmary judgnment as to Count | (breach
of contract). Hasbro’'s breach of contract claim alleges that
M kohn failed to pay Hasbro in full under the agreenents in effect
until April 2002, and that M kohn further used that underpaynent to
negoti ate anmendnents to the agreenents. See Am Conpl. 1Y 30-33.
In its notion to dismss, Mkohn argued that the agreenents were
illegal under Nevada | aw, and thus that Hasbro coul d not recover on

a breach of contract theory under Rhode Island |aw. See Hasbro,

2006 W 2035501 at *6. M kohn reasserts that argunent here.
Additionally, the parties each contend that the plain | anguage of
the agreenents conpels summary judgnent in favor of their
interpretation; or, barring this, that the extrinsic evidence -
including the parties’ course of conduct - establishes the
superiority of their respective interpretations. The Court wll
address each of these issues in turn.

Under Rhode Island | aw, the determ nati on of whet her or not an
agreenent is in violation of a statute is a question of |law. Power

v. Gty of Providence, 582 A 2d 895, 900 (R 1. 1990). In its

earlier ruling on Mkohn’s notion to dismss, this Court determ ned
that although the parties’ agreenents were indeed “based on
M kohn’ s earnings or profits fromslot nachines” and t hus appeared
to violate subsection (c) of NRS 463.162(1), the paynents

nevertheless “fell wthin the exenption set forth in NRS.



463.162(2) (a) because they set forth fixed (not variable) suns.”’
Hasbro, 2006 W. 2035501 at *7. The Court held that the royalty
paynment provisions were not illegal under the Nevada statute. 1d.
at *8.

M kohn now puts forth additional evidence that, it argues
woul d allow the Court to find that the royalty paynent provisions
were illegal wunder the Nevada statute. Specifically, M kohn
proffers Scherer’s testinony that he believes that his letter in
March 2002 was an official NGCB act and, therefore, determnative
on the question of illegality. This evidence, however, is plainly
insufficient to merit reconsideration of the prior holding. Wile
t he point seens so obvious as to not need stating, the opinion of
one nenber of a three-person board to the effect that he believed
his letter was an official act of the board is neaningless.
Governnental entities, such as boards and comm ssions do not take
official actions through the unilateral acts of their individual
menbers in this way, particularly where the authorizing statute
provides a rubric for NGCB investigation and prosecution. See

N.R S. 463.140. Due process requires nore than this. There has

" The Court further explained: “[while it is no doubt true
that the paynent provisions in the agreenents set forth multiple
‘fixed suns’ for Hasbro's paynents, the fact that the scale was
sliding, rather than static, did not convert the arrangenent into
one that would appear to lend itself to the type of fraud or
m sconduct that the statute seens designed to prevent. The act ual
anount Hasbro shoul d have recei ved per gane per day is a matter for
trial.” Hasbro, 2006 W. 2035501 at *7.
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been no persuasive show ng that the Nevada Gam ng Conm ssion, the
official body charged with judicial power and authority, see
Hasbro, 2006 W. 2035501 at *5, has ruled, after appropriate
i nvestigation and a hearing, see NR S. 463.310(2), supra, that the
agreenents are illegal. So, contrary to Mkohn s protestations,
sonetinmes a letter is just a letter. That is the case here, and
consequently, M kohn has not established that, as a matter of |aw,
the agreenents are illegal.

The issue of illegality dispatched, the case is appropriately
reduced to what it always has been: a contract dispute. Each
party asserts that the plain | anguage of the |icensing agreenents
is clear and unanbi guous; however, because each party noves for
summary judgnent on this issue, their interpretations of the
agreenent reflect widely disparate views of what the contracts
supposedl y say.

At the crux of the parties’ disagreement is the “Terns of
Paynent” cl ause, whi ch provi des for paynent to Hasbro that is based
on “Lease Revenue to [Mkohn],” and which is calculated as a
“Royalty Per Gane Per Day.” See Agreenents 8 2. M kohn urges that
“[t]he only way to give full effect to the entire paynment provision
is to calculate royalties based on the average revenues generated
by the licensed machines.” See Def.’s Mot. at 37 (enphasi s added).
Hasbro, on the other hand, argues that the “per gane per day”

calculation is “not [based on] the total revenue of all slot
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machi nes collectively,” but rather refers to “the total revenue

M kohn earns per each sl ot nmachine per day.” See Pls.’” Mt. at 10.
“Contract interpretation presents, in the first instance, a
gquestion of law, and is therefore the court's responsibility.”

Fashi on House, Inc. v. KMart Corp., 892 F.2d 1076, 1083 (1st Cr

1989). The | anguage of an agreenent is anbiguous if its “terns are
i nconsistent on their face” or if “the phraseology can support
reasonable difference of opinion as to the neaning of the words
enpl oyed and obligations undertaken.” See id.

In support of its aggregative interpretation, Mkohn relies
heavily on |anguage stating that the “Royalty Rate” wll be
“cal cul ated as a percentage of gross revenue to M kohn generated
fromthe sale or |lease of the ganes.” See Def.’s Mt. at 36-39.
However, Hasbro argues — and M kohn conceded at oral argunent -
that the “as a percentage” term nol ogy was m stakenly inported into
the licensing agreenents from a different contract previously

execut ed between the parties.® Thus, the inadvertent addition of

“as a percentage” lends little potency to M kohn’s argunent that an

8 Charles MCrea, the principal drafter of the Ilicensing
agreenents on M kohn’s behalf, wote in spring of 2003 to M kohn’s
Board of Directors that the “language ‘[as] a percentage of’ is a
m snoner, an inadvertent carry-over from the Hasbro table gane
license agreenents where we agreed to pay a percentage of gross
revenue as a royalty.” See Pls.” (bj. to Def.’s Mdt. at 25; Tr. of
Oral Argunent at 21. It appears that percentage paynents on the
proceeds of table ganes, unlike slot machines, do not offend the
Nevada statute that has been put in issue in this case.
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aggregate calculation should be favored over an individualized
anal ysi s.
M kohn al so argues that it would be “inpossible” to cal cul ate

royalties based on the daily earnings of each specific slot

machi ne, and that the plain — “per gane per day” - | anguage of the
agreenent thus cannot support such a reading. By way of
illustration, M kohn proposes a scenario in which the

i ndi vidual i zed cal cul ati on of royalty paynents for machi nes of only
one brand (e.g. “Battleship”), during only one reporting period,
woul d require a 26,000-step mat hemati cal exercise. |In fact, both
parties agree that the casinos did not supply data in a format that
woul d support such calculations.® See Def.’s Mt. at 40; Pls.

Mot. at 40. Hasbro instead points out that M kohn's own revenues

were based on “each individual slot machine’'s averaged daily

performance at [a particul ar] casino over a nonth.” See Pls.’” Mt.
at 40 (enphasis added). Hasbro’s royalties, however, were
cal culated not according to Mkohn's own per-nachine revenue
structure, but instead on the basis of an aggregated nonthly
average that included the |ower proceeds of “casinos in |ess-
frequented areas.” 1d. at 41. Bot h proposed revenue reporting
structures are accurately described by the phrase “per machi ne per

day,” and their co-existence was not hypothetical, but actual

® Hasbro, however, notes testinony in which Mkohn’s 30(b)(6)
desi gnee suggests that the casinos could provide such data as a
function of their own record-keeping procedures.

13



Each of the proffered interpretations, therefore, is reasonabl e on
the face of the contract.
Consequently, the parties seek to support their respective

interpretations with extrinsic evidence. See Fashion House, 892

F.2d at 1083 (holding that where a contract is found to be
anbi guous, a court may further consider extrinsic evidence in
determ ni ng whet her uncertainty exists). M kohn suggests that the
parties’ negotiations reflect a clear understanding that royalties

woul d be cal cul ated usi ng the aggregati ve nodel. See Lanier Prof’l

Servs., Inc. v. Ricci, 192 F.3d 1, 4 & n.3 (1st Cr. 1999)

(relevant extrinsic information may include: evi dence of the
parties’ contract negotiations; their course of performance under
the contract; their prior course of dealing in other matters, and;
trade usage in the relevant industry). But M kohn itself
chronicles the anbivalent evolution of the contract | anguage,
t hereby dimnishing their reliance on the parties’ negotiations as
support for their interpretation. Moreover, the contested “revenue
per ganme per day” clause was actually added to replace the phrase
“gross revenue,” which — had it been allowed to remain in the
contract — would nore clearly have reflected a “gross revenue”

approach to royalty cal cul ati ons.

1 I'n turn, “gross revenue’” was added during the course of
negoti ations to replace the original phrase, “revenue generation.”
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M kohn al so argues, sonewhat nore convincingly, that the
parties’ course of performance — that is, Hasbro' s ongoing
acceptance of paynent under the aggregative approach - weighs in
favor of a finding that the parties intended at the outset that the
“gross revenue” nodel be used as the basis for royalty
cal cul ati ons. | ndeed, Hasbro’s first audit of M kohn’s books
produced demands by Hasbro for corrected paynents, but no dispute
about the structure of the royalty provisions thensel ves. Although
Hasbro’s course of conduct nay appear to have “comrunicated
approval of Mkohn's nethod of calculating royalties,” Hasbro
presents evi dence that suggests it m sunderstood the i nformation it
recei ved fromM kohn, ** and contends that its “acceptance of paynent
is not evidence that Hasbro expressly accepted M kohn's incorrect
conputation nmethods.” This reveals an issue of fact sufficient to

defeat the parties’ notions for summary judgnent. Bour que V.

F.D.1.C., 42 F.3d 704, 708 (1st Cr. 1994) (summary judgnent is
appropriate only when “the extrinsic evidence about the parties’
meaning i s ‘ so one-sided that no reasonabl e person coul d deci de the

contrary.’”) (internal citation omtted).

1 For exanmple, Kristie LeBreche, a financial analyst for
Hasbro, testified that M kohn submtted royalty spreadsheets,
rather than using Hasbro’'s standard reporting forns, that she was
not trained on how M kohn shoul d have been cal cul ating royalties,
and that the accounting system Hasbro was using would not have
allowed her to analyze a licensee’s nethodology of royalty rate
conputation. Pls.” Mt. at 29.
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Because the |icensing agreenent is susceptible, at the very
| east, to ei t her of t he parties’ conpeting possi bl e
interpretations, its |anguage is anbiguous and cannot sustain

either party’s notion for summary judgnent.

V. M kohn's Motion for Summary Judgnent as to Unjust Enri chment

In its earlier decision, the Court denied Mkohn's notion to
di sm ss Hasbro’s claimfor unjust enrichnent, finding that, at the
prelimnary stage of the proceedi ngs, Hasbro coul d pursue alternate
t heori es of breach of contract and unjust enrichnment. See Hasbro,
2006 W. 2035501, at *8-*9. M kohn reasserts its argunent here that
where an express contract covers the dispute, a party may not
pursue a theory of unjust enrichnent.

After reconsidering Mkohn’s claimin |light of the augnmented
record, the Court agrees that Hasbro is unable to pursue its theory
of unjust enrichnment. Unjust enrichnent, |ike other quasi-
contractual renmedies, is a vehicle for equitable recovery where no
rights on an enforceable contract exist. See 26 Richard A Lord,

WIlliston on Contracts 8 68:5 (4th ed. 2004) (“Were the plaintiff

has no alternative right on an enforceable contract, the basis of
the plaintiff’s recovery is the unjust enrichnment of the
contract.”). The keylog here, and the main factor supporting
M kohn’s nmotion for summary judgnent, is that Hasbro’s theory of

unjust enrichnment is prem sed solely on M kohn’s m scal cul ati on of
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royalty paynents under the contract and nothing nore. See Am
Compl. 9 35. In other words, Hasbro’ s claimis based on a di sputed
termin the contract, and not on an all egati on or evidence that the
contract is in sone way unenforceable (a claimthat could support
recovery under unjust enrichnment). This fact is fatal for Hasbro
because it nmeans that the claimis unavoidably a contract claim
premsed as it is on the dispute over the terns of the contract.

See Café La France, Inc. v. Schneider Sec., Inc., 281 F.Supp.2d

361, 375 (D.R 1. 2003) (holding that under Rhode Island | aw, unj ust
enrichnment is available only “in the absence of an enforceable
contract”). It is of course true that parties are allowed to
pursue alternative, even inconsistent, clains; but in order to
survive at the summary judgnent stage, the nonnovant nust establish
the existence of at |east one fact issue which is both *“genuine”

and “material.” See Grside v. OGsco Drug, Inc., 895 F.2d 46, 48

(st Cir. 1990). Here, Hasbro has sinply failed to neet this
burden in denonstrating that its claimfor unjust enrichnent rests

on anyt hing other than the disputed contractual provision.?*?

21t m ght appear to be the case that the possible illegality
of the contract coul d support Hasbro’s claim But Rhode Island | aw
makes clear that a party to an illegal contract cannot avoid the

illegality sinply by seeking relief in equity. See New Engl and
Retail Properties, Inc. v. Commerce Park Assoc. 11, LLC, 824 A 2d
504, 508 (R 1. 2003); Chanbers Bros. v. Joseph Church & Co., 14
R 1. 398 (1884).
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VI . M kohn's Motion for Summary Judgnent as to Fraud

Hasbro conpl ai ns that “M kohn intentionally m scal cul ated t he
royalty paynments owed to Hasbro/lInternational by utilizing a
formul a that [ M kohn] knew was not set forth or contenplated in any
of the respective [1998] agreenents governing the royalty paynents
and then utilizing that as a basis upon which [M kohn] negoti at ed
an anended rate” in the 2002 agreenents. See Am Conpl. 6 § 39.
In response, M kohn concedes that its “gross revenue” approach
generated substantially |ower royalty paynents than Hasbro woul d
have received under an individualized per gane/per day scheneg;
however, M kohn argues that notwi thstanding this fact, there is no
evi dence supporting the claimthat the “gross revenue” approach was
an “intentional mscalculation” under the terns of the |icensing
agreenents.

To establish a prima facie case for fraud under Rhode Isl and
law, a plaintiff nust prove that: “1)the defendant nade a fal se
representation; 2)the defendant intended to i nduce the plaintiff to
rely on that representation; and 3)the plaintiff justifiably relied

on the representation to his or her detrinment.” Fraioli v. Lentke,

328 F. Supp. 2d 250, 268 (D.R I. 2004) (citing Wonen’s Dev. Corp.

v. Gty of Central Falls, 764 A 2d 151, 160 (R 1. 2001); Travers v.

Spidell, 682 A 2d 471, 472-73 (R 1. 1996)). In order to avoid
summary judgnent, the burden is on Hasbro to put forth evidence

establishing that a genuine issue of a material fact exists as to
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whet her M kohn nmade a false representation intending to induce
Hasbro to rely on that m srepresentation. Hasbro nust also
establish that a genuine issue exists as to whether it relied on

the msrepresentation toits detrinent. C. diftex O othing Co.

v. D Santo, 148 A 2d 273, 275-76 (R 1. 1959).

Here, Hasbro has failed to establish that M kohn’s consi st ent
use of a “gross revenue” fornula to calculate royalties was a fal se
representation. Hasbro’s main allegation conmes from deposition
testinony of several M kohn enpl oyees who questioned the *“gross
revenue” formula for calculating royalties. At best, however, this
evi dence supports the Court’s conclusion that the 1|icensing
agreenents are fairly susceptible to conpeting interpretations.
There is entirely no |ink between these forner enpl oyees’ purported
interpretation of the contract | anguage and M kohn’ s comruni cati ons
with Hasbro about the effect of the agreenents. For exanple
al t hough M kohn’s former Director of Gam ng Operations, Larry Ruhe,
believed that the “gross revenue” schene “was inconsistent with
[ hi s] understanding of the subject |icense agreenents,”!® he also
al so acknowl edged that Hasbro’ s interpretation would have nade it
“inpossible to do the [royalty] cal culation” precisely “[Db]ecause
the casinos do not report [machine revenues] on a per day per

machi ne basis.” M. Ruhe’s conflicted interpretation may weigh in

3 M. Ruhe repeated this instruction to Dennis van Hook,
M kohn’s fornmer Controller, when van Hook al so questi oned M kohn’s
application of the “gross revenue” approach.
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favor of a finding of textual anbiguity in the Iicensing
agreenents, but it does not suggest fraud on the part of M kohn

Cf. Lumv. Bank of Am, 361 F.3d 217, 226 (3rd Cr. 2004) (holding

it was “unreasonable to infer that defendants' use of [an]
equi vocal term. . . was reasonably calculated to deceive persons
of ordinary prudence and conprehension,” and t hat the “di sagr eenent
[did] not rise to the level of fraud; at nost, it allege[d] a

contract dispute”); see also Smth v. Rhode Island Co., 98 A 1, 9

(R1. 1916) (“[T]he expression of a m staken opinion, honestly
entertained, as to a matter open to di fferences of opinion does not
constitute fraud.”).

Hasbro’s additi onal support falls simlarly short of
establishing an issue of fact as to whether M kohn nade a false
representation. For instance, M kohn’s Chief Financial Oficer,
John Garner stated that the “gross revenue” formula had the
potential to “put Mkohn at a risk if Hasbro ever challenged it.”
This is surely true, for the “gross revenue” approach is indeed
nore favorable to Mkohn than is the conpeting interpretation.?
However, M. Garner also testified that he declined to “nmak[e] an
interpretation as to whether [M kohn’s “gross revenue” approach]
was wrong,” opting instead to do his “duty” to the conpany by

identifying a potential source of liability, and then deferring to

4 Indeed, Mkohn's former Director of Finance clained that
M kohn woul d not have had the financial ability to pay royalties at
the much hi gher rate now urged by Hasbro.
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M kohn’s |egal counsel for further contractual interpretation.
This internal anbivalence anong the ranks at M kohn does not
constitute a “fal se representation” addressed to Hasbro, as would
be required for Hasbro to prove the first elenent of a fraud claim
There is sinply no evidence that at any tinme — including during
Hasbro’'s own first audit of Mkohn's books in 2002 - M kohn
proffered any affirmati ve m srepresentati on to Hasbro regardi ng the

structure of the royalty calculations.? See Port El evator

Brownsville v. Qutierrez, 2006 W. 2277226 at *6 (5th Cr. 2006)

(holding that a “claimcertainly [did] not rise to the |level of
fraud” when the plaintiff did “not even claim|[the defendant] nade
any statenment to her, let alone a material representation”)
(emphasis inoriginal). Thus, although the contractual anbiguities
are suitable for resolution at trial, the fraud count s
appropriately resolved at this stage. M kohn’s notion for summary

j udgnent on Count Three is therefore G anted.

% The June 3, 1998 letter from Charles MCrea paints no
different picture. Although Hasbro seeks to cast this letter as a
clear statenment that royalties would be cal cul ated based on gross
revenue from each machine, it is by no neans clear that this is
what the letter says. Hasbro' s support for this contention relies
solely on the definition, inthe letter, of “Goss Revenue,” which
states: "' G oss Revenue' neans the gross revenue per Gane received
by [Mkohn] . . . .” But, that “Game” nmeans each i ndividual gane
rat her than the type of game (Yahtzee, Battleship, etc.) is not a
f or egone concl usi on.
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VI1. Conclusion

For the foregoing reasons, the parties’ cross-notions for
summary judgnent are DENI ED as to Count One (breach of contract).
M kohn’s notion for summary judgnent is GRANTED as to Counts Two

and Three (unjust enrichnment and fraud and m srepresentation).

It is so ordered.

WlliamE Snmith
United States District Judge
Dat e:
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