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“From time imrenorial, the law of the sea has required
shi powners to ensure the maintenance and cure of seanen who fal
i1l or beconme injured while in service of the ship.” LeBlanc v.

B.GT. Corp., 992 F.2d 394, 396 (1t Gir. 1993). And in nore

nodern tinmes it is not wuncommon that a seaman receiving
mai nt enance and cure froma shi powner may be so severely injured
that he al so becones entitled to disability benefits under the
Social Security Act of 1965. By being “disabled” under the
Social Security Act, a seaman becones eligible for Medicare,
whi ch covers (at least in part) the sanme nedi cal obligations the
shi powner is required to pay as part of its maintenance and cure
obligation. Accordingly, in such circunstances, a seaman has
two potential sources available for coverage of his financia
obl i gati ons. The question presented is whether Medicare
suppl ants mai nt enance and cure as the payor of first resort when

a seaman becones Medicare eligible.



This tragic case involves a young seanan, Janes Avery
(“Avery” or “Claimant”), who was injured on August 11, 2001
while working on the Petitioner’s vessel when it was docked in
Newport, Rhode Island.! Before the Court is RIF International
Corporation’s (“RJF" or “Petitioner”) Mtion to Term nate
Mai nt enance and Cure Benefits. RIJF contends that it no | onger
is obligated to provide Avery with “cure” due to his entitl enent
to Medicare benefits. RJF primarily relies on the Second

Circuit’s decision in Mran Towing & Transp. Co. v. Lonbas, 58

F.3d 24 (2d Cr. 1995), which held that an injured seaman’s
eligibility for free nedical treatnment under Medi care satisfies
a vessel owner’s obligation to furnish cure. This is a matter
of first inpression in this Grcuit.

On March 19, 2004, the Court heard oral argunment on RIF' s

notion.? The parties submtted post-hearing briefs relating to

! This is the second notion to term nate mai ntenance and cure
benefits brought by the Petitioner in this case. In the first
notion, RIF contended that Avery had reached the point of “maxi num
medi cal recovery” and was therefore no longer entitled to the
benefits under existing First Crcuit case |aw This Court
di sagreed and found in favor of Avery. Inre RIF Int’|l Corp., 261
F. Supp. 2d. 101 (D.R 1. 2003)(“RJF _1”). RIF then appealed the
denial of its notion to the First GCrcuit, which affirmed the
decision of this Court. See In re RIJF Int’'l Corp., 354 F.3d 104
(1t Gir. 2004). On appeal, RIF argued that its mai ntenance and
cure obligation should be curtail ed because Avery was eligible for
Medi care, but the court did not countenance the argunent because it
was not properly raised in this Court. See id. at 107-08.

2 Because of the inplications of RIF s argunent on the
Medi care system the Court permtted the uncontested joi nder of the

2



the interpretation of several conplex statutory schenes at issue
inthis case. For the reasons di scussed bel ow, the Court denies
the petition of RIF.
. Facts

For the conpl ete background of the facts relating to this
Motion, the reader is directed to the Court’s published deci sion

in RIF 1. See 261 F. Supp. 2d. 101 (D.R 1. 2003), aff’'d 354

F.3d 104 (1t Cr. 2004). For purposes of this Mtion, a brief
précis will suffice:

On August 11, 2001, Avery was a seaman working on the MV
Ref |l ections, a vessel owned by Petitioner. Wile the vessel was
docked at Bannister’s Warf in Newport Harbor, Avery fell from
the ship, struck his head on a dock, and then fell into the
water. As aresult of the accident, Avery suffered severe brain
injuries, for which he has been treated at numerous heal thcare
facilities. Avery has not reached a state of maxi num nedica
recovery, id. at 106, and is currently receiving various
outpatient services to assist in his recovery.

On February 1, 2004, Avery becane eligible for benefits
under Parts A and B of the Medicare Program which entitle him
to a nonthly paynent of $510 in Social Security benefits, from

which a Medicare Part B nonthly prem um of $66.60 is deduct ed.

U. S. Departnent of Health and Human Services as a party pursuant to
Rul es 19, 20, and 21 of the Federal Rules of G vil Procedure.
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“Cure” refers to the shipowner’s obligation to provide
heal t h-care expenses incurred during the period of the injured
seaman’ s recovery. LeBlanc, 992 F.2d at 397 (citing Aguilar v.
Standard G| Co., 318 U S 724, 730 (1943)). A seaman’s

entitlenment to cure is, for the nobst part, automatic upon
falling injured or ill. “The right attaches ‘largely w thout
regard to fault; a seaman may forfeit his entitlenment only by

engaging in gross msconduct.’” Ferrara v. A & V. Fishing

Inc., 99 F.3d 449, 454 (1%t Gr. 1996) (quoting LeBlanc, 992 F. 2d
at 397). An injured seaman’s right to cure continues until he
has reached the point of “maxi nummnedi cal recovery.” 1n re RIF,

354 F.3d at 107 (citing Vaughan v. Atkinson, 369 U S. 527, 531

(1962)).
I11. Medicare

The United States admnisters the Medicare program 42
US C 8§ 1395 et seq., through the Departnent of Health and
Human Services (“HHS"). Medi care is health insurance for the
elderly and disabled, and is funded by contributions through
payrol | deductions (commonly known as “FI CA”). Wh e n an
i ndi vi dual becones eligible for Medicare, contributions to the
Medi care program continue through co-paynents, deductibles, and
premuns. Medicare is divided into two parts (“Medicare Part A
and “Medicare Part B’), which differ interns of their benefits,
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eligibility, and admnistration. Medicare Part A 42 US. C 8§
1395c et seq., provides for the paynent of inpatient hospital
and related post-hospital benefits on behalf of eligible
i ndividuals. Part A benefits are avail able to individuals age
65 and ol der who receive Social Security or railroad retirenent
benefits, and to individuals under age 65 who have been
receiving Social Security disability benefits for 24 nonths. 42
UsS C § 1395c. Part A benefits are also available to
i ndi vi dual s age 65 and ol der who have not earned the necessary
work credits for Social Security retirenent benefits by making
voluntary nonthly prem uns. 42 U.S.C. § 1395i-2. Part A
paynments are made from the Federal Hospital |nsurance Trust
Fund, 42 U S.C. 8§ 1395i, which is financed by hospital insurance
taxes paid by enployers, enployees, and the self-enployed, as
well as by voluntary nonthly prem uns.

Medicare Part B, 42 U S.C. 8§ 1395 et seq., is the
suppl enent al medi cal i nsurance program which covers physici ans’
services and various ancillary health care expenses. Part B
benefits are available to individuals eligible for Part A
coverage who choose to enroll in the supplenental program and
pay nonthly prem uns. 42 U.S.C. 88 1395p and 1395r. The
benefits are paid from a separate trust fund, the Federal

Suppl ement ary Medi cal | nsurance Trust Fund, 42 U S.C. § 1395t,



which is financed by the premuns paid by enroll ees, together
wi th matchi ng governnment contributions. 42 U S. C 8§ 1395w
Oiginally, Medicare was the primary source of paynent for
the nmedical expenses of all of its beneficiaries, with one
exception--where paynent had been or could reasonably be
expected to have been nade by a workers’ conpensation |aw or
pl an. 42 U.S.C. 8§ 1395y(b)(1). However, as Medicare
expenditures rose dramatically, Congress |ooked to private
i nsurance to cover a greater share of nedical services. See

H R Rep. No. 96-1167, 96'" Cong., 2d Sess. 389, reprinted in

1980 U.S.C. C. A N 5752. In 1980, Congress passed the Omi bus

Budget Reconciliation Act, which contained the Medicare
Secondary Payer (“MSP’) provisions. The intention of the MSP
statute was to reduce Medicare spending, as well as insure the
financial integrity of the Medicare program See P.L. No. 96-
499, § 953; P.L. No. 97-35, 8§ 2146; P.L. No. 97-248, § 116; P.L.
No. 98-369, § 2301; P.L. No. 99-272, § 9201; and P.L. No. 99-

509, § 9319; see generally United States v. Baxter Int’'l., Inc.,

345 F.3d 866, 874 (11'" Cir. 2003) (noting that the MSP is a
collection of statutory provisions codified during the 1980s
with the intention of reducing federal health care costs). In
general, the MSP shifts the responsibility for making primry
paynment for the services provided to Medicare beneficiaries from
Medi care to other health care payors.
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In pertinent part, the MSP statute, in its current form
provi des as foll ows:

(A In general

Paynent under this subchapter may not be nade,
except as provided in subparagraph (B), with respect
to any itemor service to the extent that -—-

(1i1) paynent has been made or can reasonably be
expected to be made pronptly (as determined in
accordance wth regulations) under a worknmen's
conpensation law or plan of the United States or a
State or under an autonobile or liability insurance
policy or plan (including a self-insured plan) or
under no-fault insurance.

In this subsection, the term“primry plan” neans .
a worknmen’ s conpensation |law or plan, an autonobile

or liability insurance policy or plan (including a

self-insured plan) or no fault insurance, to the

extent that clause (ii) applies.
42 U.S.C. 1395y(b)(2). The MSP also allows HHS to recover
paynments nade by Medicare when it turns out that the service in
guestion has been or shoul d have been covered by a primary pl an.
42 U.S.C. 8§ 1395y(b)(2)(B)(iii) (providing the United States a
direct right of action to recover a conditional Medicare paynent
fromany entity that is or was responsible for paying for the
service under a primary plan). The United States is entitled to
doubl e danages when a primary plan fails to rei nburse Medicare

for its conditional paynents. 42 U S.C 1395y(b)(2)(B)(iii).

As explained in Cochran v. U S. Health Care Financing

Adnin., 291 F.3d 775, 777 (11" Gir. 2002):



[1]f paynent for covered services has been or is
reasonably expected to be nmade by soneone else,
Medi care does not have to pay. In order to
accommodat e its beneficiaries, however, Medicare does
make conditional paynments for covered services, even
when anot her source may be obligated to pay .

The purpose of the MSP is “to keep the governnment from paying a
medical bill where it is clear an insurance conpany wll pay

instead.” Fanning v. United States, 346 F.3d 386, 389 (3d Cr

2003) .

HHS has pronulgated regulations inplenenting the MSP
statute, 42 CF.R § 411.20 et seq., which, inter alia, provide
t hat Medi care pays secondary to a third party payor such as an
i nsurance plan or worknen’ s conpensation |law “even if State | aw
or the third party payer states that its benefits are secondary
to Medicare benefits or otherwise limts its paynents to
Medi care beneficiaries.” 42 CF.R 8 411.32(a)(1).

1. Analysis

The Petitioner contends that Avery's eligibility for
Medicare termnates its cure obligation. The Petitioner
attenpts to bring Medicare under the unbrella of the genera
rule that, wunder the doctrine of nmaintenance and cure, a
shi powner will not be required to pay for nedical care that is
furnished at no expense to the injured seanan. See, e.qg.,

Johnson v. United States, 333 U S. 46, 50 (1948) (seanan not

entitled to maintenance and cure for support and care provided



by his parents); Shaw v. Chio River Co., 526 F.2d 193, 201 (3d

Cr. 1975) (shipowner has no obligation to provide cure for
paynments nade to seaman under an enployer-funded Blue Cross

heal th i nsurance plan); Brown v. Aggie & MIlie, Inc., 485 F. 2d

1293, 1296 (5'" Cir. 1973) (seaman not entitled to nmintenance

and cure for time spent in public hospital); Bavaro v. G and

Victoria Casino, No. 97 C 7921, 2001 W 289782, at *7 (N.D. I1Il1.

Mar. 15, 2001) (collecting cases). The Petitioner argues that
Avery’'s eligibility for Medicare, an alleged type of cost-free
medi cal treatnent, bars him from an entitlenment to cure
paynments. Avery and HHS assert two defenses to the Petitioner’s
argunent: (1) Medicare is not “free” and therefore does not end
RIF s obligation to provide cure paynents; and (2) even if
Medi care amounts to “free” nedical treatnent under maritine
common |aw, the MSP statute bars HHS from providing Medicare
paynments when other payors (in this case, RIJF or its insurer)
are obligated to make paynents.

To appreciate fully the period of tinme in a seaman's
recuperative period that nay be at issue, it is inportant to
consi der the scope of the overlap between cure and Medicare. A
seaman automatically becones entitled to mai nt enance and cure at

the tinme of injury. See Ferrara, 99 F.3d at 454. From t hat

point, cure continues until the seaman has reached *“maxi num
medi cal recovery.” See RJF, 354 F.3d at 106. In circunstances
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where a seaman is deened “disabled” under the Social Security
Act due to his injuries, he will becone eligible for Medicare
after a waiting period of twenty-five nonths. See 42 U S.C. 8§
426(b); 42 C.F.R 8 406.12(a). During that waiting period, a
seaman who has not reached maxi mum nedi cal recovery is entitled
to cure paynents. It is not until the expiration of the waiting
period that the cure and Medicare entitlenents overl ap.
Moreover, once a seaman who is entitled to Medicare reaches
maxi mum mnedi cal recovery, he wll have to rely solely on
Medi care because the shipowner’s cure obligation is satisfied.
Therefore, the dispute in this case focuses upon the period of
time between the expiration of Medicare’'s twenty-five nonth
wai ting period (the point at which a seaman becones eligible for
Medi care), and the seaman’s subsequent attai nnent of maximum
medi cal recovery. This period of tinme will vary on a case-by-
case basis. In the present case, the Claimant’s entitlenent to
Medi care commenced in February 2004 and is conti nuing.

In support of its contention that Medicare is cost-free
medi cal treatnent, the Petitioner urges this Court to adopt the
reasoning of the Second Circuit in Moran. |In Mran, the seanman,
Lonbas, suffered injuries to his neck and spine while working on
a tugboat in Staten Island, New York. Moran, the seaman’s
enpl oyer, tinely provided maintenance and cure paynents for
various treatnents, including surgery. Sonetine |later, due to
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the extent of his injuries, Lonbas began receiving Social
Security disability benefits and subsequently becane eligible
for Medicare. \Wen physicians recommended that Lonbas undergo
addi tional surgery, Lonbas discovered that his surgeon woul d not
accept Medicare as paynent for the nedical services. Lonbas
then contacted Moran, insisting that his enployer— pursuant to
its cure obligation—cover the expense of the surgery. Mor an
refused to cover the expense and inforned Lonbas that he had to
choose a surgeon that accepted Medi care since Moran’s obligation
to provide cure had been satisfied by his eligibility for
Medi care. The district court ruled that a seaman’s eligibility
for Medicare, as the functional equival ent of the treatnent once
provided to seanen in Public Health Service Hospitals, ended

Moran’s obligation to provide cure. See Mdiran Tow ng & Transp.

Co. v. Lonbas, 843 F. Supp. 885, 887 (S.D.N. Y. 1994).

On appeal, the Second Grcuit affirnmed. The court adopted
the reasoning of the district court and held that the
avai lability of Medicare, like the availability of treatnent at
a Public Health Service Hospital, satisfied a shipowner’s cure
obl i gati on.

As [the district court] noted, for a period in the

history of the doctrine of naintenance and cure,

seanen were able to receive virtually cost-free
treatment in the United States Public Health Service

marine hospitals, and ‘the casel aw nade it clear that
the availability of such cost-free ‘cure satisfied
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the shipowner’s contractual obligation to provide
cure.’

Moran, 58 F.3d at 25 (citation omtted).® The court then found
““no reasoned distinction . . . in law or policy’ between
Medi care and the provision of health care through the public
hospitals to the extent that Medicare-covered treatnent is paid

for by the governnent.” 1d. at 26. The Moran hol di ng has since

been adopted by other district courts. See, e.qg., Toulson v.

Anpro Fisheries, Inc., 872 F. Supp. 271 (E.D. Va. 1995); Blige

V. MV Ceechee Grl, 180 F. Supp. 2d 1349 (S.D. Ga. 2001).

Avery and HHS argue that the reasoning in Mran is flawed
because Medicare is not free to beneficiaries, and therefore is
di stingui shable from the cost-free nedical services once

rendered by the PHS Program Unli ke the PHS Program which was

3 Created in 1798, the Public Health Service Hospitals Program
(the “PHS Progranf) was operated as a federally financed nedica
care system for nerchant seanan. The original purpose of the
programwas to protect the United States fromcomrmuni cabl e di seases
t hat coul d be brought into the country fromforeign ports at a tine
when there were few nedical facilities in American port cities.
See S. Rep. No. 97-139, 97'" Cong., 1%' Sess. 880, reprinted in 1981
U.S.C.C AN 903. Through the years, the program was expanded to
cover all nerchant seamen from tugboat operators and fishernmen to
oceangoi ng seanen. In 1981, Congress di sbanded the PHS Programto
cut federal expenditures, because Anerican port cities now have
anple nedical facilities, and because the hospitals were under-
utilized. See Omibus Budget Reconciliation Act of 1981, Pub. Law.
No. 97-35, 8 987 (1981). During the existence of the PHS Program
a shipowner’s duty to provide cure could be discharged “by the
issuing of a master’s certificate carrying admttance to a public
hospi t al .7 Kossick v. United Fruit Co., 365 U S. 731, 737
(1961).
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financed entirely by general tax revenues, Medicare is funded by
the recipients of the nedical care. Medicare Part A is funded
entirely by the hospital insurance taxes paid by current and

future beneficiaries, as well as nonthly prem uns paid by sone

current beneficiaries. There are no contributions made to
Medi care Part A from general tax revenues. See 42 U. S.C. 8
1395i (a). Medi care Part B recipients are required to pay

monthly premuns for their coverage. See 42 U S.C. 8§ 1395w
Accordingly, Avery and HHS argue that since Medicare is
funded directly by enployees and beneficiaries, it is nore
anal ogous to benefits provided under a private nedical or
di sability insurance policy, which several courts have held do

not satisfy a shipowner’s cure obligation. In Gauthier v.

Crosby Marine Serv., Inc., 752 F.2d 1085 (5'" GCir. 1985), the

Fifth Crcuit held that a seaman’s eligibility for benefits
under a private health insurance policy did not relieve the
shi powner of its duty to provide cure. 1d. at 1090. The Fifth
Circuit reasoned that, while a shipowner is not obligated to pay
for services provided to a seaman by “the charity of others or
the public at large,” the seaman in Gauthier “had incurred
expenses because he al one paid the nedical insurance prem uns.”

Id. Simlarly, in GypsumCarrier, Inc. v. Handel sman, 307 F.2d

525 (9" Cir. 1962), the Ninth Crcuit determ ned that an award
for maintenance and cure would not be reduced by the benefits
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paid to a seaman under a state disability program The Court
noted that the disability paynents canme from a fund “created
largely by the contributions of the beneficiaries” and,
therefore, were “indistinguishable frombenefits which m ght be
received from disability insurance privately procured by the
injured individual.” 1d. at 537.

Practically speaking, the question of whether Mdicare
provi des cost-free nedical care (and therefore is the functional
equi valent of the PHS Program becones a policy question:
shoul d the econom c burden of the nedical care for an injured,
di sabled seaman who is eligible for Medicare rest upon the
shi powner (and/or his insurer), or upon the Medicare systenf
Ei t her way, the costs of care are passed on to | arge segnents of
soci ety. For exanple, when Medi care covers the seaman’ s nedi ca
paynments t hat exceed the prem uns and co-paynents that have been
contributed, the cost of this excess burden is passed on to the
Medi care participants. |If a shipowner nmust continue to provide
cure paynents, and is covered by liability insurance for cure
paynments, the cost of such paynents is no doubt passed on in the
form of higher insurance premuns for all insureds. The
question of which class of participants in our econony shoul d
bear the econom c burden of a catastrophic case is better left

to Congress, and not the courts.
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Even if this Court were to adopt Moran’s reasoni ng and hol d
that Medicare truly is cost-free and therefore the functional
equi val ent of the PHS Program the MSP statute would prevent RIF
fromshifting the burden of shoul dering Avery’'s nedical care to
the Medicare system As stated supra at 6-7, the MSP provides
that Medicare may not pay for a nedical service for which
paynment has been nmade or can reasonably be expected to be nmade
under a “primary plan.” 42 U S.C. 8§ 1395y(b)(2)(A)(ii). The
MSP defines a primary plan to include a “liability insurance
policy or plan (including a self-insured plan)” and a “worknmen’s
conpensation law or plan.” 1d. Accordingly, under the MSP and
regul ati ons pronul gated thereunder, Medicare is barred from
provi di ng paynents to eligi ble beneficiaries when a primary plan
is obligated to cover the sane nedi cal expenses—in other words,
Medi care nust be the secondary payor in those circunstances.

Avery and HHS contend that the MSP bars Medicare from
maki ng paynents resulting fromnedical care for Avery' s injuries
for two reasons. First, because nmai ntenance and cure is the
admralty analog to state and federal worknmen's conpensation
law, which is clearly covered by the MSP, Medicare is barred
from maki ng paynents. Second, RIJF is insured by a $10, 000, 000
“Yacht” insurance policy that provides coverage for “bodily
injury loss,” which is a “liability insurance policy or plan”
under the MSP statute.
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Wth respect to the worknen' s conpensati on argunent, Avery
directs the Court to a nunber of cases that refer to cure as

anal ogous to worknen’s conpensation. See, e.g., Reyes v. Delta

Dallas Alpha Corp., 199 F.3d 626, 629 (2d Cr. 1999)

(anal ogi zi ng mai ntenance and cure to workers’ conpensation);

Guevara v. Maritinme Overseas Corp., 34 F.3d 1279, 1284 (5'" Cir.

1994) (referring to maintenance and cure as “[e]ssentially a
formof workers’ conpensation-|ike enployee benefit”); LeBl anc,
992 F.2d at 400 (referring to worknen' s conpensation |aw as

“closely related” to mai ntenance and cure); Alrayashi v. Rouge

Steel Co., 702 F. Supp. 1334, 1338 (E.D. Mch. 1989) (“An action
for mai ntenance and cure is general maritine | aw s equi val ent of

wor kmen’ s conpensation.”); In re Falcon Wrkover Co., No. C V.

A. 98-0005, CV. A 98-1443, 1999 W 243657, at *5 (E.D. La.

April 21, 1999); Kelly v. Bass Enter. Prod. Co., 17 F. Supp. 2d

591, 599 (E.D. La. 1998) (noting that “[t]he seaman . . . has a
cl ai mfor maintenance and cure — in many ways the equival ent of

wor kers conpensation”); Etu v. Farleigh D ckinson Univ. Wst

Indies Lab., Inc., 635 F. Supp. 290, 294 (D.V.l. 1986) (stating

that “[nmjaintenance and <cure is simlar to worknen's
conpensation”).

All of these cases rely heavily on anal ogy. HHS  own
regul ati ons, however, define “workers’ conpensation plan” to
i ncl ude “the workers’ conpensation plans of the 50 States, the
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District of Colunbia, Amrerican Sanpa, Guam Puerto Rico, and the
Virgin Islands, as well as the systens provided under the
Federal Enpl oyees’ Conpensation Act and the Longshorenen’s and
Har bor Workers’ Conpensation Act.” 42 C.F.R 8 411.40(a). The
doctrine of maintenance and cure is conspicuously absent from
this list. HHS could easily have included the doctrine within
the definition but chose not to do so. Furthernore, the anal ogy
bet ween wor knen’ s conpensation | aw and the maritinme doctrine of
mai nt enance and cure, as represented in the citations to the
af ore-nenti oned case |law, over sinplifies matters. |In LeBl anc,
the First GCrcuit recognized this problem when it drew a
conpari son between worknmen' s conpensation |aw and the doctrine
of mai ntenance and cure, but noted that “an injured seaman’s

entitlenent to maintenance and cure is wdely thought to inpose

‘a broader liability than that inposed by nodern worknmen’s
conpensation statutes.’” 992 F.2d at 400 (quoting Aguilar, 318

US at 732). Mreover, a leading admralty treati se has taken
a view different from the cases cited by the Caimant wth
respect to the simlarities between nmaintenance and cure and
wor kmen’ s conpensati on.
Mai nt enance and cure as a seaman’s renedy has little
resenbl ance to the statutory renmedi es and procedures

of the worknmen’s conpensation |aws, either State or
Feder al
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Mai nt enance and cure under the general maritine
law is far nore liberal in its application than are
nost of the present workmen’s conpensation acts.

Martin J. Norris, The Law of Seanen § 26:40, at 103-04 (4'" ed.

1985). Worknmen’s conpensation, for exanple, typically requires
that the injured enployee suffer a work-related injury in order
to recover, whereas maintenance and cure has no such
requirenent. Additionally, nmaintenance and cure is a “strict
l[tability” type of obligation for the shipowner and nust be
provi ded automatically and imedi ately upon a seaman’s injury,
whereas, with worknmen's conpensation, the conparative fault of
the enpl oyee is relevant to an award. Accordingly, although the
Court finds the Petitioner’s argunment well-reasoned in nmany
respects, it is leery of reading the doctrine of cure into the
MSP statute. The Court is particularly hesitant to interpret
the statute in such a manner when the case can be resolved on
ot her grounds.

Avery and HHS argunent that RJF s yacht insurance policy
bars Medicare from making paynments resulting from Avery’'s
injuries, because it is a “liability insurance policy or plan”
under the MSP, is a stronger one. Under the MSP statute,
“l'iability insurance” is defined as

insurance (including a self-insured plan) that

provi des paynent based on legal liability for injury
or illness or danage to property. It includes, but is
not limted to, autonobile liability insurance,

uni nsured notorist insurance, underinsured notori st
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i nsur ance, homeowner s’ liability i nsur ance,

mal practice insurance, product liability insurance,

and general casualty insurance.
42 C.F.R 8 411.50(b)(2003) (enphasis added). It is unclear
fromthe text of the statute, and the regul ations promul gated
t her eunder, whether the types of liability insurance item zed in
42 C.F.R 8 411.50(b) refer to policies purchased by the
Medi care beneficiary, or whether they also include liability
policies that insure an entity or individual that has caused
harm to the beneficiary. However, considering the overal
purpose of the MSP statute—-to reduce Medicare spending and
ensure its financial integrity—this Court finds it nore likely
that Congress intended the MSP to apply to all kinds of
liability insurance policies that my cover a Medicare
beneficiary’s nedical expenses. This is supported by the fact
that, if the MSP were construed so as to apply only to liability
i nsurance purchased by the beneficiary, then nany of the types
of liability insurance listed in 42 CF.R 8 411.50(b) would
frequently be inapplicable. For exanple, autonobile insurance,
homeowners’ liability insurance, mal practice insurance, product
liability insurance, and general casualty insurance are all
types of insurance that are predonm nately purchased by an
insured to protect against liability for injuries that happen to
others, not to thenselves (such as with heal thcare insurance).
These principles, considered in light of the Medicare cost-
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savi ng purpose of the MSP, persuade the Court that RIJF s yacht
insurance policy is the type of Iliability insurance policy
covered by the MSP. Consequently, this Court holds that the MSP
statute bars the Petitioner fromshifting the financial burden
of its cure obligation for Avery's nedical expenses to the
Medi care system

| V. Concl usi on

For the foregoing reasons, the Petitioner’s Mtion to
Term nate Avery’'s Maintenance and Cure Benefits Because of His

Eligibility for Medicare is DEN ED

I T 1S SO ORDERED

WlliamE Snith
United States District Judge

Dat e: August , 2004
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